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IN  THE  COMMON  PLEAS. 


EASTER  TERM,  3  VICTORIA. 


THS  JUDGES   WHO  SAT  IN  BANC  DURING  THIS  TERM  WERE— 
TIMDAL,  C.  J^  BQ8ANQUET,  J.,  COLTMAN,  J.,  AND  ER8KINE,  J. 


MEMOBANDUM,  1840. 

v/N  the  fint  day  of  this  Term^  James  Mannings  Esq.^  of  Seijeanti. 
Liiiooln's  Inn,  John  Halcomb,  Esq.,  William  Fry  Chan- 
nell,  Esq.,  and  William  Shee,  Esq.,  of  the  Inner  Tern- 
pfe,  and  Digby  Cayley  Wrangham,  Esq.,  of  Gray's  Inn, 
who  were  called  to  the  degree  of  the  coif  in  the  course  of 
the  last  Vacation,  took  their  respective  places  within  the 
Bar. 

The  rings  they  gave  bore  the  following  motto—''  Honos 
nomenqne  manebnnt.'^ 

Course  of  Business. 

Thelrasiness  of  the  Court  during  the  Term  was,  in  con- 
formity with  the  judgment  pronoimced  by  the  Lord  Chief 
Justice  in  Hilary  Term  last,  conducted  by  the  Serjeants 
akme,  subject  to  the  temporary  exception  mentioned  in 
that  judgment. 
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1840. 
Reg.  Gen. 


AB   FRAMED  BT 


THE   JUDGES, 

PURSUANT  TO  THE  STATUTE  1  &  2  VICTORIJE,  c.  110. 


HILARY  TERM,  3  VICTORIA. 

XT  IB  ORDSBEB,  That  the  following  forms  of  writs,  framed 
by  the  judges  pursuant  to  the  statute  1  &  2  YicTORiiS, 
c.  110,  s»20,  be  used  from  and  after  the  first  day  of  next 
Easter  Term,  in  the  eases  to  which  they  are  applicable, 
with  such  alterations  as  the  nature  of  the  action,  the  de« 
seription  of  the  court  in  which  the  action  is  depending, 
the  character  of  the  parties,  or  the  circumstances  of  the 
case,  may  render  necessary ;  and  that,  in  all  cases  in  which 
the  judgment  is  fot  a  penalty,  and  the  plaintiff  seeks  to 
obtain  interest,  there  shall  be  a  memorandum  on  the  back 
or  at  the  foot  of  the  writ,  directing  the  sheriff  to  levy  the 
amount  of  the  sum  of  money  really  due  and  secured  by 
the  penalty,  and  of  the  damages  and  costs  recovered,  and 
interest  thereon  at  the  rate  of  four  pounds  per  centum  per 
annum  from  the  time  when  the  judgment  was  entered  up, 
or,  if  it  was  entered  up  before  the  1st  October,  1838,  then 
from  that  day;  and  that,  in  the  cases  in  which  the  amount 
for  which  the  judgment  has  been  given  is  less  than  the 
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amount  of  the  snm  of  money  really  due  and  secured  by  the        1840. 
penalty,  and  the  damages  and  costs  recovered^  and  the  inter-     reo/gbil 
est  thereon  calculated  as  afbresaid,  it  shall  be  stated  in  the 
body  of  the  writ,  that  the  sheriff  is  to  levy  interest  at  the 
rate  of  four  pounds  per  centum  per  anniun,  from  the  — 

day  of ,  and  on  the  back  or  at  the  foot  of  the  writ  there 

shall  be  a  memorandum  as  above  directed ;  and  that,  in  the 
case  of  an  assessment  of  fiirther  damages  under  a  writ  of 
scire  facias,  pursuant  to  the  statute  8  &  9  William  3,  it  shall 
be  stated  in  the  body  of  the  writ  of  execution,  that  the  sheriff 
is  to  levy  interest  on  the  damages  assessed  and  costs  taxed  in 
that  behalf  at  the  rate  of  four  pounds  per  centum  per  an- 
num from  the  day  on  which  execution  was  awarded,  unless 
execution  was  awarded  before  the  1st  of  October,  1888,  and 
in  that  case  from  that  day :  but  it  is  further  ordered, 
that  any  variance  not  being  in  matter  of  substance  shall 
not  affect  the  validity  of  the  writs  sued  out. 


No.I. 
VICTOBIA,  by  the  Grace  of  God,  of  the  United  King-  Writ  of  ou  ■«. 
dom  of  Great  Britain  and  Ireland,  Queen,  Defender  of  the  T"  the  wSrt'of 

Faith,  to  the  Sheriff  of ,  greeting :  We  command  you  S"i!^'i^?n°of ' 

that  you  take  C.  D.,  if  he  shall  be  found  in  your  bailiwick,  uiumpBic. 
and  him  safely  keep,  so  that  you  may  have  hils  body  before 
us  at  Westminster  immediately  after  the  execution  hereof, 

to  satisfy  A.  B.  £ ,  which  the  said  A.  B.  lately  in  our 

court  before  us  at  Westminster  recovered  against  the  said 
C.  D.,  for  Ids  damages  which  he  had  sustained,  as  well  on 
occasion  of  the  not  performing  certain  promises  and  under- 
takings then  lately  made  by  the  said  CD.  to  the  said  A.B., 
as  for  his  costs  and  charges  by  him  about  his  suit  in  that 
behalf  expended,  whereof  the  said  C.  D.  is  convicted,  as 
appears  to  us  of  record,  together  with  interest  upon  the 
said  sum  of  £ ,  at  the  rate  of  4/.  per  centum  per  an- 
num, from  the day  of ,  in  the  year  of  our  Lord 

b2 
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1840.        (1)^  on  which  daj  the  judgment  aforesaid  was  entered 

Forms  op     ^P  '  ^^^  ^*^®  there  then  this  writ. 
Writs.           Witness^  Thomas^  Lord  Denman^  at  Westminster^  oa 
.the day  of ,  in  the  year  of  our  Lord (2). 


No.  II. 
Writ  of  ciL  sa.       VICTORIA,  by  the  Grace  of  God,  of  the  United  King- 
the*TOurt  of  ^     ^0^  0^  Great  Britain  and  Ireland,  Queen,  Defender  of  the 
Queen's  Bench   paith,  To  the  SheriflF  of ^,  greeting:  We  command 

for  payment  of  '  *  o  o         ^ 

money.  you  that  you  take  C.  D.,  if  he  shall  be  found  in  your  baili- 

wick, and  him  safely  keep,  so  that  you  may  have  his  body- 
before  us  at  Westminster,  immediately  after  the  execution 

hereof,  to  satisfy  A.  B.  £ >  which  lately  in  our  court 

before  us  at  Westminster,  by  a  rule  of  our  said  court,  in- 
tituled [aa  the  case  may  be"],  were  by  the  said  court 
ordered  to  be  paid  by  the  said  C.  D.  to  the  said  A.  B.,  and 
further  to  satisfy  the  said  A.  B.  interest  upon  the  said  sum 

of  £ ,  at  the  rate  of  four  pounds  per  centinn  per  annum 

from  the day  of ,  in  the  year  of  our  Lord (3), 

on  which  day  the  said  rule  was  made;  and  have  there 
then  this  writ. 

Witness,  Thomas,  Lord  Denman,  at  Westminster,  on 
the day  of ,  in  the  year  of  our  Lord . 


No.  III. 
Writ  of  ca.  sa.        VICTORIA,  by  the  Grace  of  God,  of  the  United  King- 
SS'e  TOurt  of  *^^    dom  of  Great  Britain  and  Ireland,  Queen,  Defender  of  the 

(1)  Tlie  daj  on  which  the  judg-  execution  may  be  made  returnable 
ment  was  entered  up,  or,  if  entered  on  a  day  certain  in  term, 
uppriortothelst  of  October,  1838,  (3)  The  day  on  which  the  rule 
say,  "  from  the  1st  day  of  October,  was  made,  or,  if  it  were  made  prior 
in  the  year  of  our  Lord  1838,"  to  the  Ist  of  October,  1838,  say, 
omitting  the  words  "on  which  day  ''from  the  1st  day  of  October,  in 
the  judgment  aforesaid  was  en-  the  year  of  our  Lord  1838,"  omit- 
tered  up."  ting  the  words  '*  on  which  day  the 

(2)  This  and  all  other  writs  of  said  rule  was  made." 


FOBHS  OF   WRITH.  5 

Faitli^  "fo  the  Sheriff  of ,  greeting :  We  command  yoil        1840. 

that  you  take  C.  D.,  if  he  shall  be  found  in  your  bailiwick,      p^I[i[7op 
and  him  safely  keep,  so  that  you  may  have  his  body  before        Writs. 

-„  .  .  ,.,-.,  .        ,  «    aueen'8  Bench 

US  at  W estmmster,  mimediately  after  the  execution  hereof,  for  payment  of 

to  satisfy  A.  B.  £ ,  which  lately  in  our  court  before  us  ^^^  *"* 

at  Westminster,  by  a  rule  of  our  said  court,  intituled 
[as  ike  case  may  be],  were  by  the  said  court  ordered  to  be 
paid  by  the  said  C.  D.  to  the  said  A.  B.,  together  with  the 
costs  of  the  said  rule,  which  said  costs  were  afterwards  on 

the day  of ,  in  the  year  of  our  Lord ,  taxed 

and  allowed  by  our  said  court  at  the  sum  of  £ ;  and 

farther  to  satisfy  the  said  C.  D.  the  said  sum  of  £ (4), 

tc^ether  with  interest  upon  the  said  two  several  sums  of 

£ and  £ ,  at  the  rate  of  four  pounds  per  centum 

per  annum,  firom  the  said day  of in  the  year  of 

our  Lord (5) ;  and  have  there  then  this  writ. 

Witness,  Thomas,  Lord  Denman,  at  Westminster,  on 
the day  of ,  in  the  year  of  our  Lord . 


No.  IV. 

VICTOKIA,  by  the  Grace  of  Grod,  of  the  United  King-  writ  of  ciu  m, 

dom  of  Great  Britain  and  L^land,  Queen,  Defender  of  the  ?" 'n  "nf^or* 

Faith.  To  the  Sheriff  of ,  greeting :  We  command  you  ^^^  i"  ■"  ■*^" 

°  °  *'  tionof  assump- 

that  you  take  C.  D.,  if  he  shall  be  found  in  your  bailiwick,  sit,  removed 
and  him  safely  keep  so  that  you  may  have  his  body  before  us  of  Queen's 
at  Westminster,  immediately  after  the  execution  hereof,  to  ®*°^^- 

satisfy  A.  B.  £ ,  which  the  said  A.  B.  lately  in  [insert 

the  style  of  the  court] ,  by  the  judgment  of  the  said  court 
recovered  against  the  said  C.  D.  for  his  damages  which  he 
had  sustained  as  well  on  occasion  of  the  not  performing 
certain  promises  and  undertakings  then  lately  made  by 

(4)  Tbe  amount    of  the  costs  were  prior  to  the  1st  of  October, 
taxed.  1838,  say,  "  firom  the  Ist  day  of 

(5)  The  day  on  which  the  costs  October,  in  the  year  of  our  Lord 
of  tbe  rule  were  taxed,  or,  if  that  1838." 


>  VOKIffl   OF   WBITS. 

1840.        the  said  C.  D.  to  the  said  A.  B.,  as  for  his  costs  and  charges 

p^^[^][J^     by  him  about  his  suit  iA  that  behalf  expended,  whereof  the 

Writs.       ^^  Q^  J),  jg  convicted,  as  appears  to  us  of  record;  and 

which  judgment  was  afterwards  on  the day  of       ■  , 

in  the  year  of  our  Lord  ,  remoyed  into  our  court 

before  us  at  Westminster,  by  virtue  of  an  order  of  our 

said  court  before  us  at  Westminster,  [or,  of ,  one  of 

the  justices  of  our  said  court  before  us  at  Westminster,  as 
the  case  may  be],  in  pursuance  of  the  statute  in  such  case 
made  and  provided;  and  the  costs  attendant  upon  the  ap* 
plication  for  the  said  order  and  upon  the  said  removal 

were  on  the— —day  of ,  in  the  year  of  our  Lord , 

taxed  and  allowed  by  our  said  court  before  us  at  West- 
minster at  the  sum  of  £ ;  and  further  to  satisfy  the 

said  A.  B.  the  said  sum  of  £ (6),  together  with  interest 

upon  the  said  two  several  sums  of  £ and  £   ■     ,  at 

the  rate  of  4/.  per  centum  per  annum,  from  the  said 

day  of y  in  the  year  of  our  Lord (7) ;  and  have 

there  then  this  writ. 

Witness,  Thomas,  Lord  Denman,  at  Westminster,  on 
the day  of ,  in  the  year  of  our  Lord . 


No.V. 
Writ  of  ca.  sa.        VICTOBIA,  by  the  Grace  of  God,  of  the  United  King. 
M  inferior  wurt  ^^^  ^^  ^'^e**  Britain  and  Lrehmd,  Queen,  Defender  of  the 
for  payment  of  feith,  To  the  ShcriflF  of ,  greeting :  We  command  you 

money,  re-  '  .  . 

moved  into  the   that  you  take  C.  D.,  if  he  shall  be  found  in  your  bailiwick. 

Bench.    "****  *  and  him  safely  keep,  so  that  you  may  have  his  body  before 

us  at  Westminster  immediately  after  the  execution  hereof, 

to  satisfy  A.  B.  £ ,  which  lately  in  [insert  the  style  of 

the  ctmrf],  by  a  rule  of  the  said  court,  intituled,  &c.  \as  the 
case  may  be],  were  by  the  said  court  ordered  to  be  paid 

(6)   The  coBta  attendant  upon      of  Queen's  Bench, 
the  removal  of  the  judgment  out  (7)  The  day  on  which  the  costs 

of  the  inferior  court  into  the  court      of  removal  were  taxed. 


VOBMS   OV   WBITl. 

hy  the  said  C.  D.  to  the  said  A.  B.^  and  which  rale  was        1640. 

afterwards,  on  the day  of ,  in  the  year  of  our     jormb  o» 

Lord  ,  removed  into  our  conrt  before  ns  at  West-        Writ*. 

nunater,  by  an  order  of  onr  said  court  before  us  at  West- 
minster, \or  of ,  one  of  the  justices  of  our  said  court 

before  us  at  Westminster,  as  the  case  may  be"],  in  pursuance 
of  the  statute  in  such  case  made  and  provided ;  and  the 
costs  attendant  upon  the  implication  for  the  said  last-men- 
tioned order,  and  upon  the  said  removal,  were,  on  the 

day  of ,  in  the  year  of  our  Lord ,  taxed  and  al- 
lowed by  our  said  court  before  us  at  Westminster  at  the 

sum  of  £ ;  and  also  to  satisfy  the  said  A.  B.  the  said 

sum  of  £ (8),  together  with  interest  on  the  said  two 

several  sums  of  £ and  £ ,  at  the  rate  of  four 

pounds  per  centum  per  annum,  fix>m  the  said  •  day 

of ,  in  the  year  of  our  Lord        ■  (9) ;  and  have  there 

then  this  writ. 

Witness,  Thomas,  Lord  Denman,  at  Westminster,  on 
the day  <rf ,  in  the  year  of  our  Lord . 


No.  VI. 


VICTORIA,  by  the  Grace  of  God,  of  the  United  King-  Writ  of  <».  •«. 

dom  of  Great  Britain  and  Ireland,  Queen,  Defender  of  the  an  inferior  court 

Faith,  To  the  SheriflF  of ,  greeting :  We  command  you  J7/*J^* "J* 

that  you  take  C.  D.,  if  he  shall  be  found  in  your  bailiwick,  money  and 

costs,  remoTed 

and  him  safely  keep,  so  that  you  may  have  his  body  before  into  the  court 
us  at  Westminster  immediately  after  the  execution  hereof,  Benc"h  *" ' 

to  satisfy  A.  B.  £ ,  which  lately  in  [insert  the  style  of 

the  coitrf]y  by  a  rule  of  the  said  court,  intituled,  &c.,  [as 
the  case  may  6e],  were  by  the  said  court  ordered  to  be 

paid  by  the  said  C.  D.  to  the  said  A.  B.,  and  also  £ for 

the  costs  of  the  said  rule,  by  the  said  court  also  ordered 

(8)  The  costs  of  removing  the  (9)  The  day  on  which  the  costs 

rale  of  the  inferior  court  into  the      of  removal  were  taxed, 
court  of  Queen's  Bench. 
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1840.        to  be  paid  by  the  said  C.  D.  to  the  said  A.  B. ;  which  said 

j^^J[J][J^  ■  rule  was  afterwards,  on  the day  of ,  in  the  year 

Writs.       of  OUT  Lord ,  removed  into  our  court  before  ns  at 

Westminster,  by  an  order  of  our  said  court  before  us  at 

Westminster,  [or  of ,  one  of  the  justices  of  our  said 

court  before  us  at  Westminster,  as  the  case  may  be"],  in 
pursuance  of  the  statute  in  such  case  made  and  provided; 
and  the  costs  attendant  upon  the  application  for  the  said 
last-mentioned  order,  and  upon  the  said  removal,  were,  on 

the day  of ,  in  the  year  of  our  Lord >  taxed 

and  allowed  by  our  said  court  before  us  at  Westminster  at 

the  sum  of  £ ;  and  also  to  satisfy  the  said  A.  B.  the 

said  sum  of  £ ^,(10),  together  with  interest  on  the  said 

three  sums  of  £ ,  and  £ ,  and  £ ,  at  the  rate 

of  four  pounds  per  centum  per  annum,  from  the day 

of ,  in  the  year  of  our  Lord (11) ;  and  have  there 

then  this  writ. 

Witness,  Thomas,  Lord  Denman,  at  Westminster,  on 
the  — : —  day  of ,  in  the  year  of  our  Lord . 

Denman,  J.  B.  Bosanquet,  J.  T.  CoLEBinoB, 

N.  C.  TiNDAL,     E.  H.  Alderson,   T.  Coltman, 
Abinoer,  J.  Patteson,         T.  Erskine, 

J.  LiTTLEDALE,   J.  GuRNEY,  W.  H.MaULE, 

J.  Parke,  J.  Williams,        B.  M.  Bolfe. 


(10)  The  coflts  of  removing  the  (11)  The  day  on  which  the  costs 

rule  from  the  inferior  court  into      of  removing  the  rule  from  the  in- 
the  court  of  Queen's  Bench.  ferior  court  were  taxed. 


SA8TEB  TSBH,  3  VICTOSIJS.  9 

1840. 

BiCHAKD  BSOWN  V.  StoRET  and  Two  Others.  Thursday, 

T  April  16M. 

HIS  was  an  action  of  trespass  for  breaking  and  entering.  The  pUindff 

three  closes  of  the  plaintiff  called  respectively  The  Brick  U^  ofKadT*' 

Garth,  Middle  Field,  and  Old  Grass  Field,  forcing  and  ""deraicwe 

'  '  ^  o  granted  to  him 

breaking  open  gates,  breaking  locks,  treading  down  grass  by  one  w.  b. 

J  •  1.         0.  whohadpre- 

and  crops,  canymg  away  hay,  &c.  Tiousiy  men- 

The  defendants  pleaded— first,  not  guilty— secondly,  that  ^S^. '  The'*" 
the  said  closes  in  which  &c.  were  not  the  closes,  nor  was  t^nsferrees  of 

the  mortgage 

any  of  them  the  close  of  the  plaintiff,  nor  were  the  said  (being  cog- 
gates,  locks,  &c.,  in  the  said  declaration  mentioned,  nor  lease)  gave  the 
was  any  or  either  of  them,  or  any  part  thereof,  the  pro-  Sf*^J^J[^ort-''* 
perty  of  the  plaintiff,  modo  et  form&;  concluding  to  the  me>  and  re- 

1  .  T  1  -I       <l**"«d  him  to 

coxmtry — ^thirdly,  as  to  the  said  several  trespasses  in  the  pay  them  all 
declaration  mentioned,  except  as  to  the  seizing,  taking,  and  be^me^ue  in 
carrying  away  of  the  said  hay  in  the  declaration  mentioned,  ^^^  ° V^^- 
and  converting  and  disposing  thereof  to  the  defendants'  mi>es:--Heid, 
own  use,  that  the  said  several  closes  in  which  &;c.  in  the  eTidence 
declaration  mentioned  then  were,  and  at  the  said  several  j|lry°i^ghUn- 
times  when  Sec.  were,  and  from  time  immemorial  had  been  ^®/  '  contract 

of  tenancy  for 

within  and  parcel  of  the  manor  of  Bondgate  in  Auckland,  «  year  as 
in  the  county  of  Durham,  and  a  customary  tenement  of  mortgagees  and 
the  said  manor  demised  and  demisable  by  copy  of  the  ^  Heiid  ahw 
conrt  rolls  of  the  said  manor,  by  the  lord  of  the  said  manor,  ^bat  the  omia- 

^  iionofthe 

or  by  his  steward  or  deputy  steward  of  the  court  of  the  judge  to  leave 
said  manor  for  the  time  being,  to  any  person  or  persons  to  say  whether 
willing  to  take  the  same,  in  fee  simple  or  otherwise,  accord-  Sff*2aemed*to' 
ing  to  the  custom  of  the  court  of  the  said  manor;  that,  ^bu  new  con- 

iv-  i»i.i.  ia  .  1       ^'"^^  ®^  tenancy 

long  before  any  of  the  said  times  when  &c.,  to  wit,  on  the  —the  fact  not 
17th  July,  1839,  the  Bishop  of  Durham,  in  right  of  his  ^l^^JJS!!!'* 
bishopric,  then  being  lord  of  the  said  manor,  out  of  court,  ^^  not  amount 

^  ^  '  '  to  a  mis- 

to  wit,  at  &c.  aforesaid,  according  to  the  custom  of  the  direction. 
said  manor,  before  W.  Dean,  then  being  deputy  for  that 
time   only  of    Alexander   Atherton   Park,   then    being 
steward  of  the  court  of  the  said  manor,  by  copy  of  the 
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Replication  to 
the  third  plea. 


court  rolls  of  the  said  manor,  granted  to  Francis  Mewbnm 
and  William  Trotter  the  said  customary  tenement  so  com- 
prising the  said  closes  in  which  Sec.,  to  hold  the  same  to 
the  said  F.  Mewbnm  and  W.  Trotter  and  their  sequels  in 
right,  according  to  the  custom  of  the  court  of  the  said 
manor;  and  the  said  F.  Mewbnm  and  W.  Trotter  were 
thereupon  then  and  there  admitted  tenants  of  the  said 
customary  tenement  according  to  the  custom  of  the  court 
of  the  said  manor,  and,  by  virtue  of  the  said  grant  and 
admittance,  afterwards,  and  before  any  of  the  said  times 
when  &c.,  to  wit,  on  the  day  and  year  last  aforesaid, 
entered  into  the  said  closes  in  which  &c.,  so  being  par- 
cel of  the  said  customary  tenement,  and  became  and 
were  seised  thereof  according  to  the  custom  of  the  court 
of  the  said  manor,  and  continued  so  thereof  seised  until 
and  at  the  said  several  times  when  &c.;  whereupon  the 
defendants,  at  the  times  when  &c.,  as  the  servants  of 
the  said  F.  Mewbum  and  W.  Trotter,  and  by  their  com- 
mand, at  the  said  several  times  when  &c.,  broke  and  en- 
tered &c.,  as  they  lawfolly  might  for  the  causes  aforesaid; 
which  were  the  same  several  trespasses  (except  as  afore- 
said) in  the  said  declaration  mentioned,  and  in  the  intro- 
ductory part  of  the  plea  referred  to,  and  whereof  the 
plaintiff  had  above  in  that  behalf  complained  i^ainst  the 
defendants— verification.    Fourthly,  leave  and  license. 

The  plaintiff  joined  issue  upon  the  first  and  second  pleas, 
and  replied  to  the  third — that,  before  the  time  of  the  grant 
in  that  plea  mentioned,  he,  the  plaintiff,  was  possessed  of 
the  said  several  closes  in  which  Sec,  as  tenant  thereof  to  one 
William  Brown  for  a  certain  term  of  years  then  unexpired, 
at  a  certain  rent,  to  wit,  the  rent  of  51/.  18^.  4tf.  for  each 
and  every  year,  and  that  the  said  F.  Mewbum  and  W. 
Trotter,  after  the  said  closes  in  which  &c.  were  so  granted 
to  them  as  aforesaid,  and  after  they  were  admitted  to  the 
same  and  became  seised  thereof  according  to  the  custom  of 
the  court  of  the  said  manor  as  in  the  said  plea  mentioned. 


EASTER  TEBM^  3  VICTO&IJB.  H 

mod  before  the  said  time  when  See.,  conflented  and  agreed        1840. 
with  the  said  plaintiff  to  continue  him  the  plaintiff  tenant      'g  ' 
of  the  said  closes  in  which  &c.  at  the  same  rent  he  had  •• 

theretofore  pdd  for  the  «uae;  and  thereupon,  for  that  pur-  De^^^/;.. 
pose,  they  the  said  F.  Mewbom  and  W.  Trotter  then,  and  ^*"' 
whUst  they  were  so  seised  of  the  said  closes  as  aforesaid, 
and  before  the  time  when  &c.,  to  wit,  on  &c.,  demised  the 
said  closes  in  which  &c.  with  the  appurtenances  to  the 
plaintiff,  to  have  and  to  hold  the  same  to  him  for  and  dur- 
ing and  to  the  full  end  and  term  of  one  year  from  thence 
ensuing  and  fully  to  be  complete  and  ended;  by  virtue  of 
which  said  demise  the  plaintiff  was  then  possessed  of  the 
said  closes  in  which  &c.,  and  continued  so  possessed  thereof 
from  thence  until  the  defendants,  afterwards,  and  during 
the  continuance  of  the  said  demise,  to  wit,  at  the  said  time 
when  &c.,  committed  the  said  several  trespasses  in  the  in- 
troductory part  of  the  said  third  plea  mentioned,  in  man- 
ner and  form  as  the  plaintiff  had  above  thereof  complained 
against  them — ^verification.  The  replication  to  the  fourth 
plea  took  issue  on  the  leave  and  license. 

The  cause  was  tried  before  Erskine,  J.,  at  the  last  As- 
liies  for  Durham.  The  facts  were  as  follow : — ^Early  in 
1887,  a  company  was  formed  for  the  purpose  of  making  a 
railway,  to  be  called  The  Bishop  Auckland  and  Weardale 
BaOway,  in  connection  with  the  Stockton  and  Darlington 
Bailway.  On  the  8th  April  in  that  year,  one  Coates,  an 
agent  for  the  company,  contracted  with  one  William  Brown 
for  the  purchase  of  three  fields  through  which  the  railway 
was  intended  to  pass,  and  for  compensation  for  the  removal 
of  clay  therein — such  compensation  to  be  the  subject  of  a 
le&rence.  The  award  was  duly  made,  and  the  amount 
of  purchase  monqr  and  compensation  paid  into  the  Bank 
of  England,  pursuant  to  the  provisions  of  The  Bishop 
Auckland  and  Weardale  Bailway  act,  1  Vict.  c.  cxxii. 
Before  the  contract  was  completed,  it  was  discovered  that 
ihe  £sther  of  William  Brown  had  many  years  ago  mort- 
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1840.  gaged  the  land  in  question  to  one  Thompson^  to  secure 
an  advance  of  700/.  and  interest.  The  company  there- 
upon paid  off  Thompson's  mortgage^  and  the  legal  estate 
in  the  premises  was  conveyed  to  Messrs.  Mewbum  and 
Trotter  as  trustees  for  the  company;  and  they  were  ad- 
mitted (the  premises  being  copyhold)  under  that  mortgage 
title.  The  conveyance  from  Thompson  to  Mewbum  and 
Trotter  was  executed  on  the  17th  July,  1839. 
Notice.  On  the  3rd  August  following,  Messrs.  Mewbum  and 

Trotter  gave  notice  to  Richard  Brown,  the  tenant  in  pos- 
session, of  the  transfer  of  the  above  mortgage  to  them, 
and  required  him  ^^to  pay  all  rent  now  due  or  hereaf- 
ter to  become  due  from  him  for  or  in  respect  of  the 
premises  comprised  in  the  said  mortgage  deed  and  surren- 
ders, and  of  every  part  thereof,  to  them,  Mewbum  and 
Trotter,  as  such  trustees  for  the  said  company  and  for 
their  use,  or  to  such  person  or  persons  as  should  be  duly 
authorized  by  them  to  receive  the  same,  and  not  to  Wil- 
liam Brown.''    Dated  1st  August,  1839. 

It  further  appeared  that  William  Brown  had  (subse- 
quently to  the  date  of  the  mortgage  to  Thompson)  granted 
a  lease  of  the  premises  in  question  to  Richard  Brown,  the 
plaintiff:  but  the  evidence  was  conflicting  as  to  whether 
or  not  Mewbum  and  Trotter  were  cognizant  of  this  lease 
at  the  time  they  gave  the  notice  above-mentioned.  The 
trespasses  complained  of  in  this  action  were  committed  on 
the  9th  August,  1839. 

The  notice  so  given  by  Mewbum  and  Trotter  on  the 
3rd  August  to  the  plaintiff,  Richard  Brown,  was  relied 
upon  on  the  part  of  the  plaintiff  as  creating  a  tenancy /or 
a  year.  On  the  other  hand  it  was  submitted  that  it  could 
have  no  such  effect,  seeing  that  it  was  given  in  ignorance 
(as  was  contended)  of  the  lease  granted  to  the  plaintiff  by 
William  Brown,  and  of  his  being  in  possession  under  that 
lease. 

The  learned  judge  told  the  jury  that  the  only  question 
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for  them  to  decide  was^  whether  Mewbum  aad  Trotter^  at  1840. 
the  time  of  the  service  of  the  above  notice^  knew  that  the 
plaintiff  was  tenant  imder  the  lease  of  the  land  in  question^ 
for  that^  if  they  did^  the  effect  of  the  notice  was  to  convert 
the  tenancy  as  between  him  and  them  from  a  tenancy  on 
sufferance  to  a  tenancy  for  the  year^  and  supported  the  de- 
mise as  laid  in  the  replication. 
The  jury  having  returned  a  verdict  for  the  plaintiff — 

ChanneUy  Seijeant^  moved  for  a  new  trials  on  the  ground 
of  misdirection. — In  Pope  v.  Biggs,  4M.  &  R.  193^  9  6.  & 
C.  %4&,  Bayley,  J.,  says :  "  It  is  quite  clear  in  point  of  law, 
that  a  tenant  who  comes  into  possession  under  a  demise 
firom  a  mortgagor  after  a  mortgage  executed  by  him,  may 
be  treated  by  the  mortgagee  either  as  trespasser  or  as 
tenant,  at  his  option.  If  the  mortgagee  does  not  interfere 
at  aU,  but  suffers  the  mortgagor  to  continue  in  possession 
and  receive  the  rents,  such  a  tenant  may  consider  the 
mortgagor  as  his  landlord;  and  a  payment  of  rent  to  him 
under  those  circumstances  will  be  a  valid  payment.  But, 
if  the  mortgagee  gives  notice  of  the  mortgage  to  the  tenant, 
the  latter  ceases  to  be  the  tenant  of  the  mortgagor  and 
becomes  the  tenant  of  the  mortgagee,  who  is  then  entitled 
to  demand  and  receive  payment  of  the  rent  to  himself.'' 
''  By  the  common  law,  the  attornment  of  the  tenant  was 
necessary  to  entitle  the  mortgagee  to  the  rent ;  but  by  the 
statute  4  Anne,  c.  16,  s.  10,  attornment  is  rendered  unne- 
cesary,  and  the  tenant,  upon  receiving  notice  of  the  mort- 
gage, is  placed  in  the  same  situation  as  if  he  had  attorned 
to  the  mortgagee,  with  this  proviso,  s.  11,  that  he  shall  not 
be  prejudiced  by  payment  of  rent  to  the  grantor,  until 
notice  of  the  mortgage  has  been  given  to  him  by  the 
grantee.''  (12)  This  would  seem  to  establish,  that,  though 
a  lease  granted  by  a  mortgagor  subsequently  to  the  mort- 
gage is  Toid  as  against  the  mortgagee,  a  notice  requiring 

(12)  And  we  the  11  Geo.  2,  c.  19,  s.  11. 
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1840.  the  lessee  to  pay  rent  to  the  mortgagee  creates  a  tenancy 
between  them  under  the  terms  of  the  lease.  Bnt  subse- 
quent cases  have  decided  that  such  a  tenancy  is  not  created, 
and  that  the  relation  of  landlord  and  tenant  can  only  be 
created  by  contract.  In  Rogers  y.  HvmphreySy  4  Ad.  &  E« 
299^  5  N.  &  M.  511,  Lord  Denman,  delivering  the  judg- 
ment of  the  court,  says :  "  If  the  lease  be  subsequent  to 
the  mortgage,  then  the  mortgagee  may  treat  the  lessee  and 
all  those  who  may  be  in  possession  as  wrong-doers,  and  may 
bring  an  ejectment,  but  he  cannot  distrain  or  bring  any 
action  for  the  rent  they  have  contracted  to  pay,  as  there  is 
no  relation  of  landlord  and  tenant  between  them,  unless 
they  choose  to  pay  the  rent  to  the  mortgagee,  and  he  ac- 
cepts it;  in  that  case  there  is  a  relation  of  landlord  and 
tenant  created  between  the  mortgagee  and  the  tenants.^' 
That  supposes  an  act  done  by  the  tenant.  So,  in  Evans  y^ 
Elliott,  1  Nev.  &  P.  256,  9  Ad.  &;  E.  842,  it  was  held,  that, 
where  a  lease  is  granted  by  a  mortgagor  after  the  date  of 
the  mortgage,  notice  by  the  mortgagee  to  the  tenant  to 
pay  him  the  rent  does  not  constitute  a  tenancy  between 
the  mortgagee  and  the  tenant,  so  as  to  enable  the  mort- 
gagee to  distrain  for  rent  arrear  after  the  notice.  "  The 
mortgi^  money  being  unpaid/'  says  Lord  Denman,  ^*  the 
mortgagee  gave  notice  to  the  tenant  to  pay  him  the  rent, 
and  distrained  on  his  refusal  to  do  so.  Stripped  of  some 
immaterial  circumstances,  the  question  was  thus  nakedly 
raised,  whether  the  tenant  of  a  mortgagor,  by  virtue  of  a 
lease  posterior  to  the  mortgage,  becomes  tenant  to  the 
mortgagee  as  soon  as  the  latter  gives  him  notice  that  there 
is  a  mortgage,  and  that  the  money  has  not  been  paid.  On 
the  authority  of  Pope  v.  Biggs,  4  M.  &  B.  193, 9  B.  &;  C.  245, 
and  WaddUove  v.  Bamett,  2  Scott,  763,  2  New  Cases, 
538  (13),  I  was  of  opinion  at  the  trial  that  this  question 

(13)  TindalyC.  J.y  in  this  case,  nant  that  the  future  rents  were 
says :  **  From  the  moment  the  to  be  paid  to  himself,  it  follows 
mortgagee  gave  notice  to  the  te-      from  the  relation  between  mort- 
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innst  be  answered  in  the  affirmative.    And  the  language         1840. 
of  some  of  the  judges  in  the  former  case  may  be  thought 
to  warrant  the  opinion,  though  there  the  question  was, 
whether  payments  were  protected,  not  whether  the  relation 
of  landlord  and  tenant  arose.    On  hearing  the  case  argued, 
and  on  more  reflection,  I  am  however  now  convinced,  that, 
by  the  mere  &ct  of  notice  that  the  mortgage  money  re- 
mained impaid,  the  mortgagee  cannot  forthwith  cause  the 
tenant  to  hold  of  the  mortgagee.     T%e  temmfs  attornment 
i$  at  leati  neceuary  to  create  this  relation"     [ErslMC,  J. — 
The  notice  in  this  case  was  not,  as  there,  a  mere  notice 
that  the  mortgage  money  remained  unpaid,  but  a  notice  to 
the  plaintiff  to  pay  the  rent  to  the  mortgagees.]     In  Part^ 
mgtom  v.  Woodcock,  6  Ad.  &  E.  695,  Patteson,  J.,  says :  ''  I 
nefer  could  see  how  notice  could  make  the  mortgagor's 
tenant  tenant  to  the  mortgagee  at  the  former  rent.    There 
might,  indeed,  be  a  new  tenancy  created  at  the  old  rent, 
where  such  notice  was  given  and  the  rent  paid  accordingly" 
Here,  there  was  no  evidence  of  any  act  done  by  the  plain- 
tiff to  intimate  his  acquiescence  in  or  assent  to  the  terms 
of  the  notice,  and  consequently  there  was  no  tenancy 
created  between  him  and  the  assignees  of  the  mortgage. 
[Tlmfa/,  C.  J. — Might  not  the  jury  imply  from  the  conduct 
of  the  plaintiff  a  willingness  to  go  on  upon  the  old  terms  ?] 
Undoubtedly  they  might :  but  the  question  of  acquiescence 
should  at  all  events  have  been  submitted  to  the  jury;  and 
the  ondssion  to  do  this  clearly  amounts  to  misdirection  in 
pcnnt  of  law. 

gBgee  and  mofrtgagor,  so  fully  ex-  mortgagee  might  at  any  time  duT^ 

pfauned  in  the  caae  above  referred  ing  the  occupatioo,  without  giving 

to  [Pope  V.  Biggs],  that  the  defend-  any  notice,  have  ejected  the  defend- 

'ant  ceased  to  occupy  hy  the  per-  ant  from  the  possession;  and  the 

mission  and  sufferance  of  the  mort-  effect  of  that  notice  is,  that  a  new 

gagor,  and  that  he  began  to  hold  tenancy  is  created  between  the  ocr 

and  enjoy  by  the  permission  and  cupier  and  the  mortgagee."  2  Scott, 

mflbnmoe  of  the  mortgagee.    The  767,  8. 
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1840.  must  be  pleaded^  yet  it  need  not  be  pleaded  with  a  venue^ 
but  shall  be  tried  where  the  land  lies  upon  which  it  is  sup- 
posed  to  be  made^  as  a  surrender  is.  And  the  reason  of 
their  opinion  was^  because  it  is  traversable^  and  whatever 
is  traversable  and  not  traversed  is  admitted,  and  the  grant 
is  perfect  as  far  as  the  grantor  can  perfect  it/'  That  would 
seem  to  shew  that  np  distinct  act  of  assent  need  have  been 
proved.  I  do  not^  however^  rest  my  dedsion  upon  that 
ground^  being  clearly  of  opinion  for  the  reason  before  given 
that  there  is  no  pretence  for  sending  this  cause  down  to  a 
new  trial. 

BosANQUET^  J. — ^I  am  also  of  opinion  that  there  is  no 
ground  for  disturbing  the  verdict  in  this  case.  The  main 
question  at  the  trial  was^  whether  or  not  the  notice  of  the 
8rd  August  was  given  in  ignorance  of  the  existence  of  the 
lease.  The  juiy  found  that  it  was  not.  The  objection  now 
urged,  is,  that  the  learned  judge  should  have  left  another 
question  to  the  jury,  viz.  whether  the  plaintiff  acquiesced 
in  or  assented  to  a  new  tenancy  under  Mewbum  and 
Trotter.  It  is  true  that  a  demise  can  only  be  created  with 
the  assent  of  the  two  parties.  But,  upon  the  evidence  be- 
fore them,  if  the  point  had  been  specifically  put  to  the  jury, 
they  could  only  have  come  to  one  conclusion.  If  the  de- 
fendants' counsel  had  conceived  the  fact  to  be  one  that  it 
was  material  to  have  submitted  to  the  jury,  they  should 
have  asked  the  judge  to  put  it  to  them. 

Erskinb,  J. — ^The  only  question  raised  at  the  trial  upon 
this  part  of  the  case  was,  whether  or  not  the  notice  created 
a  tenancy  for  a  year :  the  fact  of  the  plaintiff's  assent 
seems  never  to  have  been  doubted.  It  appeared  that  the 
first  quarter's  rent  was  tendered  to  Mewbum  and  Trotter, 
and  that  the  plaintiff  continued  in  possession  of  the  pr^- 
mises  from  the  time  of  the  service  of  the  notice,  doing 
nothing  to  repudiate  the  tenancy.    I  thought,  and  I  still 
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tbmk^  that  Mewbnm  and  Trotter^  who  were  cognizant  of  1840. 
ill  the  (arcmnstances^  by  giving  the  plaintiff  notice^  not 
merely  that  they  were  assignees  of  the  mortgage^  bnt  re- 
quiring him  to  pay  them  rent^  adopted  him  as  their  tenant 
at  the  rent  he  had  been  previously  paying  to  William 
Brown.    The  rule  therefore  mnst  be  refused. 

Rule  refused. 


BucKSTONB  ..  Jones.  J;*)*^ 

Assumpsit  on  a  bill  of  exchange  for  20/.  bearing  date  The  holder  of  a 
the  10th  of  December,  1839,  and  drawn  by  one  C.  Simp-  ^IJe^^/pe^n"!^ 
son  upon  and  accepted  by  one  Frederick  Hepworth,  and  t*>eday  ©nu 

'  IT  if  r  f  matunty  to  pre- 

indorsed  by  Simpson  to  the  defendant,  and  by  the  defend-*  sent  it  at  the 

A  X    xi_       1  -   Ain?  Pl"<^®  ^  which 

ant  to  the  plamtlff.  itwasaddrewed. 

Plea— that  the  bill  was  not  duly  presented  to  the  ac-  J^p,Jy2^^ 
ceptor  for  payment.    Issue  thereon.  informed  by  a 

woman  whom 

At  Ae  trial  before  Lord  Denman,  C.  J.,  at  the  last  he  saw  coming 
Assizes  at  Warwick,  it  appeared  that  the  bill  was  addressed  ("nd  who,*'^" 
to  the  drawee  at  No.  38,  Minto  Street,  Baalzephon  Street,  wearedfrom 

'  /  r-  ^    evidence  subse- 

Bermondsey.    The  witness  who  was  called  to  prove  the  quentiy  given, 
presentment  of  the  bill  stated  that  he  went  about  9  o'clock  th^re),^iwt'the 
in  the  morning  of  the  day  on  which  the  bill  became  due,  ^^^^^  \^^^ 
to  the  place  to  which  the  bill  was  addressed  (a  shop) :  that  there  but  had 

\  IT/  '  recently  quit- 

he  found  the  door  open,  and  a  female  coming  out  with  a  ted:— Held, 

child  in  her  arms;  that  he  inquired  of  her  whether  Hep-*  Utdence  to'go 
worth  lived  there,  and  was  informed  by  her  that  he  had  ^tiiejury  ofa 

•^  presentment  to 

left;  and  that,  without  ascertaining  that  this  person  had  the  acceptor, 
any  connection  with  the  house,  he  left  with  her  a  card  !!^  u^doner^ 
eontaining  the  usual  notice. 

On  the  part  of  the  defendant,  it  was  submitted  that  this 
was  not  evidence  to  go  to  the  jury  of  a  presentment  of  the 
bill  to  the  drawee.  His  lordship,  however,  inclining  to  a 
oontraiy  opinion,  the  defendant's  counsel  called  the  per- 

i  who  kept  the  shop,  and  his  wife,  both  of  whom  nega- 
c  2 
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1840.  lived  the  presentment  of  any  bill  at  the  house  on  the  day 
in  question^  and  stated  that  Hepworth  had  formerly  lodged 
with  them^  and  had  left  with  them  his  present  address. 
On  cross-examination  of  these  witnesses^  it  appeared  that 
there  was  a  female  lodger  in  the  house  who  had  a  child. 

His  lordship^  in  leaving  the  case  to  the  jnry,  told  them 
that  they  might  infer  from  this  evidence  that  the  bill  was 
duly  presented  for  payment.  A  verdict  having  been  found 
for  the  plaintiff  for  the  amount  of  the  bill  and  interest — 

Gtndboum,  Serjeant^  moved  for  a  new  trials  on  the 
ground  of  misdirection. — The  fact  of  the  due  presentment 
of  the  bill  being  the  precise  issue  joined  between  the  par- 
ties^ the  evidence  was  clearly  too  loose  and  ambiguous  to 
affect  an  indorser^  whose  liability  arises  only  upon  the 
default  of  the  person  primarily  responsible  for  the  amount 
of  the  bill.  '^Whether  due  notice  has  been  given  of  the 
dishonor  of  a  bill^  all  the  circumstances  necessary  for  the 
giving  of  such  notice  being  known^  is  a  question  of  law; 
but  whether  the  holder  have  used  due  diligence  to  discover 
the  place  of  residence  of  the  person  to  whom  the  notice  is 
to  be  given^  is  a  question  of  fact  for  the  jury :"  per  Curiam, 
in  Baieman  v.  Joseph,  12  East^  433.  The  principle  which 
governs  the  notice  of  dishonor  in  this  respect  is  equally 
applicable  to  cases  of  this  sort.  [Tindalf  C.  J. — ^You  did 
not  shew  that  the  acceptor  had,  as  he  ought  to  have  done, 
left  fimds  to  meet  the  bill  at  the  place  at  which  it  waa 
addressed  to  him].  In  Cheek  v.  Roper ,  5  Esp.  175,  which 
was  an  action  of  assumpsit  on  a  bill  of  exchange  against 
the  defendant  as  drawer,  the  declaration  stated  that  the 
defendant  drew  his  bill  of  exchange  for  60/.  on  one  Ham- 
mond, tanner,  in  Bristol,  which  bill  was  duly  shewn  and 
presented  to  Hammond  for  his  acceptance,  and  that  Ham- 
mond refused  to  accept  or  pay  the  same,  by  reason  whereof 
the  defendant  became  liable.  To  prove  a  presentment  of 
the  bill  to  Hammond  for  acceptance,  a  witness  stated  that 
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he  carried  the  bill  to  the  place  which  was  described  to  him  1840. 
as  Hammond's  honse^  and  offered  it  to  some  person  in  a 
tan-yard,  who  refused  to  accept  it;  but  he  did  not  know 
Hammond's  person,  nor  could  he  swear  that  the  party  to 
whom  he  offered  the  bill  was  he,  or  represented  himself  to 
be  so.  Lord  EUenborough  said  ''that  the  allegation  re- 
specting [the  presentment  for  acceptance  of]  the  bill  was 
a  material  one,  and  the  drawer  could  only  become  liable 
on  the  acceptor's  default,  which  default  must  be  proved ; 
that  the  evidence  here  offered  proved  no  demand  on  Ham- 
mond, and  was  therefore  insufficient,  so  that  the  plaintiff 
could  not  recover  on  the  bill.  Some  evidence  must  be 
given  of  an  application  to  the  party  first  liable.''  In  CoUins 
V.  Builer,  2  Stra.  1087,  it  was  held  not  to  be  sufficient,  to 
charge  an  indorser  on  a  promissory  note,  to  shew  that  the 
drawer  had  before  the  note  became  due  shut  up  his  house 
and  gone  away;  it  ought  to  have  been  shewn  that  inquiry 
had  been  made  after  the  drawer,  or  some  attempt  to  find 
him  out.  So,  here,  it  was  at  least  the  duty  of  the  holder 
to  inquire  after  the  acceptor  at  the  Jumse.  In  Hardy  v. 
TFoadrooffe,  2  Stark.  819,  the  note  was  presented  at  the 
place  where  it  was  made  payable :  and  in  Hine  v.  Attely, 
1  N.  &  M.  433,  4  B.  &  Ad.  624,  the  house  to  which  the 
bin  was  addressed  was  shut  up,  and  the  acceptor  could 
not  be  heard  of  in  the  neighbourhood.  But,  where  the 
house  is  accessible,  some  inquiry  clearly  ought  to  be  made 
there. 

TiNDAL,  C.  J. — ^The  bill  of  exchange  upon  which  this 
action  is  brought  is  drawn  upon  a  person  who  is  described 
as  residing  at  a  certain  house;  and  it  is  accepted  gene- 
rally, that  is,  in  the  terms  in  which  it  is  drawn.  On  the 
day  upon  which  it  becomes  due,  the  party  employed  to 
present  the  bill  goes  with  it  to  the  house,  and,  addressing 
himself  to  a  person  who  upon  the  whole  of  the  evidence 
may  fairly  be  assumed  to  have  been  an  inmate,  inquires 
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1840.  for  the  acceptor,  and  receives  that  which  turns  out  to  have 
been  a  correct  answer — ^that  he  did  formerly  reside  there, 
but  had  left.  The  question  is  whether  that  was  not  evi- 
dence to  go  to  the  jury  upon  the  issue  joined  between  the 
parties.  The  presentment  need  not  be  personal.  It  ap- 
pears to  me  that  the  case  of  Hine  v.  AUefy,  4  B.  &  Ad. 
624,  1  N.  &  M.  433,  is  an  authority  to  shew  that  the  evi^ 
deuce  here  given  was  sufficient  to  sustain  the  issue. 
There,  in  assumpsit  on  a  bill  of  exchange  drawn  upon 
*'  P.  P.,  No.  6,  Budge  B-ow,*'  and  accepted  by  him,  an  aver- 
ment that  the  bill  when  due  was  presented  and  shewn  to 
P.  P.,  for  payment,  was  held  to  be  supported  by  proof  that 
the  holder  went  to  No.  6,  Budge  Bow,  to  present  the  bill, 
but  found  the  house  shut  up,  and  no  one  there.  It  does 
not  seem  to  me  that  the  case  is  at  all  varied  by  the  dr^ 
cumstance  of  other  persons  being  in  the  house.  I  think 
no  rule  should  be  granted. 

BosANQUET,  J. — I  am  of  the  same  opinion.  There  cer- 
tainly was  evidence  enough  to  warrant  Lord  Denman  in 
leaving  the  case  to  the  jury.  The  woman  who  was  seen 
by  the  person  charged  with  the  presentment  of  the  bill 
cannot  be  considered  as  a  stranger,  particularly  as  it 
afterwards  appeared  that  the  information  she  gave  was 
correct. 

CoLTMAN,  J.,  concurred. 

Erskine,  J. — ^The  bill  being  addressed  to  Hepworth  at 
a  particular  place,  a  presentment  at  that  place,  he  having 
gone  away  and  left  no  person  or  funds  there  to  pay  the 
bill,  was  clearly  sufficient.  And  I  think  there  was  evi- 
deuce  enough  in  this  case  of  a  presentment  to  charge  the 
drawer. 

Rule  refused. 
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1840. 

A&MITAOB  V.  WiNTERBOTTOM  and  ExTALL.  Wednesday, 

T'      April  22nd, 

HIS  was  an  action  of  assumpsit  for  not  indemnifying  oneof  twopart- 

the  plaintiff  against  loss  by  fire  of  goods  entrusted  by  him  ^^^^I'^j^'^^f 

to  the  defendants ;  with  a  count  for  money  had  and  re-  the  partnership, 

,  received  from 

CdVed.  •   an  insurance 

The  cause  was  tried  before  Erskine,  J.,  at  the  last  Ab^  jSh^y^effected 

sizes  at  LiTerpool.    The  plaintiff  failed  to  establish  his  |^°  ^jf.  th^'Uitte 

daim  upon  the  first  count :  and,  as  to  the  count  for  money  of  go<^  belong- 
ing to  the  plain* 

had  and  received^  the  following  facts  appeared  in  evidence :  tiff  which  had 
The  plaintiff  was  a  cloth  manufacturer;  the  defendants  the  ^^  th?2^^ 
pfToprietors  of  a  drying  mill.    In  the  year  1883,  an  agree-  ^^5  ^^  purpoae 
ment  waa  entered  into  between  the  plaintiff  and  the  defend-  and  destroyed 
ants  and  <Hie  Saville,  then  a  partner  with  the  defendants,  that/uieTum  so 
by  which  the  defendants  and  Saville  engaged,  in  consider*  ^^'^"^^~T 
ation  of  a  certain  annual  payment,  to  furnish  to  the  plain-  money  had  and 

,  ,  «      .«  J    :.    received  by  M« 

tiff  certam  power  and  warehouse-room.     Saville  seceded  defendants  to 

from  the  partnership  in  the  year  1835.    In  1836  the  defend-  J^^**^^* 

ant  Extall  also  ceased  to  be  a  member  of  the  firm;  but  no 

notice  of  the  dissolution  appeared  in  the  London  Oazette, 

In  1837,  Extall  effected  in  his  own  name  an  insurance  on 

the  premises  (which  were  the  property  of  Winterbottom) 

and  the  wools  thereon;  and  in  1838,  the  drying-house^ 

which  contained  wool  belonging  to  the  plaintiff  of  the  value 

of  561.,  and  no  other  property,  was  destroyed  by  fire,  and 

the  amount  of  the  insurance  was  received  from  the  office 

byExtalL 

On  the  authority  of  Sideaways  v.  Todd,  2  Stark.  400,  it 
was  contended  for  the  plaintiff,  that  the  defendants,  having 
received  the  amount  of  the  insurance  on  the  plaintiff's 
goods,  must  be  taken  to  have  effected  the  insurance  on  his 
account,  though  there  was  no  specific  agreement  to  that 
effect. 

His  lordship  was  of  opinion,  that,  to  entitle  the  plaintiff 
to  recover  the  sum  in  question  as  money  had  and  received 
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by  the  defendants  to  his  use,  he  must  shew  either  a  receipt 
of  the  money  by  the  two  defendants  or  a  receipt  by  the  one 
on  behalf  of  both :  and  he  so  told  the  jnry. 
The  jnry  haying  returned  a  verdict  for  the  defendants — 


Wortley  moved  for  a  new  trial,  on  the  grounds  of  mis* 
direction  and  that  the  verdict  was  not  warranted  by  the 
evidence. 

TiNDAL,  C.  J. — ^It  appears  to  me  that  the  question  was 
properly  left  to  the  jury,  and  that  the  verdict  was  right. 
The  insurance  effected  by  Extall  was  not  effected  for  the 
partnership :  it  took  place  after  the  dissolution,  and  was  in 
his  own  name  only.  In  the  absence  of  proof  of  any  duty 
in  the  two  defendants  to  insure  the  plaintiff 's  wool,  or  that 
the  insurance  was  effected  under  Winterbottom's  authority, 
there  can  be  no  pretence  for  charging  Winterbottom  with 
the  receipt  of  the  money.  K  there  had  been  evidence  of 
any  duty  in  the  two  defendants,  then  the  absence  of  a 
notice  of  dissolution  would  have  been  evidence  to  go  to 
the  jnry.    I  think  a  rule  should  not  be  granted. 

Ebskine,  J. — Ab  the  plaintiff  failed  to  prove  any  such 
duty  as  that  suggested,  and  the  insurance  on  the  wool  was 
effected  by  Extall  alone,  I  told  the  jury  that  the  plaintiff 
could  not  maintain  this  action  without  shewing  that  the 
money  was  received  by  the  two  defendants  or  by  Extall 
with  the  authority  and  on  the  behalf  of  Winterbottom. 


The  rest  of  the  court  concurring — 


Rule  refused. 


EASTER   TEBM^    3  YICTOBIiB.  26 

1840. 

Moss  t?.  Smith.  Sunday, 

y_  Apnl  23rd. 

JL  HIS  was  an  action  of  assumpsit  for  not  taking  due  care  The  declaration 
of  and  for  not  returning  certain  fumitume^  &c.  deposited  fe^f witiitwl 
hy  tlie  plaintiff  in  the  defendants  sale-rooms.  '^'^'^  ^«f  core 

The  particulars  of  demand  claiming  damages  only  for  rehtmmg,  cer- 
the  nonreturn  of  the  goods^  Erskine,  J.,  at  the  trial  re-  JlSifSl^of  Se 
fused  to  allow  the  plaintiff  to  give  in  evidence  that  certain  P*"">J>ff'»  de- 

^  ^  mand  claimed 

wine  and  other  glasses  were  returned  broken.  damages  only 

A  verdict  having  been  found  for  the  defendant —  the  goods :~ 

Held,  that  the 
plaintiffwas  not 

TaUburd,  Serjeant,  moved  for  a  new  trial,  on  the  ground  f *  ^^^j  to  go 

•''•''  *  ©  into  evidence  of 


that  this  evidence  had  been  improperly  excluded. — He  damage  done  to 
submitted  that  returning  bits  of  broken  glass  was  not  a  thoJ^txtend- 
compliance  with  the  defendants  undertaking.  jaf  dwtJl^d^ 


TiNDAii,  C.  J. — ^The  declaration  containing  two  distinct 
breaches^  the  one  for  not  returning  the  goods,  the  other 
for  not  taking  proper  care  of  them,  and  the  particular  of 
demand  pointing  to  one  ground  of  complaint  only,  I  think 
the  plaintiff  was  properly  precluded  from  giving  evidence 
of  the  other.  The  particular  was  calculated  to  mislead 
the  defendant. 

The  rest  of  the  court  concurring — 

Rule  refused. 


Doe  d.  BaBROW  v.  £oe.  Thursday, 

T,  April  23rd. 

HE  Solicitor  General  moved  that  the  service  of  a  de-  Service  of  a  de- 
claration and  notice  upon  the  tenants  in  possession  off  the  notice  in  ^ect- 
premises  might  under  the  special  circumstances  be  deemed  "JendscTwiifbe 

dispensed  withy 
where  access  to  them  is  prevented  by  the  tenant. 


Rob. 
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.1840.  good  service.  It  appeared  that  the  action  was  brought  to 
recover  possession  of  a  small  piece  of  land  belonging  to 
the  lessor  of  the  plaintiff  which  had  been  inclosed  by  the 
tenants^  and  to  which  there  was  no  access  save  through 
their  brewhouse^  which  they  refused  to  permit.  The  de- 
claration and  notice  had  therefore  been  left  at  their  count- 
ing-house^ adjoining  the  premises. 

The  Court  granted  a  rule  nisi^  which  was  afterwards 
made  absolute^  no  cause  being  shewn. 

Bule  absolute. 


Friday,  Baker  v.  Jubber. 

April  2^ih. 

A  plea  that  the  ASSUMPSIT  ou  a  biU  of  exchange  for  46/.  alleged  to 

cepted  a  bill  havc  been  drawn  on  the  29th  January^  1839,  by  the  plain- 

6o"  n^satfs/^'  tiff  upon  and  accepted  by  the  defendant,  and  payable  nine 

faction  of  the  mouths  after  date.   The  declaration  also  contained  a  count 

plaintiff's  de- 
mand, is  not      for  goods  sold  and  delivered,  and  a  count  upon  an  account 

sustained  by  4.  4.  A 

evidence  that       Stated, 

JcmUuTtl,"^  The  defendant  pleaded— first,  to  the  first  count,  that  he 
the  piainUff  a     flid  not  acccpt  the  said  supposed  bill  of  exchange,  modo  et 

stamp  having 

upon  it  60/.  in  form&  (15) — Secondly,  to  the  second  and  last  counts,  non 
mwgin,"and*  assumpsit,  cxccpt  as  to  66/.  &8. 4rf.,  parcel  of  the  monies  in 
an  acceptance     ^^  sccond  and  last  couuts  mentioned — thirdly,  as  to  the 

across ;  the  bill  ^  •' ' 

appearing  to  sum  of  60/.,  parcel  of  the  said  sum  of  66/.  69. 4k/.,  parcel 

altered  in  the  &c-j  that,  after  the  making  of  the  said  promises  as  to  the 

fiUerup^af  a  ®^^  ®^™^  ^^  ^^^''  P^^^^  ^'^  *"^^  before  the  commencement 

bill  for  46/.  of  the  suit,  to  wit,  on  the  29th  January,  1839,  an  account 

before  the  name  '  j^  j 

of  the  plaintiff    was  stated  by  and  between  them  the  defendant  and  the 

attechrd  tou!     plaintiff  of  and  concerning  so  much  of  the  causes  of  action 

in  the  said  second  and  last  counts  mentioned  as  related  to 

(15)  An  alteration  in  a  bill  of  the  defendant  did  not  accept  the 
exchange  after  acceptance  may  be  bill — Ck>ck  y.  Coxwell,  2  C.  M.  & 
taken  advantage  of  on  a  plea  that      R.  291. 
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the  said  sam  of  602.,  parcel  &c. ;  and  upon  that  accounting  1840. 
the  defendant  was  found  to  be  in  arrear  and  indebted  to 
the  plaintiff  in  the  said  sum  of  60/.,  parcel  &c. ;  and  there- 
upon afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 
the  plaintiff,  for  and  on  account  of  the  said  sum  of  60/., 
parcel  Sec.,  and  the  said  promises  in  respect  thereof,  made 
and  drew  his  certain  bill  of  exchange  in  writing,  bearing 
date  the  day  and  year  last  aforesaid,  and  thereby  required 
the  defendant,  nine  months  after  the  date  thereof,  to  pay 
to  the  plaintiff  or  order  the  sum  of  60/.  for  and  on  account 
of  the  said  sum  of  60/.,  parcel  &c.,  and  the  said  promises 
in  respect  thereof,  and  the  defendant  then  accepted  the 
said  biU  so  drawn  as  last  aforesaid,  and  deliyered  the  same 
to  the  plaintiff,  and  the  plaintiff  then  took  and  received 
the  same  for  and  on  account  of  the  said  sum  of  60/.,  parcel 
&C.,  and  the  said  promises  in  respect  thereof;  verification — 
fourthly,  payment  into  court  of  6/.  6^.  4(/.,  and  no  damages 
ultra. 

The  replication  to  the  third  plea  stated,  as  to  the  said 
sum  of  60/.,  parcel  &c.,  that  the  plaintiff  did  not  for  or  on 
account  of  the  said  sum  of  60/.,  parcel  &c.,  and  the  said 
promises  in  respect  thereof,  make  and  draw  the  said  bill  of 
exchange,  and  thereby  require  the  defendant  nine  months 
after  date  thereof  to  pay  to  the  plaintiff  or  order  the  sum 
of  GO/.,  for  and  on  account  of  the  said  sum  of  60/.,  parcel 
&c.,  and  tbe  said  promises  in  respect  thereof,  in  manner 
and  farm  as  the  defendant  had  above  in  his  said  third  plea 
in  that  behalf  alleged — concluding  to  the  country. 

At  the  trial,  before  Tindal,  C.  J.,  at  the  sittings  in  London 
after  the  last  term,  the  following  facts  appeared  in  evi- 
dence : — ^The  plaintiff  and  the  defendant  respectively  were 
wine-merchants,  the  former  in  London,  the  latter  in  Ox- 
ford. Li  the  years  1837  and  1838,  the  parties  had  dealings 
together,  which  resulted  in  a  claim  on  the  part  of  the 
phiintiff  of  a  balance  of  66/.  6s.  4d.  On  the  29th  January, 
1839,  in  answer  to  a  letter  from  the  plaintiff  dated  the 
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1840.  10th,  requesting  him  to  send  his  acceptance  for  such  amount 
as  he  might  think  correct,  the  defendant  transmitted  to 
the  plaintiff  an  incomplete  bill,  as  follows : — 

"  i^eO  0  0  »  ^  ^:  "  29th  Jan.  1839. 

"  Nine  monthi  after  date,       1]  -*  »? 

Hi 

?i 

On  the  production  of  this  document  by  the  plaintiff  at 
the  trial,  it  appeared  to  have  been  altered  and  filled  up  as 
a  bill  for  46/.  And  the  question  was  whether  it  sustained 
the  third  plea. 

His  lordship  was  of  opinion  that  it  did  not;  and,  under 
his  direction,  the  jury  returned  a  verdict  for  the  defendant 
upon  the  first  and  second  issues,  and  for  the  plaintiff  upon 
the  third  (16),  leave  being  reserved  for  the  defendant  to 
move  to  have  the  verdict  entered  for  him  upon  that  issue 
also,  if  the  court  should  be  of  opinion  that  his  lordship's 
impression  was  erroneous. 

Talfburdj  Serjeant,  now  moved  accordingly. — ^The  order 
of  time  in  which  the  names  of  the  drawer  and  the  acceptor 
of  a  bill  are  written  on  it  is  immaterial — MoUoy  v.  Delves, 
5  M.  &  P.  275,  7  Bing.  428,  4  C.  &  P.  492  (17).  The  ac- 
ceptance was  a  complete  acceptance  for  60/.  at  the  time  it 
was  transmitted  to  the  plaintiff:  it  was  not  essential  that 
the  sum  should  be  inserted  at  all  in  words ;  and  the  plain- 
tiff had  no  authority  to  alter  the  amount.  [Bosanguet, 
J. — Could  the  defendant  have  been  sued  upon  the  instru- 
ment produced  at  the  trial  as  upon  a  bill  for  60/.  ?]  Pos- 
sibly not :  but  it  clearly  was  not  an  acceptance  for  46/. 

(16)  See  Atkinson  v.  Hawdon,  4     1  H.  Blac.  313,  Leslie  v.  Hastings, 
N.  &  M.  409,  2  Ad.  &  E.  628.  1  M.  &  Rob.  1 19. 

(17)  And  see  Collis  v.  Emmett, 
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TiNDAL^  C.  J. — ^The  difficulty  in  this  case  has  arisen  1840. 
from  the  terms  of  the  plea^  in  which  the  defendant  has 
taken  upon  himself  to  say  that  the  plaintiff  drew  upon  him 
and  he  accepted  a  bill  for  60/.  It  appears  from  the  cor- 
respondence which  took  place  between  the  parties  that  the 
defendant  was  required  by  the  plaintiff  to  send  him  up  his 
acceptance  for  such  amount  as  he  might  find  to  be  correct^ 
leaving  the  drawer's  name  to  be  added  by  the  plaintiff  on 
receipt  of  the  bill  in  London.  The  acceptance,  therefore^ 
was  to  be  in  blank;  the  drawing  to  be  by  the  plaintiff  in 
London.  The  instrument  sent  up  to  London  was  a  mere 
piece  of  stamped  paper  with  an  acceptance  written  across 
it,  and  60/.  in  figures  in  the  margin.  When  the  drawer's 
name  was  put  to  it,  and  the  instrument  made  complete,  it 
purported  to  be  a  bill  for  46/.  How,  then,  could  this  be 
said  to  be  a  drawing  by  the  plaintiff  of  a  bill  for  60/.  ?  I 
think  the  verdict  is  right. 

BosANQUET,  J. — I  agree  with  my  Lord  Chief  Justice 
that  the  biU  produced  at  the  trial  did  not  support  the  issue 
raised  by  the  third  plea. 

CoLTMAN,  J. — ^I  am  of  the  same  opinion.  It  is  impos- 
sable  to  contend  that  the  thing  transmitted  to  London  by 
the  defendant  amounted  to  a  bill  of  exchange ;  and,  if  so, 
a  bill  such  as  that  described  by  the  plea  never  was  drawn 
by  the  plaintiff. 

Ebskine,  J. — ^The  circumstance  that  the  acceptance 
took  place  before  the  drawer's  name  was  signed,  is  not 
materiid:  but  it  appears  in  this  case,  that,  in  point  of 
fiurt,  there  never  was  a  bill  for  60/.  drawn  by  the  plaintiff 
upon  the  defendant. 

Bule  refused. 
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1840. 

Saturday,  CoLE  V,  Grovb  and  Another. 

April  25M.        . 

To  subject  an     A.NDBEWS|  Serjeant,  in  Hilary  Term  last,  obtained  a 

tummaJy'luril  rulo  Calling  on  Mr.  E.  H.  CoUia,  acting  as  an  attorney  of 

diction  of  the     ^^^  couvt.  to  shew  causc  whv  he  should  not  pay  over  to 

court,  It  must  '  "f  .         . 

appear  either  the  plaintiff  or  his  attomcy  a  snn^  of  10/.,  which  it  was 
attorney  of  Oie    alleged  he  had  received  as  attorney  for  or  on  behalf  of  the 

or  that  he  hat        rpj^^  motion  was  fonndcd  upon  affidavits  stating,  in  sub- 

act€d  at  tuchm 

An  attorney  stance,  that  Mr.  Collis,  who  resided  at  Birmingham,  was 
to  whom"r  writ  empteyed,  as  agent  to  the  attormesfor  the  plaintiff,  to  serve 
of  summons  and  |.j^g  defendants  with  a  copy  of  the  writ  of  summons  issued 

notice  of  declar-  *■' 

ation  were        out  of  this  court  ou  behalf  of  the  plaintiff  to  recover  from 

transmitted  for      _  ,,««,,,     ^  -i    .    ^  .  -i      -i       ^ 

the  purpose  of  them  a  debt  of  71/.,  9«.,  and  interest,  and  also  to  serve  a 
wardslleMlme  ^^ticc  of  declaration;  and  that  he  in  that  capacity  received 
the  attorney  for  from  the  defendants  85/.  towards  satisfaction  of  the  debt 

the  defendant 

in  the  cause:—  and  costs,  but  improperly  withheld  10/.;  that  Collis  was 
employment^'  subsequently  concerned  as  the  attorney  of  the  defendants, 
WM  not^iuch^M  "**  ^  ^^^^'  through  one  Roberts,  his  town  agent,  pleaded 
to  constitute  to  the  actiou;  that  the  plaintiff  ultimately  obtained  judg- 
and  render  him  mcut  and  taxed  lus  costsj  but  that  the  balance  of  the  debt 
amenabie^in  <^^  <^^^  ^^  ^^^  heGu  paid;  and  that  Collis  afterwards 
that  character.    ^3!!^^  ^t  the  officc  of  the  undershcriff,  and  requested  that 

execution  upon  the  judgment  should  not  be  put  in  force, 

he  being  prepared  to  pay  the  money. 

The  Solicitor-General,  and  Bompas,  Serjeant,  shewed 
cause  upon  affidavits  averring,  that  Collis  was  not  and 
never  had  been  or  acted  as  an  attorney  of  this  coiu*t ;  that, 
in  March,  1839,  he  received  from  the  plaintiff's  attornies 
a  writ  of  summons  and  notice  of  declaration  in  this  suit 
for  the  purpose  of  serving,  and  did  accordingly  cause  the 
same  to  be  served  upon  the  defendants;  that  the  defend- 
ants afterwards  called  on  Collis,  and  requested  him  to 
appear  and  plead  to  the  action  for  them,  which  he  did  by 
and  in  the  name  of  his  agent;  that  he  received  from  the 
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defendants  85/.  for  the  purpose  of  settling  the  debt  for        1840. 

which  the  action  was  brought^  and  paying  his  (CoUis's)      ^  ^^^  ' 

and  his  agent's  bill  of  costs^  and  for  no  other  purpose  v. 

whatsoever;  that,  on  the  16th  May,  one  of  the  defendants, 

t<^ether  with  one  Webb,  an  attorney,  called  at  the  office 

of  CoUis,  for  the  purpose  of  obtaining  firom  him  an  account 

of  all  monies  which  he  had  received  on  their  account,  and 

upon  that  occasion  Colhs  paid  to  Webb  6/.,  receiving  firom 

him  a  memorandum  to  the  following  effect: — ''We  beg  to 

acknowledge  the  receipt  of  5/.  from  you,  being  the  balance 

in  your  hands,  after  deducting  your  costs  of  7/.  \2».  5d. 

for  defending  three  actions  for  Messrs.  Groves,  firom  the  sum 

of  12/.  12«.  bd.  deposited  in  yomr  hands  some  time  since  by 

the  defendants.'^    The  affidavit  negatived  his  having  told 

the  under-sheriff's  derk  that  he  was  prepared  to  pay  the 

money. 

The  only  ground  upon  which  this  rule  could  be  sup- 
ported is  negatived  by  the  affidavits  filed  in  answer:  the 
party  against  whom  the  application  is  made  is  not  an  at- 
torney of  this  court,  nor  has  he  ever  acted  as  such.  The 
only  way  in  which  an  attorney  of  one  of  the  superior 
courts  can  become  entitled  to  practise  in  the  others,  is,  by 
signing  the  rolls  of  the  respective  courts— 7  Will.  4  &  1 
Vict,  c  56,  8.  4(18);   1  &2  Vict.  c.  45,  s.  3(19).      This 

(18)  Whicli  enacted  "that  any  wise  liaTe  been  due  to  him,  by 

penon  who  Bhould  have  been  duly  reason  of  his  not  being  admitted 

admitted  an  attorney  in  any  one  an  attorney  or  solicitor  of  the  court 

of  her  majesty's  courts  of  law  at  in  which  such  costs  should  have 

Westminster  should  be  at  liberty  been  incurred :    provided  always, 

to  pfractiae  in  any  other  of  her  that  any  attorney  or  solicitor  prac- 

majesty*s  courts  of  law  at  West-  tising  in  any  court  of  law  or  equity 

minster,    although  he  might  not  shouldbe  subject  to  the  jurisdiction 

have  been  admitted  an  attorney  of  such  court  as  fully  and  com- 

thereof ;  and  that  no  person  hav-  pletely,  to  all  intents  and  purposes 

ing  been  duly  admitted  an  attorney  whatever,  as  if  he  had  been  duly 

or  solidtor  in  any  of  her  majesty's  admitted  an  attorney  or  solicitor  of 

courts  of  law  or  equity  at  West-  such  court." 
minster,  should  be  prevented  from  (19)  Which  reciting  the  7  Will.  4 

recovering  or  receiving  the  amount  &  1  Vict.  c.  56,  s.  4,  and  that  it 

of  any  coats  which  would  other-  was  expedient,  in  order  to  secure 
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1840.  1^.  CoUis  has  never  done.  The  circumstances  set  forth  in 
the  affidavits  upon  which  the  rule  was  obtained^  explained 
by  those  filed  in  answer^  shew  that  Mr.  CoUis  never  acted 
as  attorney  for  the  plaintiff,  and  that  the  money  received 
by  him  from  his  clients,  the  defendants,  was  duly  appro- 
priated by  him  according  to  their  directions.  The  party, 
therefore,  against  whom  this  application  is  made  is  not 
amenable  to  the  jurisdiction  of  this  court,  nor  is  the  party 
on  whose  behalf  it  is  made  in  a  situation  to  entitle  him  to 
make  it;  and  consequently  the  rule  must  be  discharged 
with  costs. 

Andrews,  Serjeant,  in  support  of  his  rule,  contended, 
that  the  circumstance  of  a  party  acting  as  an  attorney  of 
the  court,  though  irregularly,  was  enough  to  enable  the 
court  to  exercise  a  summary  jurisdiction  over  him ;  that 
this  general  power  of  the  court  was  in  no  degree  affected 
by  the  statutes  referred  to;  and  that  the  facts  disclosed 
by  the  affidavits  made  out  a  sufficient  case  for  the  inter- 
ference of  the  court. 

TiNDAL,  C.  J. — ^This  is  an  application  to  the  summary 
jurisdiction  of  the  court,  calling  upon  Mr.  Collis,  who  is 
stated  to  have  been  ''  acting  as  an  attorney  of  this  court,'' 
to  shew  cause  why  he  should  not  pay  over  to  the  plaintiff 
or  his  attorney  a  sum  of  10/.,  which  it  was  alleged  he  had 
received  as  the  attorney  for  or  on  behalf  of  the  plaintiff* 
The  first  question  for  our  consideration  therefore  is,  whe- 
ther or  not  it  is  shewn  to  our  satisfaction  that  Mr.  Collis 

the  jurisdiction  of  the  said  respective  mitted  as  an  attorney  of  any  one  of 

courts  over  the  attomies  practising  the  said  courts  be  entitled  to  practise 

therein,  to  have  a  record  in  each  in  any  other  of  the  said  courts,  ttpcn 

court  of  the  admission  of  attomies,  iigning  the  roU  of  such  court,  and 

enacts  "  that  any  person  entitled  to  not  otherunte,  in  like  manner  as  if 

be  admitted  an  attorney  of  any  of  he  had  been  sworn  in  and  admitted 

the  said   courts    at  Westminster,  an  attorney  of  such  court." 
shall,  after  being  sworn  in  and  ad- 
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is  in  mich  a  situation  as  to  be  subject  to  our  jurisdiction.  1840. 
Now,  it  is  quite  dear,  that,  to  render  him  so,  it  must  be 
made  appear  either  that  he  is  an  attorney  of  the  court 
or  that  he  has  acted  as  such,  as  is  stated  in  the  role.  The 
first  statute  passed  in  the  reign  of  her  present  majesty  for 
the  regulation  of  attornies  and  solicitors,  the  7  Will.  4  & 
1  Vict.  c.  56,  omitting  a  promion  that  was  afterwards 
thought  essential,  this  omission  was  supplied  by  the  1  &  2 
Vict.  c.  45,  s.  3,  which,  after  reciting  the  enactment  of  the 
preceding  session,  and  further  reciting  ''  that  it  was  expe- 
dient, in  order  to  secure  the  jurisdiction  of  the  respective 
courts  over  the  attornies  practising  therein,  to  have  a  re- 
cord in  each  court  of  the  admission  of  attornies,'^  enacts 
''  that  any  person  entitled  to  be  admitted  an  attorney  of 
any  of  the  said  courts  at  Westminster,  shall,  after  being 
8W(Mm  in  and  admitted  as  an  attorney  of  any  one  of  the  said 
courts,  be  entitled  to  practise  in  any  other  of  the  said 
courts,  np&n  mffning  the  roU  of  9uch  court,  and  not  otherwise, 
in  like  manner  as  if  he  had  been  sworn  in  and  admitted  an 
attorney  of  such  court/'  It  appears  from  the  affidavits  that 
have  been  produced  in  answer  to  the  application  that  the 
gentlonui  alluded  to  has  never  signed  the  roll  of  attornies 
of  this  court;  and  therefore  he  is  not  within  the  description 
eontained  in  the  1  &  2  Vict.  c.  45,  s.  3.  It  further  appears 
that  he  has  not  acted  in  his  own  name ;  all  the  proceed- 
ings in  tiie  cause  having  been  ccmducted  by  and  in  the 
name  of  his  agent  Roberts.  I  am  unable,  therefore,  to 
distinguish  the  present  case  from  that  of  Sharp  v.  Hawker, 
8  Scott,  896, 2  New  Cases,  66,  There  the  rule  called  upon 
the  plaintiff's  attorney  to  shew  cause  why  he  should  not 
pay  over  to  his  client  a  sum  of  money  received  by  him  in 
the  course  of  a  cause ;  and  in  support  of  the  rule  it  was 
contended,  that  it  was  not  competent  to  a  party  who  has 
assumed  to  act  as  an  attorney  of  the  court,  to  turn  round 
and  say,  when  it  suits  his  purpose,  that  he  is  not  so :  but, 

n 
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1840.  several  cases  being  mentioned  to  us  (20),  we  held  that  we 
could  not  exercise  a  summary  jurisdiction  over  a  party 
who  was  not  one  of  our  officers.  The  ground  upon  which 
I  put  that  case  is  thus  stated  in  the  report: — "The 
difficulty  I  feel  in  this  case  is,  that,  if  it  should  ulti- 
mately become  necessary  to  strike  this  person  off  the 
roll,  we  could  not  do  it.  Suppose  he  were  ordered  to 
pay  over  the  money,  and  should  refuse  to  obey  such  or- 
der, what  remedy  would  the  client  have?  It  seems  to  me 
that  the  rule  is  answered  by  the  fact  of  the  alleged  delin- 
quent being  dehors  our  jurisdiction.^'  That  is  in  effect 
the  present  case :  Mr.  CoUis  is  not  in  a  situation  to  act 
as  an  attorney  of  this  court;  neither  has  he  in  fact  so 
acted. 

But  there  is  another  objection  to  this  proceeding,  that 
appears  to  me  to  be  equally  unanswerable.  It  is  alleged  on 
the  part  of  the  applicant,  that  a  sum  of  85/.  which  was  paid 
by  the  defendants  to  Mr.  CoUis  was  so  paid  to  him  as  at- 
torney for  and  on  behalf  of  the  plaintiff.  The  facts  dis- 
closed by  the  affidavits  on  both  sides  appear  to  be  these: — 
Mr.  CoUis  was  originally  employed  as  agent  to  the  attor- 
nies  for  the  plaintiff,  to  serve  the  defendants  with  a  copy 
of  the  writ  of  summons,  and  a  notice  of  declaration.  Sub- 
sequently the  defendants  applied  to  Collis,  and  requested 
him  to  act  as  their  attorney  in  the  cause,  and  he  accord- 
ingly, through  his  agent  before  mentioned,  did  so  act.  It 
seems  to  me,  that,  when  Mr.  Collis  became  the  defendants' 
attorney,  he  became  so  for  all  purposes.  It  is  clear  that 
he  never  was  the  attorney  for  the  plaintiff.  I  agree,  that, 
if  Mr.  Collis  had  admitted  that  he  had  received  the  money 
in  question  for  the  express  purpose  of  paying  the  debt  and 
costs  in  the  action,  he  might  have  been  compelled  so  to  ap- 
ply it,  either  by  motion  to  the  court  of  which  he  is  an 
officer,  or  by  an  action.     But  I  am  unable  to  get  over  tlie 

(20)  In  re  Beck,  1  H.  &  W.  417 ;  In  re  Lord,  2  Scott,  131 ;  In  i« 
Greaves,  1  C.  &  J.  374,  n. 
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transaction  of  the  16th  of  May^  when  the  parties  met, 
and  the  defendants  agreed  to  receive  back  from  Mr.  CoUis 
5/.  on  a  settlement  of  this  very  transaction.  After  that  I 
think  the  matter  cannot  again  be  agitated.  The  rule 
must  be   discharged. 

BosANQUBT,  J.—  I  am  of  the  same  opinion.  To  autho- 
rize the  court  to  interpose  in  a  summary  way,  it  must 
appear  that  the  party  is  an  attorney  of  the  court.  In  the 
present  case  it  is  admitted  that  Collis  is  not  an  attorney 
of  this  court;  but  it  is  said  that  he  has  rendered  himself 
amenable  to  the  jurisdiction  of  the  court  by  acting  as  an 
attorney  in  this  suit.  The  case  of  Sharp  y.  Hawker, 
which  occurred  before  the  passing  of  either  of  the  statutes 
referred  to,  expressly  decided  that  this  court  cannot  exer- 
cise a  summary  jurisdiction  over  a  party  who  is  not  one  of 
its  own  officers,  although  the  matter  be  pending  here.  To 
enable  an  attorney  to  practise  in  this  court,  it  is  now 
necessary  that  he  should  have  signed  the  roll :  tlus^  it  is 
conceded,  Mr.  Collis  has  not  done ;  and  therefore  we  have 
no  authority  over  him.  For  the  purpose  of  disposing  of 
this  rule,  it  would  be  sufficient  to  stop  there :  but  I  am 
clearly  of  opinion  that  the  circumstances  that  appear  upon 
the  face  of  the  affidavits  shew  that  Collis  has  done  nothing 
to  render  himself  liable  to  the  jurisdiction  of  this  court. 
It  appears  that  a  sum  of  85/.  was  placed  in  the  hands  of 
Collis  by  his  dients,  the  defendants.  If  Collis  had  acknow- 
ledged that  he  had  received  this  sum  on  account  of  the 
plaintiff,  he  might  have  rendered  himself  liable  to  him  for 
the  amount.  But  nothing  of  the  kind  is  made  out.  Col- 
lis, though  originally  employed  by  the  plaintiff's  attomies 
to  serve  the  process,  never  was  attorney  for  the  plaintiff : 
he  was  attorney  only  for  the  defendants;  and  he  has,  with 
their  assent,  appropriated  the  whole  of  the  money.  Upon 
both  points,  therefore,  I  am  of  opinion  that  the  applica- 
tion fails. 

i>2 
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CoLTMAN,  J.^  concurred. 

Erskine^  J. — ^I  am  of  the  same  opinion.  K  the  court 
upon  this  occasion  had  confined  themselves  to  the  first  and 
more  formal  answer  to  the  motion^  the  plaintifiP,  conceiving 
the  merits  not  to  have  been  determined  upon^  might  have 
been  induced  to  repeat  the  eicperiment  in  another  court.  I 
am  clearly  of  opinion  that  this  rule^  upon  the  merits,  ought 
to  be  discharged.  The  only  part  of  the  affidavits  that  can 
have  a  tendency  to  impose  a  liability  on  the  party,  is,  the 
statement  of  the  clerk  to  the  under-sherifi*,  that  Mr.  CoUis 
called  at  the  office,  and  desired  that  notice  might  be  given 
to  him  when  the  fi.  fa.  was  received,  he  being  prepared  to 
settle  the  action.  That,  however,  is  at  the  best  only  equi- 
vocal, and  it  is  expressly  denied  by  Mr.  Collis.  Upon  the 
whole,  I  am  of  opinion  that  a  sufficient  answer  has  been 
given  to  the  application,  and  therefore  that  the  rule  must 
be  discharged. 

Rule  discharged,  with  costs. 


Dob  d,  Williams  and  Jeffery  v.  Cooper. 

1  HIS  was  an  action  of  ejectment  tried  before  Coltman,  J., 
at  the  last  Hampshire  Assizes. 

The  premises  sought  to  be  recovered  were  situate  in 
High  Street,  Ryde,  in  the  Isle  of  Wight.  The  title  of  the 
lessors  of  the  plaintiff  consisted  of  a  lease  from  the  owners 
in  fee  to  one  Barton  for  ninety-nine  years  if  three  lives 
therein  named  should  so  long  continue — ^an  assignment, 
bearing  date  the  16th  July,  1825,  for  the  residue  of  the 

of  the  plaintiff,  • 

(who  were  assignees  of  H.'s  interest  in  the  premises),  under  an  impression  that  the  seven  years 
had  expired,  went  to  demand  possession ;  when  the  defendant  said — "  I  hold  on  a  lease  for  lives, 
and  as  long  as  they  live  I  will  not  give  up  possession :  you  know  I  have  an  agreement."  The 
attorney  then  demanded  a  quarter's  rent  which  was  due,  but  which  the  defendant  refused  to 
pay,  saying — ''  I  hold  under  H. ;  and  I  was  directed  by  him  to  pay  to  K.  (the  superior  landlord), 
and  ril  do  so :  how  do  I  know  he  may  not  come  and  make  a  demand  on  me  ?" — Held,  that  this 
did  not  amount  to  a.  disclaimer  of  the  title  of  the  lessors  of  the  plaintiff. 


Friday^ 
April  24M. 

The  defendant 
held  premises 
as  tenant  to  one 
H.,  with  an 
agreement  for 
"  a  lease  for  se- 
ven years,  or  for 
the  lease  for 
lives  under 
which  H.  held 
the  property." 
The  attorney 
for  the  lessors 
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tenn,  from  Barton  to  William  Kent — an  underlease^  dated  ig40. 
the  17th  July,  1832,  for  eighty-six  years  (subject  to  the 
determination  of  the  lives),  from  Kent  to  James  Hillier — 
and  an  assignment  of  the  24th  July,  1837,  by  \rhich  Hil- 
lier conyeyed  all  his  interest  in  the  premises  to  the  lessors 
of  the  plaintiff.  The  defendant  was  tenant  of  the  premises 
under  the  following  agreement  between  him  and  Hillier, 
dated  the  2nd  May,  1833  :— 

'*  Memorandum  of  an  agreement  between  William  Coo-  Agreement 
per  and  James  Hillier  for  a  store  lately  used  as  a  coal- 
store,  and  held  under  a  lease  of  lives  from  Mr.  William 
Kent,  and  now  in  the  occupation  of  the  above  James 
Hillier ;  and  he  herein  agrees  to  let  the  above  store,  situ- 
ated in  the  High  Street,  Byde,  to  William  Cooper,  at  the 
yearly  rent  of  15JL,  to  be  paid  at  two  equal  half-yearly 
payments,  i.  e.  on  the  same  day  that  James  Hillier  shaU 
be  required  to  pay  his  rent:  And  he  further  agrees  to 
let  the  said  William  Cooper  have  a  lease  for  seven  years, 
or  for  the  lease  for  lives  under  which  he  holds  the  pro- 
perty/' 

A  question  arose  at  the  trial  as  to  whether  the  above 
amounted  to  a  present  demise  for  seven  years,  or  only  to 
a  tenancy  from  year  to  year  with  an  agreement  for  a  future 
lease :  and,  there  being  some  dispute  as  to  whether  or  not 
the  date  had  been  altered,  it  was  put  to  the  jury  to  say 
whether,  supposing  it  to  be  a  seven  years'  lease,  the  term 
had  not  determined  by  effluxion  of  time  before  the  day  of 
the  demise  laid  in  the  declaration — ^25th  October,  1839. 
The  jury  found  that  it  had  not. 

On  the  part  of  the  lessors  of  the  plaintiff  it  was  insisted 
that  the  agreement  amounted  to  no  more  than  a  contract 
for  a  tenancy  from  year  to  year:  and,  there  having  been  no 
notice  to  quit,  they  relied  on  the  following  evidence  as 
establishing  a  disclaimer. 

Shortly  after  the  seven  years  would  have  expired  had 
the  date  been  altered  as  was  suggested,  and  under  an  im- 
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1840.  pression  that  it  had  so  expired,  viz.  on  the  14th  October, 
1839,  the  attorney  for  the  lessors  of  the  plaintiiflF  called 
upon  the  defendant,  and  demanded  possession  of  the  pre- 
mises on  their  behalf:  whereupon  the  defendant  said — 
Cooper.  f(  j  j^^jj  ^^  ^  Yq2&q  for  lives,  and  as  long  as  they  live  I  will 
not  give  np  possession  on  any  terms :  I  am  prepared  to 
spend  a  little  money  about  it;  and  so  are  they,  I  suppose : 
you  know  I  have  an  agreement.^'  Attorney—"  Will  you 
pay  me  the  quarter's  rent  that  is  due  V^  Defendant — *'  No. 
I  hold  imder  Hillier;  and  I  was  directed  by  him  to  pay 
Kent,  and  Fll  do  so.  How  do  I  know  he  may  not  come 
and  make  a  demand  on  me?''  Attorney — "You  paid 
rent  to  Williams  and  JefFery  before ;  why  not  now?''  De- 
fendant—" No,  I  did  not.  Jeflfery  deducted  it.  I  don't 
know  what  he  did  with  it,"  Attorney — "Then  I  will 
make  you  pay."  Defendant — "  You  must  do  the  best  yon 
can,  and  so  will  I." 

The  learned  judge  was  of  opinion  that  this  did  not 
amount  to  a  disclaimer :  and  the  jury,  observing  that 
"he  was  quite  right  not  to  pay  till  he  knew  that  the  supe- 
rior landlord  was  satisfied,"  returned  a  verdict  for  the  de- 
fendant. 

Shee,  Serjeant,  now  moved  for  a  new  trial. — ^The  evidence 
of  the  attorney  for  the  lessors  of  the  plaintiff  distinctly 
proved  a  disclaimer,  and  the  learned  judge  should  have  so 
directed  the  jury.  In  Doe  d.  Calvert  v.  Frowd,  1 M.  &  P. 
480,  4  Bing.  557,  the  defendant  held  premises  under  a  te- 
nant for  Ufe,  on  whose  death  possession  was  claimed  and 
rent  demanded  by  the  heir-at-law  of  the  devisor;  where- 
upon the  defendant  wrote  to  the  attorney  of  the  heir-at- 
law,  stating  that  he  held  as  tenant  to  Smallpiece  (the  hus- 
band of  the  tenant  for  life)  in  right  of  his  wife ;  that  he 
had  never  considered  the  claimant  as  the  landlord  of  the 
house;  that  he  should  be  ready  to  pay  the  arrears  to  any 
person  who  should  be  proved  to  be  heir-at-law ;  but  that 


BASTBR  TERM^  3  VICTORIA.  39 

he  must  decline  taking  upon  himself  to  decide  upon  the  1840. 
claim  made^  without  more  satisfactory  proof  in  a  legal 
manner:  and  it  was  held  that  this  amounted  to  a  dis- 
claimer of  the  title  of  the  heir-at-law^  and  that  he  might 
TfiMTifAin  an  ejectment  against  the  tenant  without  giving 
him  a  notice  to  quit.  Best^  C.  J.^  there  says :  "  When  the 
lessor  of  the  plaintiff  demands  his  rent^  the  defendant  says^ 
'  I  will  not  pay;  I  am  tenant  to  Smallpiece/  and  at  the 
trial  he  puts  the  lessor  of  the  plaintiff  to  prove  his  title. 
If  this  be  not  disclaimer^  what  is  ?  But  I  should  not  have 
thought  differently  even  if  this  case  had  been  exactly  like 
the  case  of  Doe  d.  Williams  v.  Pasguali,  Peake^  196^  because 
a  notice  to  quit  is  only  requisite  where  a  tenancy  is  ad- 
mitted on  both  sides;  and^  if  a  defendant  denies  the  te- 
nancy^ there  can  be  no  notice  to  end  that  which  he  says 
has  no  existence.'^  [Thulal,  C.  J. — In  that  case  there  was 
no  tenancy  :  the  estate  of  the  tenant  for  life  was  at  an  end. 
There  are  many  authorities  to  shew  that  a  tenant  bon&  fide 
requiring  information  as  to  the  title  of  one  claiming  imder 
a  devise  pending  the  tenancy^  is  not  therefore  guilty  of  a 
disclaimer.]  In  Doe  d.  Gray  v.  StanUm,  I  M.  &W.695, 
Parke^  B.,  says  :  "  In  the  earliest  reported  case  on  this  sub- 
ject, Throgmorion  v.  Whelpdale,  Bull.  N.  P.  96,  it  is  said  that 
notice  to  quit  is  necessary,  unless  the  tenant  have  attorned 
to  some  other  person,  or  done  some  other  act  disclaiming 
to  hold  as  tenant  to  the  landlord.  In  Doe  v.  WiUiams, 
Cowp.  622,  Lord  Mansfield  says,  where  the  possession  is 
adverse,  no  notice  is  necessary ;  and  in  that  case  there  had 
been  an  attornment,  or  what  was  eqtdvalent,  for,  the  de- 
fendant defended  as  landlord  to  the  tenant  firom  year  to 
y^ear.  But  this  rule  is  too  narrow ;  and,  firom  subsequent 
ceases,  it  does  not  appear  to  be  necessary  that  any  act  should 
be  done,  as  distinguished  from  a  veibal  disclaimer;  a  dis- 
avowal by  the  tenant  of  the  holding  under  the  particular 
landlord,  by  words  only,  is  sufficient.  Lord  Kenyon,  in 
Doe  A.  Williams  v.  Pasquali^  Peake,  196,  says,  that,  "  if  the 
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tenant  puts  his  landlord  at  defiance,  he  might  consider  him 
either  as  a  tenant  or  trespasser^  and  eject  him  without  any 
notice  to  quit  /  and  in  Bower  v.  Mcfjor,  1 B.  &  B.  4^  3  Moore^ 
216^  in  the  analogous  case  of  a  composition  for  tithes,  the 
declaration  of  an  occupier,  who  refused  to  set  out  his  tithes 
in  kind,  insisting  that  he  was  exempted  hy  a  modus,  was 
held  to  be  a  sufficient  disclaimer  of  the  composition,  so  as 
to  dispense  with  half  a  yearns  notice  to  determine  it;  and 
in  other  cases  in  which  the  declaration  of  the  tenant  has 
been  held  insufficient  {Doe  d.  Williams  v.  Pasquali,  and  Doe 
d.  Lewis  v.  Lord  Cawdor),  no  question  has  been  raised  as  to 
the  necessity  of  some  act  being  done  by  the  tenant,  as  dis- 
tinguished from  a  disavowal  by  word  or  writing/'  (21). 
Here  there  was  a  tenancy  from  year  to  year,  under  which 
rent  had  been  received;  and  that  which  passed  between 
the  defendant  and  the  attorney  of  the  lessors  of  the  plain- 
tiff was  clearly  inconsistent  with  his  relation  as  tenant  to 
them  (22).  In  Doe  d.  Whitehead  v.  PUtman,  2  N.  &  M.  673, 
the  tenant's  saying  to  the  landlord,  '^  I  have  no  rent  for 
you,  because  A.  B.  has  ordered  me  to  pay  none,''  was  held 
to  be  evidence  of  a  disclaimer  of  tenancy. 


(21)  "But,"  continues  the  learned 
Baron,  "  in  order  to  make  a  verbal 
or  written  disclaimer  sufficient,  it 
must  amount  to  a  direct  repudiation 
of  the  relation  of  landlord  and  te" 
nantf  or  to  a  distinct  claim  to  hold 
possession  of  the  estate,  upon  a 
ground  wholly  inconsistent  with  the 
existence  of  that  relation,  which  by 
necessary  implication  is  a  repudi- 
ation of  it.  An  omission  to  acknow- 
ledge the  landlord  as  such,  by  re- 
questing further  information,  will 
not  be  enough,  as  appears  from  the 
cases  already  referred  to  ,*  nor  will 
a  mere  refusal  to  pay  rent,  as  ap- 


pears from  the  case  of  Doe  v.  Pas- 
quali.  A  refusal  to  deliver  posses- 
sion, or  a  declaration  that  he  will 
continue  to  hold  possession,  cannot 
have  that  effect,  at  a  time  when  the 
landlord  has  no  right  to  claim  it,  as 
was  the  case  in  this  particular  in- 
stance." 

(22)  In  Doe  d.  Dillon  v.  Parker, 
Gow,  180,  it  was  held  that  the  mere 
payment  by  the  tenant  to  a  third 
person  of  the  rent  reserved  by  his 
lease  does  not  amount  to  a  dis- 
claimer of  the  title  of  the  landlord, 
so  as  to  operate  at  a  forfeiture  of 
the  lease. 


Coorn. 
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TiNBAi*^  C.  J. — ^It  appears  to  me  that  this  case  was  pro-  1840. 
perly  submitted  to  the  jnry,  and  that  they  were  justified 
upon  the  evidence  before  them  in  finding  that  the  tenant 
had  not  disclaimed.  To  constitute  a  disclaimer,  there  must 
be  a  renunciation  by  the  party  of  his  character  of  tenant, 
either  by  setting  up  the  title  of  a  rival  claimant,  or  by  as- 
serting a  claim  of  ownership  in  himself.  The  facts  of  this  case 
do  not  bring  it  within  either  of  these  predicaments.  The 
defendant  sets  up  no  rival  title.  And  all  he  says  as  to  owner- 
ship in  himself  is,  that  he  holds  under  an  agreement  from 
HilHer,  the  party  from  whom  the  lessors  of  the  plaintiff  de- 
rived their  title.  There  is  no  absolute  refusal  to  pay  rent ;  all 
he  says  is,  "  I  was  directed  by  Hillier  to  pay  Kent,and  FU 
do  so :  how  do  I  know  he  may  not  come  and  make  a  de- 
mand on  me?''  At  the  most  he  is  setting  up  a  daim  to 
hold  in  virtue  of  the  unexpiredtermprofessed  to  be  granted 
by  the  agreement  of  the  2nd  May,  1833.  I  cannot  see  that 
there  has  been  such  a  repudiation  of  the  title  of  the  lessors 
of  the  plaintiff  as  to  entitle  them  to  maintain  this  ejectment 
without  having  given  a  notice  to  quit. 

BosANQuxT,  J. — ^The  question  is  not  whether  the  con- 
versation between  the  attorney  for  the  lessors  of  the  plain- 
tiff and  the  defendant  was  evidence  of  a  disclaimer,  but 
whether  the  circumstances  amount  of  themselves  to  a  dis- 
claimer. It  has  been  contended  that  they  do,  upon  two 
grounds — ^first,  the  refrisal  by  the  tenant  to  pay  rent  to  the 
lessors  of  the  plaintiff,  the  assignees  under  Hillier — second- 
ly, that  he  claimed  to  hold  under  a  title  inconsiBtent  with 
theirs.  Let  us  see  the  circumstances  under  which  the 
refusal  to  pay  rent  took  place,  to  ascertain  whether  the 
defendant  thereby  meant  to  disclaim  the  title  of  the  lessors 
of  the  plaintiff  as  landlords.  It  appears  that  the  defendant 
held  under  an  agreement  made  with  Hillier  at  a  yearly 
rent,  the  memorandum  containing  an  undertaking  on  the 
part  of  Hillier  to  let  the  defendant  have  "  a  lease  for  seven 
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1840.  years,  or  for  the  lease  for  lives  under  which  he  holds  the 
property/'  And  it  also  appears  that  the  defendant  had 
been  desired  by  Hillier  to  pay  his  rent  to  Kent,  the  supe- 
rior landlord.  When  called  upon  to  pay  rent  to  the  lessors 
of  the  plaintiff,  he  says — "  I  hold  under  Hillier ;  and  I  was 
directed  by  him  to  pay  Kent,  and  FU  do  so.  How  do  I 
know  he  may  not  come  and  make  a  demand  on  me?^^ 
This  is  no  disclaimer  of  the  manner  in  which  he  holds. 
When  possession  is  demanded,  the  defendant  says,  "  I  hold 
on  a  lease  for  lives,  and  as  long  as  they  live  I  will  not  give 
up  possession:  you  know  I  have  an  agreement.'^  It  is 
true  he  had  not  an  absolute  lease,  but  only  an  equitable 
interest.  But,  what  he  says  is  in  effect  this : — ^'  I  have  an 
equitable  right,  and  I  shall  insist  upon  it.^'  That  clearly 
is  no  disclaimer :  it  is  not  a  claim  that  is  at  variance  or 
inconsistent  with  the  title  of  the  landlords. 

Erskine,  J. — ^I  am  of  the  same  opinion.  Whether  or 
not  that  which  passed  between  the  attorney  for  the  lessors 
of  the  plaintiff  and  the  defendant  amounted  to  a  denial  of 
their  title,  was  a  question  of  fact  for  the  jury :  and  it  does 
not  appear  to  me  that  they  have  erred  in  finding  that  there 
was  no  denial  of  title,  but  a  mere  refusal  to  pay  rent  to  the 
lessors  of  the  plaintiff  until  the  superior  landlord's  claim 
was  satisfied.  Some  confusion  has  been  introduced  into 
the  case  by  mixing  up  the  two  parts  of  the  transaction. 
The  attorney  did  not  go  in  the  first  instance  for  the  pur- 
pose of  demanding  rent,  but  to  demand  possession ;  and  it 
was  in  answer  to  this  latter  demand  that  the  defendant 
said  that  he  held  under  an  agreement.  In  that  he  was 
perfectly  justified.  The  attorney  then  asks  for  the  rent. 
The  tenant  does  not  say  that  the  lessors  of  the  plaintiff  are 
not  entitled  to  rent,  but  merely  that  the  person  from  whom 
he  took  the  premises  (the  same  under  whom  the  lessors  of 
the  plaintiff  derived  title)  desired  him  to  pay  his  rent  to 
the  superior  landlord,  and  that  he  should  do  so.  That  was 
no  disclaimer  of  their  title. 
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CoLTMAN,  J. — ^A  disclaimer  I  understand  to  be  the 
setting  up  a  title  that  is  inconsistent  with  the  title  of  the 
landlord.  The  tenant  here  merely  referred  to  the  agree- 
ment under  which  he  held^  and  which  is  not  at  all  incon- 
sistent with  the  title  of  the  lessors  of  the  plaintiff.  His 
daim  was  substantially  correct :  he  had  an  agreement  that 
gaTe  him  an  equitable  right  at  least  to  a  seven  years^  lease. 
A  refusal  to  pay  rent  may  be  evidence  of  a  disclaimer^  but 
it  is  not  of  itself  a  disclaimer.  I  think  the  jury  were  well 
warranted  in  concluding  that  the  defendant  had  no  inten- 
tion to  deny  the  right  of  the  lessors  of  the  plaintiff^  but 
merely  desired  to  secure  himself  from  liability  to  be  called 
upon  again  by  Kent. 

Rule  refused. 


1840. 


HuTHWAiTE^  Administrator  of  the  Gkx>ds  &c.  of  Timothy 

Driscoll^  Deceased^  v.  Fhaire.  jiprU26U. 

JL  HIS  was  an  action  of  covenant  brought  by  the  plaintiff  The  pUintiff 
aa  administrator  of  a  deceased,,  trustee,  to  recover  certain  J"^  of  admini*"- 
arrears  of  an  annuity  payable  under  a  deed  of  separation.    ^^^^  f^^j!** 
The  declaration  stated,  that,  on  the  27th  December,  bishop  of  Dub- 
1823,  by  a  certain  indenture  then  made  between  the  de-  fendant,  who 
fendant  of  the  first  part,  Sarah  Phaire,  wife  of  the  defend-  ^^""to^piead 
ant,  of  the  second  part,  and  Timothy  Driscoll  of  the  third  iwuatiy,  plead- 

'  .  .  .  .  ed  that  the  in- 

part — ^profert — after  reciting  as  in  the  said  indenture  was  testate  at  the 
and  is  recited,  it  was  witnessed  that  he  the  defendant,  for  death^was'an 
himself,  his  heirs,  executors,  and  administrators,  did  thereby  and*commorant 
covenant,  promise,  and  aeree  with  and  to  ,the  said  Timothy  ^>t*>»n  the  city 

^   .       «    ,  .     ,     .  ,     .    .  ,  .  of  Dublin,  and 

I/nscoU,  his  heurs,  executors,  administrators,  and  assigns,  had  bona  nota- 
in  manner  following,  that  is  to  say,  that  she,  the  said  Sarah  diocese  of  the  * 
Phaire,  should  and  lawfully  might  from  thenceforth,  and  J^^^'.^^Heid'*''" 
at  all  times  thereafter  during  the  joint  lives  of  them  the  that  this  was 
said  defendant  and  Sarah  his  said  wife,  live  separately  and  piea. 

In  the  ab- 
sence of  any  al- 
legation upon  the  subject,  the  court  will  assume  that  the  debt  for  which  the  action  is  brought  b 
booum  notabile  in  the  place  where  administration  is  granted. 
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1840.  apart  from  him^  tlie  defendant^  and  go,  reside,  and  be  at 
sach  place  or  places,  and  with  such  family  and  families, 
relatives,  friends,  and  others  as  she,  the  said  Sarah,  not- 
withstanding her  coverture,  should  at  any  time  and  fiY>m 
time  to  time  think  fit,  and  that  wholly  freed  and  discharged 
of  and  from  all  marital  power,  authority,  government,  and 
restraint  whatsoever  of  him  the  defendant,  in  like  manner 
in  all  respects  as  if  she  were  sole  and  unmarried ;  and  fur- 
ther, that  he,  the  defendant,  his  executors,  administrators, 
or  assigns,  should  and  would  well  and  truly  pay  or  cause 
to  be  paid  unto  the  said  Sarah  Phaire  and  her  assigns  an 
annuity  or  clear  yearly  sum  of  100/.  of  lawful  money  of 
Ireland,  for  the  term  of  seven  years  from  the  1st  Novem- 
ber last  past,  or  during  so  many  years  of  the  said  term  as 
Robert  Phaire,  sen.,  Esq.,  and  the  said  T.  DriscoU  should 
both  live,  and,  in  case  either  of  them,  the  said  R.  Phaire, 
sen.,  and  the  said  T.  DriscoU,  should  happen  to  die  within 
the  said  term  of  seven  years,  from  and  after  the  expiration 
of  the  aforesaid  term  of  seven  years,  or  from  and  after  such 
of  the  said  quarterly  days  as  should  next  happen  after  the 
death  of  the  said  R.  Phaire,  sen.,  or  T.  DriscoU,  in  case  the 
same  should  happen  within  the  said  term  of  seven  years, 
then  that  he  the  defendant,  his  executors  or  administrators, 
should  and  would  weU  and  truly  pay  the  said  Sarah  his 
wife,  or  her  assigns,  one  annuity  or  clear  yearly  sum  of 
150/.  of  like  lawful  money  of  Ireland,  in  Ueu  of  the  said 
annuity  of  100/.,  the  same  to  be  paid  and  payable  and  to 
commence  on  such  of  the  said  quarterly  days  as  should 
next  happen  after  the  death  of  them  the  said  R.  Phaire  the 
elder  or  T.  DriscoU,  or  from  and  immediately  after  the  ex- 
piration of  the  said  term  of  seven  years,  the  first  quarterly 
payment  thereof  to  be  paid  in  like  manner  in  advance,  but 
so  that  at  no  time  two  quarterly  payments  of  the  said  an- 
nuities of  100/.  and  150/.,  or  either  of  them,  should  be  paid 
in  advance,  but  only  one  of  them  as  the  case  might  hap- 
pen; the  said  last-mentioned  annuity  of  150/.  to  continue 
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juid  be  payable  to  the  said  Sarali  and  her  assigns  for  so  1840. 
many  years  of  the  joint  lives  of  them  the  defendant  and 
Sarah  Phaire,  as  should  or  might  elapse  nntil  the  then  pre* 
sent  debts  or  incumbrances  affecting  the  Wexford  and  Cork 
estates  of  the  said  R.  Phaire  and  the  defendant  should  be 
reduced^  by  or  out  of  the  produce  of  the  sale  of  the  wood 
on  the  said  Wexford  estate^  by  a  sum  of  3^000/.  principal 
money;  and^  from  and  after  such  of  the  said  quarterly 
days  as  should  first  and  next  happen  after  the  paying  and 
dischargiug  so  much  of  the  principal  of  the  said  debts  and 
incumbrances  as  should  amount  to  3,000/.  principal  money^ 
and  from  and  after  the  death  of  the  said  R.  Phaire  the 
elder,  then  and  from  thenceforth  the  defendant  should  pay 
to  the  said  Sarah  and  her  assigns  an  annuity  or  clear  yearly 
sum  of  200/.  of  Uke  lawful  money  of  Ireland,  in  lieu  of  the 
said  annuity  of  150/.  a  year,  during  the  remainder  of  the 
joint  lives  of  them  the  defendant  and  Sarah  Phaire;  the 
said  annuities,  or  whichever  of  them  should  from  time  to 
time  be  payable,  to  be  clear  of  all  charges,  taxes,  imposi* 
tions,  abatements,  and  deductions  whatsoever,  parliament- 
ary or  otherwise,  and  to  be  paid  as  aforesaid  in  advance  by 
four  even  and  equal  quarterly  payments  in  each  year,  on 
ftc. ;  and  the  defendant,  for  himself  and  his  heirs  and  as- 
signs,  did  thereby  charge  and  make  chargeable  the  rent- 
charge  which  he  was  then  seised  of  and  entitled  to  annually 
mdofthe  said  Wexford  estates  during  the  joint  lives  of  him 
and  hig  said  father,  and,  from  and  after  the  death  of  his  said 
father,  in  case  the  defendant  should  survive  him,  did  charge 
the  messuages  or  tenements,  lands  or  hereditaments  therein^ 
after  described  and  demised,  or  mentioned  or  intended  so  to 
be,  with  the  payment  of  the  said  respective  annuities  or  yearly 
sums  of  100/.,  150/.,  or  200/.,  as  the  case  might  be,  at  the 
respective  times  and  in  the  manner  thereinbefore  men- 
tioned, as  in  and  by  the  said  indenture,  reference  being 
thereunto  had,  will  more  fully  and  at  large  appear.  Aver- 
menty  that^  afterwards,  and  after  the  making  of  the  said 
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1840.  indenture,  to  wit,  on  the  said  27tli  December,  1823,  the 
said  Sarah  Phaire  did  choose  and  was  willing  and  did  ac- 
tually live  separate  from  the  defendant,  and  for  a  long 
space  of  time,  to  wit,  from  thence  hitherto,  had  continued, 
and  still  did  continue,  to  live  separate  and  apart  from  the 
defendant ;  and  that  the  said  term  of  seven  years  in  the 
said  indenture  mentioned  had  long  since  expired,  to  wit. 
Performance  by  on  the  Ist  November,  1830 :  and,  although  the  said  T.  Dris- 
plaintiff:  coU  in  his  lifetime,  and  the  plaintiff  since  the  death  of  the 

said  T.  DriscoU,  had  always  from  the  time  of  the  making 
of  the  said  indenture  hitherto  weU  and  truly  performed, 
fulfilled,  and  kept  all  things  therein  mentioned  and  con- 
tained on  their  part  and  behalf  to  be  performed,  frdfiUed, 
and  kept,  according  to  the  tenor  and  effect,  true  intent, 
Breach.  and  meaning  thereof;  yet  the  defendant  did  not  nor  would 

well  and  truly  pay  or  cause  to  be  paid  to  the  said  Sarah 
Phaire,  during  the  joint  lives  of  them  the  defendant  and 
Sarah  Phaire,  and  during  the  said  separation,  one  or  other 
of  the  said  annuities,  but,  on  the  contrary  thereof,  the  plain- 
tiff in  fiact  said,  that,  after  the  expiration  of  the  said  term 
of  seven  years,  and  during  the  joint  and  natural  lives  of 
them  the  defendant  and  Sarah  Phaire,  and  during  the  said 
separation,  and  after  the  death  of  the  said  T.  Driscoll,  and 
before  the  commencement  of  this  suit,  to  wit,  on  the  1st 
August,  1839,  a  large  sum  of  money,  to  wit,  825/.  of  lawful 
money  of  Ireland,  for  five  years  and  a  half  of  the  said  an- 
nuity of  150/.  ending  on  the  day  and  year  last  aforesaid, 
became  and  was  due  and  owing,  and  still  was  in  arrear  and 
unpaid  to  the  said  Sarah  Phaire,  contrary  to  the  tenor  and 
effect,  true  intent,  and  meaning  of  the  said  indenture  and 
of  the  said  covenant  of  the  defendant  by  him  in  that  behalf 
made  as  aforesaid.  And  the  plaintiff  in  fact  further  said 
that  the  said  sum  of  825/.  of  lawful  money  of  Ireland  was 
of  great  value,  to  wit,  of  the  value  of  761/.  10*.  9rf.  of  law- 
ful money  of  Great  Britain ;  and  that  the  defendant,  al- 
though often  requested  so  to  do,  had  not  kept  the  said  co- 
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Tenant  so  bj  him  made  as  aforesaid^  but  bad  broken  the         1840. 
same,  and  to  keep  the  same  with  the  plaintiff  had  hitherto     i^jj^^^^g 
wholly  neglected  and  refused,  and  still  did  neglect  and  re-  v- 

fiise :  to  the  damage  of  the  plaintiff  as  administrator  as 
aforesaid  of  1000/.  And  the  plaintiff  brings  into  court  Profertofthe 
here  the  letters  of  administration  of  all  and  singular  the  nU^xiotH^^' 
goods,  rights,  credits,  and  chattels  of  the  said  T.  Driscoll, 
deceased,  as  of  a  person  dying  intestate,  limited  for  the 
special  purpose  of  executing  the  trusts  of  the  said  inden- 
ture; and  which  said  letters  of  administration,  so  limited 
for  the  purpose  aforesaid,  were,  after  the  death  of  the  said 
T.  Driscoll,  to  wit,  on  the  9th  March,  1839,  granted  to  the 
plaintiff  by  John  George  by  the  Divine  Providence  Arch- 
bishop of  Armagh,  Primate  and  Metropolitan  of  all  Ireland, 
in  due  form  of  law ;  and  which  said  letters  of  administra- 
tion give  sufficient  evidence  to  the  court  here  of  adminis- 
tration to  the  plaintiff  for  the  purpose  aforesaid,  and  the 
date  whereof  is  the  day  and  year  last  aforesaid ;  with  this, 
that  the  plaintiff  will  verify,  that  the  said  Wexford  estates 
and  the  said  messuages  or  tenements,  lands,  and  heredita- 
ments by  the  said  indenture  so  charged  as  aforesaid,  are 
situate  in  the  kingdom  of  Ireland. 

The  defendant,  being  under  terms  to  plead  issuably, 
pleaded,  pursuant  to  an  order  of  Maule,  J.,  afterwards 
made  a  rule  of  court,  the  foUowing  pleas  : — 

First — ^That  the  said  alleged  indenture  in  the  declaration  Non  est  factum. 
mentioned  was  not  his  deed. 

Secondly — That  the  said  T.  Driscoll  was  before  and  at 
the  time  of  his  death  an  inhabitant  of  and  commorant 
within  the  city  of  Dublin,  in  that  part  of  the  united  king- 
dom of  Great  Britain  and  Ireland  called  Ireland;  and  that 
the  said  T.  Driscoll  in  his  lifetime  and  at  the  time  of  his 
death  had  divers  goods  and  chattels,  r^hts  and  credits, 
which  were  bona  notabilia  in  the  diocese  of  the  Bishop  of 
London,  in  that  part  of  the  said  united  kingdom  called 
England,  that  is  to  say,  goods  and  chattels,  rights  and 
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1640.  credits  of  the  yalue^  to  wit^  of  1000/.  and  upwards  within 
the  said  diocese^  and  by  reason  thereof  the  said  letters  of 
administration  in  the  declaration  mentioned  are  void  and 
of  no  effect  in  law  to  the  said  plaintiff — ^verification. 

Hurbtone^ia  Hilary  Term  last^  obtained  a  rule  calling  upon 
the  defendant  to  shew  cause  why  the  rule  to  plead  several 
matters,  and  the  order  of  Maule,  J.,  therein  mentioned, 
should  not  be  discharged,  on  the  ground  that  the  second 
plea  thereby  allowed  to  be  pleaded  was  not  an  issuable 
plea,  but  frivolous  and  manifestly  intended  to  provoke  a 
demurrer. — ^To  shew  that  the  plea  in  question  was  not  an 
issuable  one,  he  referred  to  the  rule  laid  down  by  this 
court  in  the  late  case  of  Staples  v.  Holdsworth,  5  Scott, 
485,  4  New  Cases,  144:  and,  to  shew  that  it  tended  to 
an  immaterial  issue,  he  cited  1  Williams  on  Executors, 
2nd  edit.  192,  Comyns's  Digest,  Administrator^  (B.  3.),  and 
Gibson's  Codex,  472. 

Merewether,  Serjeant,  and  F,  V.  Lee,  now  shewed  cause. 
— ^The  second  plea  is  clearly  issuable  within  the  meaning 
of  that  term  in  a  judge's  order  (23):  it  denies  the  right  of 
the  plaintiff  to  maintain  an  action  in  this  country.  The 
debt  in  question  being  bona  notabilia  here  (the  debtor 
residing  here,  and,  for  anything  that  appears,  the  deed 
being  here,  at  the  time  of  the  death  of  the  intestate),  an 
Irish  administration  gives  no  title;  if  it  did,  two  different 
parties  might  be  suing  at  the  same  time  for  the  same  de- 
mand. In  Comyns's  Digest,  Administrator,  (B.  3.),  it  is 
said:  ''  If  a  man  die  intestate,  having  bona  notabilia  in  the 
several  provinces,  administration  shall  be  granted  by  each 
archbishop  for  the  goods  in  his  province.  If  he  has  bona 
notabilia  in  Ireland,  and  also  in  England,  it  shall  be 
granted  by  the  Archbishop  of  Dublin  for  the  goods  in 

(23)  See  Staples  v.  Holdsworth,  ham,  4  New  Cases,?  1 4, 6  Scott,  603, 
4  New  Cases,  144,  5  Scott,  432,  6  Dowl.  746 ;  Willis  v.  AUen,  7 
6  Dowl.  196;  Wettenhall  v.  Gra-      Scott,  474,  5  New  Cases,  465. 
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Irdaod^  and  by  the  Archbishop  of  Canterbiuy  for  the  1840. 
goods  in  his  province/^  So,  in  Daniel  v.  Luker,  Dyer,  305. 
a.,  it  was  held,  that,  if  an  intestate  leave  bona  notabilia 
in  England  and  in  Ireland,  there  shall  be  several  adminis- 
trations by  the  ordinary  in  each  country  for  all  within  his 
province.  The  plea  is  framed  in  accordance  with  the  plea 
in  Stokes  v.  Bate,  5  B.  &  C.  491,  8  D.  &  R.  247.  And  the 
defence  is  one  that  could  not  be  given  in  evidence  under 
non  est  factum — 2  Starkie  on  Evidence,  547;  1  Williams 
on  Executors,  2nd  edit.,  196,  197.  This  is  probably  the 
£rst  attempt  of  a  person  claiming  under  an  Irish  grant  of 
administration  to  sue  in  our  courts. 

Stephen,  Serjeant,  BnAHurlstone,  in  support  of  the  rule. — 
An  issuable  plea  is  a  plea  in  chief  to  the  merits  {Berry 
V.  Anderson,  7  T.  R.  530),  upon  which  the  plaintiff  may 
take  issue  and  go  to  trial — Foster  v.  Snow,  2  Burr.  781, 
2  Lord  Ken.  483.  The  plea  here  pleaded  is  not  only  not 
an  issuable  plea,  but  it  is  clearly  frivolous,  and  evidently  in- 
tended to  invite  a  demurrer :  it  contains  in  effect  two  alle- 
gations--one,  that  Driscoll  was  before  and  at  the  time  of 
his  death  an  inhabitant  of  and  commorant  within  the  city 
of  Dublin — ^the  other,  that  he  had  at  the  time  of  his  death 
bona  notabilia  in  the  diocese  of  the  Bishop  of  London ; 
neither  of  which  allegations  at  all  touches  the  merits  of 
this  action.  The  citation  from  Comyns^s  Digest  disposes 
of  the  case :  for,  it  shews,  that,  where  a  man  dies  leaving 
bona  notabilia  both  in  Ireland  and  in  this  country,  admi- 
nistration shall  be  granted  by  the  Archbishop  of  Dublin 
for  the  goods  in  Ireland,  and  by  the  Archbishop  of  Can- 
terbuiy  for  the  goods  in  his  province.  In  Shaw  v. 
Siouffhton,  2  Lev.  86,  3  Keb.  163,  "  it  was  said  by  Hale, 
and  not  denied,  that,  if  a  man  die  leaving  goods  in  the 
several  provinces  of  York  and  Canterbury,  several  admi- 
nistrations must  be  committed.  And  so  it  is  of  goods  in 
England  and  Ireland"     The  Archbishop  of  Canterbury 
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1340.        could  not  grant  administration  in  respect  of  an  Irish  debt: 
HuTHWAiTE    ^^^®  ^^^  *^®  Irish  administrator  could  sue  for  it;   all 
V.  specialties  are  bona  notabilia  in  the  place  where  they  are 

at  the  time  of  the  death — Daniel  v.  Luker,  Dyer,  305.  a. 
A  party  setting  up  a  claim  to  this  annuity  under  a  Canter- 
bury administration,  would  be  met  by  a  plea  that  the  debt 
was  bonum  notabile  in  Ireland,  and  did  not  pass  by  the 
Canterbury  grant.  Is  it  to  be  said  that  Westminster-Hall 
is  not  open  to  a  plaintiff  suing  for  the  recovery  of  a  York 
debt  under  letters  of  administration  granted  by  the  Arch* 
bishop  of  York?  In  Jauricy  v.  Sealey,  1  Vem.  397,  the  plain- 
tiff, as  administrator  to  J.  S.  who  died  at  Naples,  brought 
his  bill  to  have  a  discovery  of  the  intestate's  personal  estate. 
The  defendant  pleaded  that  the  supposed  intestate  had 
made  a  nuncupative  will  in  the  presence  of  nine  or  more 
credible  witnesses,  and  thereby  made  the  defendant  exe- 
cutor, and  that  he  (the  defendant)  had  proved  the  will  ac- 
cording to  the  custom  of  the  country  where  the  testator 
died;  and  denied  .that  he  left  any  estate  but  what  was  at 
Naples.  The  court  allowed  the  plea,  and  said,  "the  tes- 
tator having  left  no  estate  in  England,  it  was  not  neces- 
sary that  the  will  should  be  proved  here;  no  more  than  if 
a  man  died  and  left  an  estate  in  Scotland.^'  It  was  not 
necessary  for  the  plaintiff  to  allege  in  his  declaf  ation  that 
the  deed  sued  on  was  at  the  time  of  the  intestate's  death 
in  Ireland:  the  contrary  not  appearing,  that  must  be 
assumed. 

TiNDAL,  C.  J. — Upon  the  authorities  to  be  found  in 
Comyns's  Digest,  Administrator,  (B.  8.),  I  am  of  opinion 
that  the  second  plea  that  has  been  pleaded  in  this  case  is 
not  an  issuable  plea:  it  does  not  go  to  the  merits  of  the 
action.  The  law  laid  down  in  Comyns  is,  that,  if  a  man 
has  bona  notabilia  in  Ireland  and  also  in  England,  admi- 
nistration shall  be  granted  by  the  Archbishop  of  Dublin 
for  the  goods  in  Ireland,  and  by  the  Archbishop  of  Can- 
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terbnry  for  the  goods  in  his  province.  Here  the  plaintiff  1840. 
snes  under  the  authority  of  letters  of  administration 
granted  to  him  by  the  Archbishop  of  Dublin  for  the 
special  purpose  of  executing  the  trusts  of  the  indenture 
declared  on.  We  can  presume  nothing  to  have  been  done 
illegally  unless  shewn  to  have  been  so  by  plea.  To 
make  it  appear  that  the  letters  of  administration  under 
"which  the  plaintiff  claims  were  improperly  granted^  the 
defendant  should  have  averred  in  his  plea  that  the  inden- 
ture containing  the  covenant  upon  which  he  is  charged 
was  at  the  time  of  Driscoll's  death  within  the  province  of 
Canterbuiy.  That^  however^  is  not  alleged:  all  that  the 
plea  states^  is^  that  Driscoll  was  before  and  at  the  time  of 
his  death  an  inhabitant  of  and  commorant  within  the  city 
of  Dublin,  and  that  he  possessed  at  the  time  of  his  death 
bona  notabilia  in  the  diocese  of  London.  We  cannot, 
therefore,  assume  that  this  deed  was  bonum  notabile  in 
London:  and,  though  the  plea  is  one  upon  which  the 
plaintiff  might  if  he  pleased  have  taken  issue,  it  seems  to 
me  one  that  is  rather  calculated  to  invite  a  demurrer. 

As,  however,  it  is  suggested  that  the  deed  might  have 
been  in  London  at  the  time  of  Driscoll's  decease,  I  am  in- 
clined to  allow  the  defendant  to  amend  his  plea  by  intro- 
ducing an  allegation  to  that  effect,  upon  payment  of 
coats. 

Hvrlitone  submitted  that  the  plea  would  still  be  objec- 
tionable, it  being  clearly  a  plea  in  abatement — Yeomans  v. 
Bradshaw,  Carthew,  373;  and  therefore  one  that  it  was  not 
competent  to  the  defendant  (he  being  under  terms)  to  put 
upon  the  record — Kilivick  v.  Maidman,  1  Burr.  59. 

MerewetheTy  Serjeant. — Yeomans  v.  Bradshaw  oniy  shews 
that  it  may  be  a  plea  in  abatement.  In  Lysons  v.  Bar- 
row,  2  Scott,  721,  8  New  Cases,  486,  it  was  a  plea  in  bar. 

e2 
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1840.  Per  Curiam. — ^Let  the  truth  of  the  suggested  amehd- 

j^JJ^^^^g    ment  be  verified  by  affidavit  within  a  week,  upon  the  terms 
t'*  mentioned,  otherwise  the  plea  will  be  struck  out. 

Phaire. 

Rule  accordingly. 


Wednesday,  THORNTON  V,  Jbntns,  Clerk,  and  Others. 

j1prU29th.      m 

The  defendants,   J.  HIS  was  an  actiou  of  assumpsit. 

of^hf  Bedford*^      The  first  count  of  the  declaration  stated,  that,  before 

Level  Corpora-  the  making  of  the  promise  of  the  defendants  thereinafter 

tion,  made  an  «  * 

order,  that  a  mentioned,  to  wit,  on  the  12th  November,  1834,  the  de- 
be  entered  Into  feudauts,  after  due  and  mature  consideration,  considering 
doifwiSi'the  *'  ^*  absolutely  necessary  for  the  security  of  the  country  that 
plaintiff  for  the  coffcr-dams  should  be  forthwith  struck  round  the  three 

striking  of  cer-  «i./.i 

tain  coffer-dams  old  cycs  of  Denver  Slmce,  for  the  purpose  of  examining 
fi,ooo/.*r  rtiat  ^l^cir  actual  state,  ordered  on  behalf  of  a  certain  corpora- 
bf^^idto^thl*^  tion  called  "  the  Governors,  Bailiffs,  and  Commonalty  of 
piainUff  upon  the  Company  of  Conservators  of  the  Great  Level  of  the 
of  the  contract  Fcns,^'  that  a  Contract  be  entered  into  with  the  plaintifif 
si^nmen^of  ^c"  ^^^  *^®  erection  of  such  coffer-dams  under  the  plaintiff's 
timber,  mate-     Qyp^  proposals  and  the  plan  and  specification  of  one  John 

nals,  and  imple-  r     x-  r  r 

ments  required 

for  striking  the  dams,  to  the  corporation,  as  a  security  for  the  sum  so  advanced,  and  the 
residue  on  the  completion  of  the  work ;  and  that  the  registrar  of  the  corporation  should  pre- 
pare the  necessary  contract  and  assignment,  to  be  executed  by  the  plaintiff.  In  an  action 
against  the  defendants  for  the  non -execution  of  the  contract  by  the  corporation,  the  declaration, 
after  setting  out  the  order,  alleged,  that,  **  the  said  order  being  so  made,  in  consideration  of 
the  premises,  and  also  in  consideration  that  the  plaintiff  had  then  promised  the  defendants  to 
observe  and  perform  all  things  in  the  said  order  contained  on  his  part  and  behalf  to  be  observed 
and  performed,  the  defendants  then  promised  the  plaintiff  that  all  things  should  be  observed  and 
performed  which  in  the  said  order  were  contained  on  the  part  and  behalf  of  the  said  corporation 
and  of  them  the  defendants  to  be  observed  and  performed;"  and  assigned  for  breaches — first, 
non-payment  of  the  3,000/. — secondly,  that  the  defendants  had  not  caused  the  contract  to  be 
prepared  by  the  registrar  or  executed  by  the  corporation — thirdly,  that  the  defendants  and  the 
corporation  prevented  the  plaintiff  from  completing  the  coffer-dams: — Held,  that  the  first  and 
third  breaches  were  not  well  assigned,  the  contract  upon  which  the  plaintiff's  right  would  arise 
never  having  been  entered  into.     But, 

Held,  that  the  plaintiff  was  entitled  to  maintain  the  action  in  respect  of  the  second  breach, 
the  defendants  having  bound  themselves,  upon  a  sufficient  consideration,  that  the  corporation 
should  enter  into  the  contract — dissentiente,  Erskine,  J.,  who  thought  the  consideration  insuf- 
ficient. 

Held,  also,  that  it  was  not  a  condition  precedent  to  his  right  to  sue,  that  the  plaintiff  should 
prepare  and  tender  a  contract  for  acceptance  by  the  corporation — the  contract  t>eing  by  the 
terms  of  the  order  to  be  prepared  by  their  registrar;  nor  that  he  should  have  execut^  an  as- 
signment of  the  timber  and  materials. 
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Dywm,  at  the  sum  of  5,000/.^  and  tliat  the  sum  of  8^000/.,         1840. 
part  thereof,  should  be  paid  to  the  plaintiff  upon  the  exe-     Thornton 
cation  of  the  said  contract  and  upon  an  assignment  of  the  ^' 

Jenynb 

timber,  materials,  and  implements  required  for  striking 
smch  dams,  to  the  said  corporation,  as  a  security  for  the  sum 
BO  adyanced,  and  that  the  remainder  of  the  contract  money 
should  be  paid  as  soon  as  the  engineer  of  the  said  corpor- 
ation, with  the  concurrence  of  a  certain  committee  of  three 
of  them,  should  certify  the  work  to  be  properly  and  se- 
curely completed;  that,  although  the  said  contract  in- 
cluded the  chaise  of  erecting  a  temporary  bridge,  yet,  as 
the  same  might  not  be  eventually  necessary  if  the  said 
coTporation  were  not  required  to  re-erect  all  or  part  of 
tlie  old  eyes,  in  such  event  a  sum  should  be  deducted 
from  the  said  contract  money  equal  to  the  costs  of  erect- 
ing such  bridge  and  the  use  of  the  materials,  such  sum 
to  be  settled  by  the  plaintiff  and  the  engineer  of  the  said 
corporation  for  the  time  being;  and,  in  the  event  of  the 
plaintiff  and  the  said  engineer  disagreeing,  then  by  two 
persons  to  be  mutually  chosen  by  the  plaintiff  and  such 
engineer,  with  power  for  such  two  persons  to  appoint  an 
nmpire;  and  the  contract  to  contain  a  proviso  that  the 
materials  required  for  such  bridge  should  not  be  removed 
until  it  should  be  ascertained  by  the  examination  of  the 
three  old  eyes  whether  such  teniporary  bridge  would  be 
required  or  not ;  that,  as  soon  as  the  proposed  dam  should 
be  completed,  and  the  examination  taken  place,  the  said 
corporation  should  have  the  option  of  purchasing  the  ma- 
terials of  which  the  dam  was  composed,  and  such  imple- 
ments and  working  tools  as  might  be  required  belonging 
to  the  plaintiff,  at  a  fair  valuation,  to  be  made  in  the  same 
-way  as  the  value  of  the  temporary  bridge  was  directed  to 
he  ascertained ;  and  thai  the  registrar  of  the  said  corporation 
dwM  prepare  the  necessary  contract  and  assignment,  to  be 
executed  by  the  plaintiff :  That,  the  said  order  being  so  made, 
in  consideration  of  the  premises,  and  also  in  consideration 
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1840.  that  the  plaintiff  had  then  promised  the  defendants  to  ob- 
serve and  perform  all  things  in  the  said  order  contained 
on  his  part  and  behalf  to  be  observed  and  performed^  the 
defendants  then  promised  the  plaintiff  that  all  things 
should  be  observed  and  performed  which  in  the  said  order 
were  contained  on  the  part  and  behalf  of  the  said  corpora* 
turn  and  of  them  the  defendants  to  be  observed  and  per- 
formed :  And  the  plaintiff  said^  that^  from  the  time  of  the 
making  of  the  said  order  and  promise  of  the  defendants^  he 
the  plaintiff  had  well  and  truly  observed  and  performed  all 
things  in  the  said  order  on  his  part  and  behalf  to  be  ob- 
served and  performed :  And  the  plaintiff  averred  that  he, 
the  plaintiff,  confiding  in  the  said  promise  of  the  defend- 
ants, afterwards,  to  wit,  on  the  day  and  year  first  afore- 
said, in  pursuance  of  the  said  order,  did  proceed  in  the 
erection  of  the  said  coffer-dams  under  his  aforesaid  propo- 
sals and  the  said  plan  and  specification  of  the  said  John 
Dyson,  and  did,  in  pursuance  and  for  the  execution  of 
the  said  order,  expend  by  himself  and  his  servants  his 
work  and  labour,  and  did  expend  divers  materials  in  and 
about  the  same ;  and  he  the  plaintiff  did  then,  in  further 
pursuance  and  for  the  execution  of  the  said  order,  provide 
divers  large  quantities  of  timber,  materials  and  implements 
required  for  striking  such  dams  as  aforesaid,  of  great 
value,  to  wit,  of  the  value  of  5,000/. :  And,  although  the 
plaintiff  had  always  been  ready  and  willing  to  execute  an 
assignment  to  the  said  corporation  of  the  said  timber, 
materials,  and  implements  required  for  striking  such  dams 
and  temporal^  bridge  as  aforesaid,  and  to  execute  a  writ- 
ten contract  for  the  completion  of  the  said  works,  and  to 
accept  from  the  defendants  or  the  said  corporation  such 
contract,  according  to  the  terms  of  the  said  order — 
whereof  the  defendants  and  the  said  corporation  always 
from  the  time  of  making  the  said  promise  had  notice; 
First  breach—  Yet  the  defendants,  or  any  of  them,  had  not,  nor  had  the 
th "3^000/!°^^  said  corporation,  although  often  requested  so  to  do,  paid 


Jentns. 
Second  breach 
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to  the  plaintiff  the  said  sum  of  3^000/.^  or  any  part  thereof, 
but  the  said  sum  remained  and  was  due  and  wholly  un- 
paid to  the  plaintiff:  And  for  assigning  a  further  breach 
of  the  said  promise  of  the  defendants,  the  plaintiff  said, 
that,  although  he  had  been  ready  and  willing  to  observe  —that  the  de^ 

,  ^  ,  .,         ,  ,  .  ,.,        «.         fenclantshad 

and  perform  the  said  order  and  complete  the  said  coffer-  not  caused  the 
dams  in  manner  therein  mentioned,  and  was  always  ready  ^"p^ed!^  *** 
and  willing  to  execute  such  contract  and  assignment  to 
the  said  corporation  aa  in  the  said  order  was  mentioned, 
when  the  same  should  be  prepared  by  the  registrar  of  the 
said  corporation  as  aforesaid;  yet,  although  often  requested 
80  to  do,  and  although  a  reasonable  time  for  that  purpose 
had  long  elapsed,  the  defendants  had  not,  nor  had  any 
or  either  of  them,  caused  or  procured  such  contract  to  be 
prepared  by  the  said  registrar  or  executed  by  the  said  cor- 
poration, but  as  well  the  defendants  as  the  said  corpor- 
ation had  ^holly  neglected  and  refused  to  allow  such  con- 
tract to  be  prepared,  or  to  execute  the  same :  And  for  a  Third  breach-*- 
ftorther  breach  of  the  said  promise  of  the  defendants  the  anu  a^lTd'^fhr'^^ 
plaintiff  said,  that,  although  he  the  plaintiff  had  always  corporation  did 
been  ready  and  willing  to  complete  the  said  coffer-dams  plaintiff  to  do 
according  to  the  tenor  and  effect,  true  intent  and  meaning 
of  the  said  order,  yet  neither  the  defendants  nor  the  said 
corporation  did  or  would  suffer  or  permit  the  plaintiff 
to  erect  the  said  coffer-dams  according  to  the  said  order, 
or  to  cause  the  said  order  to  be  thereby  executed,  but 
the  plaintiff  afterwards,  to  wit,  on  the  2nd  March,  1835, 
was  by  the  defendants  and  the  said  corporation,  against 
the  will  of  the  plaintiff,  discharged  and  prevented  from 
erecting  and  completing  the  said  coffer-dams,  whereby  the 
plaintiff  had  lost  and  been  deprived  of  all  the  benefit  and 
advantage  which  by  him  would  have  been  derived  from 
the  completion  of  the  erection  of  the  said  coffer-dams,  and 
also  thereby  he  the  plaintiff  had  lost  divers  large  sums  of 
money,  to  wit,  the  sum  of  5,200/.,  in  the  sale  of  the  said 
timber^  materials,  and  implements  provided  by  him  as 
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1840. 


Third  plea — ^to 
the  first  breach. 


aforesaid^  and  had  also  been  prevented  from  entering  into 
other  contracts  which  he  might  and  would  have  entered 
into^  and  the  profits  and  advantages  he  might  and  would 
have  derived  therefrom  (24). 

The  defendants  pleaded — ^thirdly,  to  the  first  breach  of 
promise  in  the  first  count  of  the  declaration  alleged^  that 
the  plaintiff  had  not  well  and  truly  observed  and  per- 
formed all  things  in  the  said  order  contained  on  his  part 
and  behalf  to  be  observed  and  performed^  in  manner  and 
form  as  in  the  said  first  count  alleged^  but^  on  the  con- 


(24)  Defendants'  points.  Objec- 
tions to  the  declaration — That  there 
was  no  sufficient  consideration  al- 
leged for  the  defendants*  promise. 

As  to  the  first  breach— That  the 
plaintiff's  readiness  to  execute  the 
contract  and  assignment  could  not 
entitle  the  plaintiff  to  receive  the 
3,000/.,  or  any  part  thereof;  that 
the  defendants  never  bound  them- 
selves that  the  3,000/.  should  be 
paid,  but  merely  that  the  contract 
should  be  entered  into;  that  the 
declaration,  so  far  as  the  first 
breach  was  concerned,  was  insuffi- 
cient, for  not  stating  that  the  con- 
tract had  been  prepared,  or  that  a 
reasonable  time  had  elapsed  for 
preparing  the  contract  and  assign- 
ment, for  not  stating  that  the  cor- 
poration had  executed  or  were  wil- 
ling to  execute  the  contract,  for 
not  stating  that  the  plaintiff  had 
provided  all  the  requisite  materials, 
or  that  the  said  John  Dyson  had 
prepared  the  plan  and  specification 
of  the  works,  or  that  a  reason- 
able time  had  elapsed  from  his  so 
doing. 

As  to  the  second  breach — That 
the  count  was  bad  for  not  stating 
that  the  plaintiff  had  prepared  or 


tendered  a  contract  for  execution, 
or  any  sufficient  excuse  for  not 
doing  so;  that  the  defendants  did 
not  bind  themselves  that  the  con- 
tract to  be  executed  by  the  defen- 
dants or  the  corporation  should  be 
prepared  by  the  registrar,  or  by 
the  corporation,  or  by  themselves 
the  defendants ;  that  it  was  as  much 
the  duty  of  the  plaintiff  as  it  was 
that  of  the  corporation  or  of  the 
defendants  to  cause  the  registrar  to 
prepare  the  contract,  if  he  wished 
to  insist  on  the  execution  of  it; 
that  the  second  breach  was  bad  for 
not  alleging  that  the  plaintiff  bad 
provided  all  the  requisite  materials, 
timber,  and  implements,  for  strik- 
ing the  dams,  or  given  notice  to  the 
defendants  of  what  they  consisted, 
to  enable  them  to  prepare  the  ne- 
cessary assignment  thereof,  and  also 
for  not  stating  that  a  reasonable 
time  had  elapsed  for  preparing  the 
assignment 

As  to  the  third  breach — ^That  the 
defendants  did  not  bind  themselves 
that  the  corporation  would  perform 
or  fulfil  the  contract  mentioned  in 
the  order,  but  merely  that  they 
sbould  enter  into  the  contract 
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traiy  thereof,  tlie  defendants  said  that  the  plaintiff  had  1840. 
not  entered  into  or  executed  any  such  contract  as  in  the 
said  order  mentioned^  or  assigned  to  the  said  corporation 
the  timber^  materials^  and  implements  required  for  strik- 
ing the  said  dams  in  the  said  order  mentioned — condud- 
ing  to  the  country. 

To  this  plea  the  plaintiff  demurred  specially^  assigning  Demurrer  to 
for  causes — ^that^  inasmuch  as  the  contract  and  assignment 
were  to  be  prepared,  not  by  the  plaintiff,  but  by  the  regis- 
trar of  the  corporation,  the  entering  into  such  contract 
and  executing  such  assignment  were  not  conditions  prece- 
dent to  the  payment  of  the  3,000/. — -that  the  plea  stated 
and  relied  on  matter  not  alleged  in  the  declaration, 
and  ought  to  have  concluded  with  a  verification — ^that  the 
plea  was  double,  inasmuch  as  it  not  only  denied  that  the 
plaintiff  had  not  entered  into  or  executed  such  contract  as 
in  the  order  mentioned,  or  assigned  the  said  timber,  ma- 
terials^ and  other  implements,  but  also  that  the  plaintiff 
had  not  observed  and  performed  all  things  in  the  order 
contained  on  his  part  and  behalf  to  be  observed  and  per- 
formed— that  the  observance  and  performance  by  the  plain- 
tiff of  all  things  in  the  said  order  contained  on  Ids  part 
and  behalf  to  be  observed  and  performed,  was  not  a  con- 
dition precedent  to  the  payment  of  the  3,000/. — and  that 
the  said  third  plea  was  in  other  respects  informal  and  in- 
sufficient (25). 

Fourth  plea,  to  the  first  and  second  breaches — ^that  the  Fourth  plea,  to 
plaintiff  did  not  at  the  request  of  the  defendants  provide,  cond  brwlchcr" 
nor  was  he  possessed  of  or  entitled  to,  the  timber,  materials, 
and  implements  required  for  striking  the  said  dams  in  the 

(25)  Plaintiff's  points— That,  as  declaration,  without  actual  ezecu- 

hf  the  order  the  contract  and  as-  tion  thereof;  and  that  the  third  plea 

aignment  were  to  be  prepared  by  the  was  double,  and  wrongly  concluded, 

registrar  of  tbe  corporation,  it  was  as  set  out  in  the  special  causes  of 

sufficient  if  the  plaintiff  was  ready  demurrer, 
toezecute  the  same,  asalleged  in  the 


Thornton 
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1840.        said  order  mentioned^  at  any  time  before  the  commence- 
ment of  the  suit — ^verification. 

The  plaintiflf  replied  to  the  fourth  plea,  so  far  as  it  re- 
Repiicaiion  to  ^^^^  ^^  ^^^  fii*8t  breach — ^that,  after  the  plaintiflf  had  pro- 
the  fourth  plea,  ceodcd  in  the  erection  of  the  said  coffer-dams,  and  expended 

as  to  the  first  . 

breach.  his  work  and  labour  and  materials^  and  after  he  had  pro- 

vided the  quantities  of  timber^  materials^  and  implements 
required  for  striking  the  said  dams^  in  manner  as  in  the 
first  count  was  alleged^  and  whilst  he  was  proceeding  to 
provide  the  residue  of  the  timber^  materials^  and  implements 
required  for  striking  the  said  dams^  and  also  before  a  rea- 
sonable time  for  that  purpose  had  elapsed^  and  before  the 
plaintiff  had  made  any  default  in  the  premises^  to  wit^  on 
the  Ist  December^  1834,  as  well  the  defendants  as  the  said 
corporation  refused  to  allow  the  said  contract  in  the  said 
order  mentioned  to  be  prepared  and  to  execute  the  same ; 
and  the  defendants  and  the  said  corporation  then,  against 
the  will  and  without  the  consent  of  the  plaintiff,  refused  to 
allow  the  said  striking  of  the  said  coffer-dams  to  be  further 
proceeded  with,  and  discharged  the  plaintiff  from  providing 
any  further  timber,  materials,  and  implements  required  for 
striking  the  said  dams  than  the  quantities  of  timber,  mate- 
rials, and  implements  in  the  declaration  mentioned  to  have 
been  provided  by  the  plaintiff  for  striking  the  said  dams, 
and  wholly  dispensed  with  any  assignment  of  the  timber, 
materials,  and  implements,  or  any  part  thereof,  required  for 
striking  the  said  dams — ^verification. 

Demurrer  To  this  replication  the  defendants  demurred  specially, 

assigning  for  causes — that  the  allegations  contained  therein 
were  at  variance  with  and  a  departure  in  pleading  from  the 
allegations  in  the  declaration,  so  far  as  it  related  to  the  first 
breach  of  promise  in  the  first  count  alleged,  inasmuch  as 
that  part  of  the  declaration  alleged  that  the  plaintiff  was 
always  ready  and  wiUing  to  execute  an  assignment  to  the 
said  corporation  of  the  said  timber,  materials,  and  imple- 
ments required  for  striking  such  dams  and  temporary 


thereto. 


Jenyns. 
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bridge  as  therein  mentioned;  whereas  the  replication  ad-  1840. 
mitted  that  the  plaintiff  did  not  provide,  and  that  he  waa  thohnton 
not  poasesaed  of  or  entitled  to,  the  timber,  materials,  and 
implements  required  for  striking  the  said  dams,  and  at- 
tempted to  shew  an  excuse  for  his  not  providing  or  being 
possessed  of  or  entitled  to  them,  and  stated  that  the  defend- 
ants discharged  the  plaintiff  from  providing  any  further 
timber,  materials,  and  implements  required  for  striking  the 
said  dams  than  the  said  quantities  of  timber,  materials, 
and  implements  in  the  declaration  mentioned  to  have  been 
provided  by  the  plaintiff  for  striking  the  said  dams — and 
that  it  was  not  stated  or  alleged  in  or  by  the  repUcation 
that  the  said  dischai^e  and  dispensation  in  that  repUca- 
tion mentioned  were  in  writing — and  that  the  said  repli- 
cation was  in  other  respects  informal  and  insufficient. 

Joinder  (26) .  Joinder. 

The  filth  plea — ^to  the  second  breach,  so  far  as  it  related  F>ft^  plea— to 

part  of  the  se- 

to  the  defendants  not  having  caused  or  procured  such  con-  cond  breach. 
tract  to  be  prepared  by  the  regbtrar,  and  to  the  defendants 
and  the  corporation  neglecting  and  refusing  to  allow  such 
contract  to  be  prepared — stated  that  the  defendants  had 
not,  nor  had  any  or  either  of  them,  nor  had  the  said  cor- 
poration, at  any  time  before  the  commencement  of  the 
suit,  any  notice  that  the  plaintiff  was  possessed  of  or  enti- 
tled to  all  the  timber,  materials,  and  implements  required 

(26)  Defendants'     points. — Be-  said  replication  to  the  fourth  plea, 

ndetthe  special  causes  of  demurrer  was  not  stated  or  alleged  to  have 

pointed  out — ^That,   notwitlistand-  been  under  the  seal  of  the  corpor- 

ing  the  matters  alleged  in  the  re-  ation. 

plication  to  the  fourth  plea,  so  far  Plaintiff's  points — That  the  re- 
as  it  related  to  the  first  breach,  tbe  plication  was  no  departure ;  and 
pluntiff  was  not  entiUed  to  receive  that  the  plaintiff  was  entitled  to  the 
the  Z^OOOLf  or  any  part  thereof,  be-  3,000^.,  it  appearing  on  the  plead- 
fore  the  execution  of  the  assignment  ings  that  the  plaintiff  had  per- 
ofthe  timber,  materials,  and  imple-  formed  the  contract  on  his  part, 
meats  required  for  striking  the  except  where  such  performance  was 
dims;  and  that  tbe  dispensation  dispensed  with,  which  dispensation 
tot  tbe  ocffporation  alleged  in  tbe  need  not  be  in  writing. 
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1840. 


Replication 
thereto. 


for  striking  the  said  dams  in  the  said  order  mentioned^  and 
of  what  such  timber^  materials,  and  implements  consisted, 
and  of  the  quantity,  quality,  description,  and  value  thereof; 
and  that  the  plaintiff  did  not  at  any  time  before  the  com- 
mencement of  the  suit  make  out  and  deliver  or  offer  to 
deliver  to  the  defendants  or  either  of  them,  or  to- the  said 
corporation,  any  list  or  schedule  containing  an  account  of 
the  quantity,  quality,  description,  and  value  of  the  timber, 
materials,  and  implements  which  the  plaintiff  had  provided, 
and  which  were  required  for  striking  such  dams  and  tem- 
porary bridge  in  the  said  first  count  mentioned,  so  as  to 
enable  the  said  registrar  of  the  said  corporation  to  prepare 
a  necessary,  proper,  and  valid  assignment  thereof,  to  be  ex- 
ecuted by  the  plaintiff — verification. 

The  plaintiff  replied  to  the  fifth  plea — ^that,  after  he  had 
proceeded  in  the  erection  of  the  said  coffer-dams,  and  ex- 
pended his  work  and  labour  and  materials,  and  after  he 
had  provided  the  quantities  of  timber,  materials,  and  im- 
plements required  for  striking  the  said  dams,  in  manner 
as  in  the  first  count  was  alleged,  and  whilst  he  the  plaintiff 
was  proceeding  to  provide  the  residue  of  the  timber,  mate- 
rials, and  implements  required  for  striking  the  said  dams, 
and  also  before  a  reasonable  time  for  that  purpose  had 
elapsed,  and  before  the  plaintiff  had  made  any  default  in 
the  premises,  to  wit,  on  the  said  1st  December,  1884,  as 
well  the  defendants  as  the  said  corporation  refused  to  allow 
the  said  contract  in  the  said  order  mentioned  to  be  pre- 
pared, and  to  execute  the  same,  as  in  the  said  second 
breach  of  promise  was  mentioned;  and  the  defendants  and 
the  said  corporation  then,  against  the  will  and  without  the 
consent  of  the  plaintiff,  reftised  to  allow  the  said  striking 
of  the  said  coffer-dams  to  be  further  proceeded  with,  and 
discharged  the  plaintiff  &om  providing  any  further  timber, 
materials,  and  implements  required  for  striking  the  said 
dams,  than  the  quantities  of  timber,  materials,  and  imple- 
ments in  the  declaration  mentioned  to  have  been  provided 
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by  the  plaintiff  for  striking  the  said  dams^  and  wholly  dis-        1840. 
pensed  with  any  assignment  of  the  timber,  materials,  and     Thornton 
implements^  or  any  part  thereof,  required  for  striking  the  '• 

said  dams — ^verification. 

To  this  replication  the  defendants  demnrred  specially.  Demurrer. 
assigning  for  canses — ^that  the  allegations  therein  contained 
were  at  Tanance  with  and  a  departure  in  pleading  &om  the 
allegations  contained  in  the  declaration,  so  far  as  it  related 
to  the  supposed  causes  of  action  in  the  introductory  part  of 
the  fifth  plea  mentioned,  inasmuch  as  the  plaintiff  had  in 
and  by  the  said  last-mentioned  part  of  his  declaration  stated 
and  alleged  that  he  was  always  ready  and  willing  to  exe- 
cute such  assignment  to  the  said  corporation  as  in  the  said 
order  was  mentioned;  whereas  by  the  said  replication  to 
the  said  fifth  plea  he  confessed  and  admitted  that  he  was 
not  always  or  at  any  time  possessed  of  or.  entitled  to  the 
timber,  materials,  and  implements  required  for  striking  the 
said  dams — ^and  that  it  did  not  appear  that  the  defendants 
by  writing,  or  that  the  corporation  by  any  writing  or  in- 
stroment  under  their  seal,  discharged  the  plaintiff  from 
providing  any  further  timber,  materials,  and  implements 
required  for  striking  the  said  dams  than  the  quantities  of 
timber,  materials,  and  implements  in  the  declaration  men- 
tioned to  have  been  provided  by  the  plaintiff  for  striking 
the  said  dams,  or  dispensed  with  any  assignment  of  the 
timber,  materials,  or  implements,  or  any  part  thereof,  re- 
quired for  striking  the  said  dams;  whereas  such  dis- 
charge and  dispensation  in  the  replication  to  the  fifth  plea 
mentioned  could  not  be  binding  at  law  unless  in  writing. 

Joinder  (27).  Joinder 


(27)  Plaintiff's  points — That  the  tract,  except  where  such,  perform- 

replication  was  not  a  departure;  ance    was  dispensed  with,  which 

and  that  the  plaintiff  was  entitled  dispensation  need  not  he  in  writing. 

to  recover  on  the  second  hreach,  it  For  the  defendants — The  special 

spearing  on  the  pleadings  that  he  causes  of  demurrer  assigned. 
had  pcrfonned  his  part  of  the  con- 


IN  THE  COMMON  FLEAS, 


Sixth  plea— to 
the  second 
breach. 


Demurrer  and 
joinder. 

Seventh  plea — 
to  the  third 
breach. 


1840.  The  sixth  plea — ^tx>  the  second  breach^  so  far  as  it  related 

to  as  well  the  defendants'  as  the  corporation's  refusing  to 
execute  such  contract  as  in  the  said  order  mentioned,  and 
to  the  defendants'  not  causing  or  procuring  such  contract 
to  be  executed  by  the  corporation — ^stated,  that  the  plain- 
tiff did  not  prepare  or  tender  to  the  defendants  or  to  the 
said  corporation  any  contract  for  execution  thereof,  or 
tender  to  the  defendants  any  contract  for  the  purpose  of 
the  defendants  causing  the  same  to  be  executed  by  the  cor- 
poration —verification. 

To  this  plea  the  plaintiff  demurred  generally,  and  the 
defendants  joined  in  demurrer  (28). 

The  seventh  plea — to  the  third  breach — stated  that  the 
plaintiff  was  not  ready  to  complete  the  said  coffer-dams, 
without  first  receiving  from  the  defendants  or  the  said  cor- 
poration the  sum  of  3,000/.,  and  wholly  refused  to  proceed 
with  the  same  until  he  had  received  the  said  sum  of  3,000/. 
— ^verification. 

To  this  plea  the  plaintiff  demurred  specially,  assigning 
for  causes — ^that  it  was  not  the  duty  of  the  plaintiff  to  com- 
plete the  said  coffer-dams  without  first  receiving  the  said 
sum  of  3,000/.,  but  it  was  sufficient  if  he  was  ready  to  com- 
plete or  completed  the  same  after  the  payment  by  the  said 
corporation  of  that  sum — ^that  the  plea  amounted  to  an 
argumentative  denial  of  the  allegation  in  the  declaration 
of  the  plaintiff's  readiness  to  complete  the  coffer-dams — 
that  the  plea  was  wrongly  concluded  with  a  verification — 
that  it  did  not  appear  by  the  plea  but  that  the  refusal  of 
the  plaintiff  to  proceed  with  the  coffer-dams  was  subse- 
quent to  the  breach  of  promise  in  the  first  count  thirdly 
assigned — ^and  that  the  plea  was  in  other  respects  informal. 
Joinder.  Joinder  (29). 


Demurrer 
thereto. 


(28)  Plaintiff'spoints— That,by 
the  order,  the  contract  was  to  be 
prepared  by  the  registrar  of  the 
corporation,  and  consequently  the 
plaintiff  was  not  bound  to  prepare 
or  tender  such  contract. 


(29)  Plaintiff 'spoint*— That,  by 
the  contract,  the  plaintiff, was  not 
bound  to  complete  the  coffer-dams 
without  being  paid  the  3,000/.,  and 
that  the  seventh  plea  was  ai^gumen- 
tative,  wrongly  concluded,  and  un- 
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The  ninth  plea — ^to  the  third  breach — stated,  tfaa^  at         1840. 
the  time  when  the  plaintiff  was  discharged  and  prerented 
from  erecting  and  completing  the  said  coffer-dams,  he  the 
plaintiff  had  not  executed  or  signed  or  entered  into  sneh  ^^ 
contract  as  in  the  said  order  mentioned,  or  execitted  sneh  t^<^i^ 
assignment  as  in  the  said  order  mentioned — rerificatioii. 

The  plaintiff  demurred  generally  to  the  ninth  plea,  and 
the  defendants  joined  in  demnirer  (30). 

F.  Kelfy  {Byles  was  with  him),  for  the  plaintiff.— The  As  tm 
declaration  states  that  the  defendants  made  an  order  that 
a  certain  contract  should  be  entered  into  by  the  Bedfirad 
Level  Corporation  with  the  plaintiff  for  the  perfomiance 
of  certain  works,  such  contract  to  be  prepared  by  the  re- 
gistrar of  the  corporation :  it  then  proceeds  to  set  out  the 
defendants'  promise  as  follows : — **  the  said  order  being  so 
made,  in  consideration  of  the  prenuses,  and  also  in  cooai- 
deration  that  the  plaintiff  had  then  promised  the  defimd- 
ants  to  observe  and  perform  all  things  in  the  said  order 
contained  on  his  part  and  behalf  to  be  observed  and  per- 
formed, the  defendants  then  promised  the  plaintiff  that  all 
things  shotdd  be  observed  and  performed  which  in  the  said 
order  were  contained  on  the  part  and  behalf  of  the  said 
corporation,  and  of  them  the  defendants  to  be  observed 
and  performed :"  and  the  breach  assigned  is,  that,  although 
a  reasonable  time  for  that  purpose  had  elapsed,  the  de- 
fendants and  the  corporation  had  neglected  and  refused  to 
allow  the  contract  to  be  prepared  or  to  execute  the  same. 
The  questions  intended  to  be  raised  on  the  part  of  the  de- 
fendants on  this  part  of  the  case  are  three — ^first,  whether 

nncertain,  as  in  the  demurrer  spe-  prepared  by  the  registrar  of  the  cor- 

dallj  assigiied.  poration,  the  non-execution  of  such 

(30)  Plaintiff's  points — ^That,  as  contract  and  asngnment  afiorded  no 

the  contract  was  partly  performed  answer  to  the  discharge  of  the  pUun- 

by  the  plaintifl^  and  he  was  ready  tiff  from  completing  the  order,  as 

to  complete  the  same,  and  as  the  complained  of  in  the  third  breach, 
contract  and  assignment  were  to  be 
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1.  Defendants 
personally  lia- 
ble. 


2.  Tender  of  a 
contract  not  a 
condition  pre- 
cedent to  the 
plaintiff's  right 
to  sue. 


8.  As  to  reason- 
able time. 


or  not  they  are  personally  liable  by  reason  of  the  failure  of 
the  corporation  to  enter  into  and  execute  the  contract — 
secondly,  whether  or  not  the  preparation  by  the  plaintiff 
of  a  contract  and  its  tender  to  the  defendants  or  the  cor- 
poration for  execution,  were  conditions  precedent  to  their 
right  to  sue — ^thirdly,  whether  or  not  a  reasonable  time 
had  elapsed,  regard  being  had  to  the  stipulation  in  the 
order  as  to  the  assignment  by  the  plaintiff  of  the  materials 
to  be  used  in  striking  the  dams. 

1.  It  does  not  distinctly  appear  £rom  the  order  as  set 
out  in  the  declaration,  whether  the  contract  was  to  be  en- 
tered into  by  the  defendants  or  by  the  corporation :  but, 
in  either  case,  the  consideration  for  the  defendants'  pro- 
mise is  a  good  consideration.  One  may,  upon  a  sufficient 
consideration,  promise  that  a  third  person  shall  do  a  cer- 
tain act ;  as,  for  instance,  an  agent  may  contract  that  his 
principal  will  grant  a  lease  on  a  given  day.  [Tlndaly  C.  J. 
— ^This  is  like  the  case  of  an  individual  member  of  a  com- 
pany covenanting  that  the  stock  of  the  company  shall  be 
liable  for  a  given  engagement.] 

2.  The  tender  of  a  contract  by  the  plaintiff  cannot  be  a 
condition  precedent;  for,  the  corporation  would  not  be 
bound  to  execute  any  contract  prepared  by  the  plain- 
tiff; the  engagement  of  the  defendants  was,  that  the  cor- 
poration should  execute  a  contract  to  be  prepared  by  their 
own  officer. 

3.  The  declaration  alleges  that  a  reasonable  time  for  the 
preparation  and  execution  of  the  contract  had  elapsed, 
and  that  allegation  is  not  denied.  The  plaintiff  was  not 
bound  to  do  any  act  until  the  contract  was  duly  prepared 
and  executed. 


1.  Defendants         Peococky  coutra. — 1.  The  defendants  have  not  by  the  or- 
iiabie!"°°    ^     ^^^  ^^^  ®^*  ^^  *^®  declaration  rendered  themselves  per- 
sonally responsible  for  the  alleged  default  of  the  copora- 
tion :  they  were  acting  merely  as  agents.    In  Hall  v.  Agh' 
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kunt,  1 C.  &  M.  714, 3  Tyr.  420,  the  undertaking  was  ekariy        1840. 
personal ;  and,  as  Lord  Lyndhnrst  observes, ''  there  is  no 
inconsistency  in  one  man  undertaking  to  bear  expenses  on 
behalf  of  another/'  Where  one  acts  as  agent  for  another  in 
buying  goods^  or  the  like,  the  law  will  not  imply  a  promise 
by  the  agent  to  pay.    And  if  it  be  contended  here  that  the 
declaration  alleges  an  express  promise  on  the  part  of  these 
defendants  that  the  corporation  shonld  enter  into  the  con- 
tract, it  must  appear  that  there  is  a  sufficient  consideration 
for  that  promise,  either  moving  to  the  defendants  or  from 
the  plaintiff.   [Tmdal,  C.  J. — Is  not  the  plaintiff's  agreeing 
to  perform  the  order  a  sufficient  consideration  for  the  de* 
fendants'  promise  ?]  Undoubtedly  it  would  be,  if  the  agree- 
ment were  mutual :  but  the  plaintiff's  pronuse  cannot  be  a 
good  consideration  for  that  of  the  defendants  unless  the  pro- 
mises were  simultaneously  made.     In  Nichols  r,  Rainbred, 
Hob.  8d,  "  Nichols  brought  an  assumpsit  against  Bainbred, 
declaring^  that,  in  consideration  that  Nichols  promised  to 
deliver  the  defendant  to  his  own  use  a  cow,  the  defendant 
promised  to  deliver  him  50s.:  adjudged  for  the  plaintiff  in 
both  courts,  that  the  plaintiff  need  not  to  aver  the  deli- 
very of  the  cow,  because  it  is  promise  for  promise.     Note, 
here  the  promises  must  be  at  one  instant,  for  else  they  will 
be  both  nuda  pacta."    And  see  Brown  v.  Crump,  1  Marsh, 
567,  6  Taunt.  300.      In  Hopkins  v.  Loffon,  5  M.  &  Wekby, 
241,  it  was  held  that  an  executed  consideration,  whereon  the 
law  implies  a  promise  to  pay  on  request  (as,  upon  an  ac- 
count stated),  is  not  sufficient  to  support  a  promise  to  pay 
at  a  future  day.     Maule,  B.,  there  says:  ''An  executed 
consideration  is  no  consideration  for  any  other  promise 
than  that  which  the  law  would  imply;  if  it  were,  there 
would  be  two  co-existing  promises  on  one  consideration." 
Here,  the  declaration  states,  that,  in  consideration  that  the 
ploiMiiff  had  then  promised  the  defendants  to  observe  and 
perform  all  things  in  the  said  order  contained  on  his  part 
and  behalf  to  be  observed  and  performed,  tlte  defendants  then 
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2.  Defendants 
not  bound  to 
prepare  the 
tract. 


promised  the  plaintiff  that  all  thmgs  should  be  observed 
and  performed  which  in  the  said  order  were  contained  on 
the  part  and  behalf  of  the  said  corporation  and  of  them 
the  defendants  to  be  observed  and  performed.  That 
clearly  is  a  statement  of  a  consideration  completely  past 
and  execnted.  The  corporation  could  not  have  sued  the 
plaintiff  until  after  the  execution  of  the  contract. 

2.  The  next  question  is  whether  the  defendants  have  by 
the  terms  of  the  order  bound  themselves  that  the  corpora- 
tion should  prepare  the  contract,  or  whether  it  amounts  to 
more  than  a  mere  direction  by  the  defendants  as  agents  of 
the  corporation  to  the  registrar  so  to  do.  [Tindal,  C.  J. — 
It  was  evidently  the  intention  of  the  parties  that  the  regis- 
trar alone  should  prepare  the  contract :  that  is  the  sub- 
stratum of  the  i^reement  between  the  parties.]  If  the 
defendants  have  so  bound  themselves,  they  would  be 
equally  boimd  if  the  registrar  should  refuse  to  prepare  a 
contract  In  Bacon's  Abridgment,  ConditionSy  (Q)  4,  it  is 
said  :  "  Regularly,  if  the  condition  be  to  be  performed  by 
a  stranger,  and  he  refuse,  the  obligation  is  forfeited ;  for, 
the  obligor  hath  taken  upon  him  that  the  stranger  shall  do 
it.  As,  if  the  condition  be  that  my  son  shall  serve  J.  S. ; 
if  he  wiU  not,  my  obligation  is  forfeited.  A.  and  B.  sub- 
mit themselves  to  the  award  of  C,  and  A.  enters  into  an 
obligation  to  C.  to  stand  to  the  award;  and  B.  also;  and 
C.  awards  A.  to  pay  10s.  to  B.,  who  tenders  it,  and  B.  re- 
fuses; the  obligor  is  excused,  because  B.  is  not  a  mere 
stranger,  but  privy,  and  so  is  the  obligee.  But,  if  the  con- 
dition be  that  the  son  of  the  obligor  shall  marry  the  daugh- 
ter of  the  obligee,  if  the  daughter  of  the  obligee  refuse  the 
son,  yet  the  condition  is  forfeited;  for,  the  daughter  is  a 
mere  stranger,  and  the  obligor  hath  taken  upon  him  that 
his  son  shall  marry  her.  So,  if  the  condition  be  to  enfeoff 
a  stranger,  who  refuses,  yet  the  obligation  is  forfeited.'^ 
[CoUtnan,  J. — Would  it  not  be  enough  for  the  defendants 
to  shew  that  the  registrar  had  been  directed  to  prepare  the 
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eontrmct?  TiMb^  C.  J. — ^The  fact  is  wanting:  the  regis-  1840. 
trar  bas  not  refbsed.]  In  Jennings  v.  Major,  8  C.  &  P.  61, 
where  in  a  written  agreement  for  a  lease  it  was  stipulated 
that  if  the  tenant  shonld  be  desiroas  to  take  a  lease  of  the 
premiaea,  ''he,  the  said  [landlord]  would  at  the  request 
and  costs  of  the  said  [tenant]  grant  and  execute  to  him  a 
ietue  thereof;''  it  was  held  that  upon  this  agreement  the 
tenant  was  not  bound  to  pay  for  the  counterpart  of  the 
lease,  although  the  lease  was  to  contain  covenants  to  be 
performed  hj  the  tenant;  and  that,  if  the  landlord  required 
a  counterpart,  he  must  be  at  the  expense  of  it  himself. 

3.  Ilie  contract  was  not  to  be  prepared  until  the  plain-  3.  pitintiff's 
tiff  had  provided  the  materials  for  striking  the  coffer-dams,  ^^^^7 ^** 
and  given  the  defendants  or  the  corporation  notice  thereoi^  condiUon  prece- 
in  order  that  they  might  be  assigned  as  prorided  by  the 
order.     [Jhuial,  C.  J. — ^From  the  very  nature  of  the  coU'* 
tract,  that  could  not  have  been  intended  to  form  a  condi- 
tion precedent:  the  plaintiff  could  not  be  expected  to 
provide  materials  at  great  expense  before  he  knew  that  the 
contract  would  be  entered  into  by  the  corporation.] 

The  first  and  third  breaches  are  clearly  insufficient.  Astothefint 
The  first  is,  that,  although  the  plaintiff  had  always  been    '^^^  ' 
ready  to  execute  an  assignment  and  contract  according  to 
the  terms  of  the  (urder,  yet  neither  the  defendants  nor  the 
corporation  had  paid  him  tfae8,000/.    The shcnrt  answer  to 
that  is,  that,  by  the  terms  of  the  order,  the  plaintiff  was 
not  entitled  to  receive  the  8,000/.  until  the  execution  of 
the  contract  and  assignment,  whatever  daim  he  might 
have  against  the  defendants  for  unliquidated  damages. 
Besides,  the  replication  to  the  fourth  plea  is  a  departure 
firom  the  declaration :  the  declaration  states  that  the  plain- 
tiff had  provided  the  whole  of  the  materials  required  for 
striking  the  dams ;  the  fourth  plea  takes  issue  upon  that 
sllegation;  and  the  replication  is,  that  the  plaintiff  had 
prorided  a  portion  of  the  materials,  but  that  the  corpora- 

f2 
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1840.        tion  refused  to  allow  the  works  to  proceed. — ^The  breach 

2     *J|^jj     thirdly  assigned  is  that  neither  the  defendants  nor  the 

V.  corporation  did  or  would  suffer  or  permit  the  plaintiff  to 

As  to  the  third    ®^^*  *^®  coffcr-dams  accordiug  to  the  order,  or  to  cause 

breach.  the  Order  to  be  thereby  executed,  but  that  they  discharged 

and  preyented  him  from  erecting  and  completing  the  same. 

Now,  all  that  the  defendants  became  bound  for  by  the 

terms  of  the  order,  was,  that  the  corporation  should  enter 

into  a  contract ;  leaving  the  plaintiff  to  his  remedy  against 

the  corporation  if  they  failed  in  its  performance. 

Reply.  F.  Kelly,  in  reply. — It  is  said  that  the  consideration 

breach.  ****^^"  for  the  defendants'  promise  is  stated  as  a  past  considera- 
tion, and  is  therefore  incapable  of  sustaining  a  subsequent 
promise.  It  is  not,  however,  a  defective  consideration, 
but  at  the  most  a  consideration  defectively  stated:  and, 
the  objection  not  arising  on  special  demurrer,  the  plaintiff 
is  still  entitled  to  judgment.  The  declaration  states  that 
the  defendants,  on  the  12th  November,  1834,  made  a  cer- 
tain order,  which  is  set  out ;  and  it  then  proceeds  to  state 
that  thereupon,  the  said  order  being  so  made,  in  consider- 
ation of  the  premises,  and  abo  in  consideration  that  the 
plaintiff  had  then  promised  the  defendants  to  observe  and 
perform  all  things  in  the  said  order  contained  on  his  part 
and  behalf  to  be  observed  and  performed,  the  defendants 
then  promised  the  plaintiff,  &c.  Throughout  the  count 
there  is  but  one  transaction  alluded  to,  but  one  allegation 
of  time.  The  court  will  not  be  astute  in  giving  to  the  lan- 
guage used  a  meaning  fatal  to  the  count.  It  is  impossible 
fairly  to  read  it  without  seeing  that  the  plaintiff's  promise, 
the  order,  and  the  promise  of  the  defendants,  were  all 
made  on  one  and  the  same  occasion.  It  may  be  conceded 
that  a  consideration  that  is  completely  past  and  executed 
'will  not  support  a  subsequent  promise  unless  the  act  be 
laid  to  have  been  done  at  the  request,  either  express  or 
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implied^  of  the  party  promising  (31):  as  in  Hayes  v.  Warren,  1840. 
Str.  932,  where  the  declaration  was  for  work  and  labour 
done  by  the  plaintiff  for  the  defendant,  and  averred  that 
the  plaintiff  therefore  deserved  of  the  defendant  so  much, 
in  consideration  whereof  he  afterwards  promised  to  pay. 
After  judgment  by  default,  and  final  judgment  in  the  Com- 
mon Pleas  for  the  plaintiff,  it  was  objected,  on  error  in 
the  King's  Bench,  that  this  was  a  past  consideration,  and, 
not  being  laid  to  be  done  at  the  request  of  the  defendant, 
it  could  not  be  a  consideration  to  raise  an  assumpsit.  The 
court  were  of  this  opinion,  and  reversed  the  judgment  in 
the  Ck>mmon  Pleas,  observing  that  it  did  not  appear  that 
the  work  was  for  the  benefit  of  the  defendant,  and  they 
must  take  it  to  be  a  past  consideration,  being  laid  that 
postea  he  promised  to  pay ;  and  they  added,  that,  if  this 
had  been  after  verdict,  an  inference  in  support  of  the  judg- 
ment might  have  been  drawn  from  the  words  pro  and  me- 
ruit de  defendente  (32);  but  the  statute  of  jeofails  did  not 
protect  judgments  by  default  against  objections  that 
were  cured  by  a  verdict  at  common  law,  but  such  as  were 
remedied  after  a  verdict  by  the  statutes.  But  the  words 
here  used  have  no  necessary  relation  to  time  past :  and 
effect  may  be  given  to  the  count  without  doing  any  violence 
to  the  language  of  it. 

The  first  breach  is  well  assigned,  and  the  pleas  thereto  As  to  the  first 
afford  no  answer.    According  to  the  terms  of  the  order,    "**^  ' 


(31)  See  a  note  by  Mr.  Seijeant  court  reversed  the  judgment  of  the 
Willunu  to  the  case  of  Osborne  v.  Common  Pleaa,  because  it  did  not 
Rngers,  1  Wms.  Saund.  264,  n.  appear  that  the  consideration  was 
(1).  for  the  benefit  or  at  the  request  of 

(32)  Because  the  defendant  hav-  of  the  defendant  See  Pillans  v. 
hag  derived  a  benefit,  and  after-  Mierop,  3  Burr.  1671,  where  WiU 
watds  agreed  to  pay  for  it,  the  mot,  J.,  is  reported  to  have  said 
court  would  have  implied  that  the  that  the  case  of  Hayes  v.  Warren 
consideration  was  at  his  request,  was  a  strange  and  absurd  case. 
Sir  J.  Burrow  says,  that,  according  Sel.  Ni.  Pri.,  8th  edit.  p.  56,  n. 

to  his  note  of  Hayes  v.  Warren,  the 
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1840,  the  plaintiff  was  to  receive  S^OOW.  before  the  commence- 
ment of  the  works,  provided  the  contract  was  executed  and 
the  materials  assigned.  The  sole  question  is  whether  the 
plaintiff's  right  to  demand  the  3^000/.  accrued  the  moment 
he  was  ready  to  perform  his  part  of  the  engagement^  the 
default  of  the  coirporation  in  not  preparing  the  contract 
being  the  only  impediment.  If  the  defendants  had  in- 
tended to  rely  on  the  refusal  of  the  registrar  to  prepare 
the  contract,  they  should  at  least  have  pleaded  it. 
As  to  the  third  The  plcss  to  the  third  breach  leave  a  part  of  it  wholly 
unanswered:  it  is  perfectly  consistent  with  aQ  that  is 
alleged,  that  the  plaintiff  was  ready  to  perform,  or  had 
actually  performed  part  of  the  work,  but  declined  to  go  on 
without  first  receiving  the  3,000/. :  and  the  seventh  plea 
should  have  concluded  to  the  country,  and  not  with  a 
verification. 

TiNDAL,  C.  J. — ^This  is  an  action  against  three  defend- 
ants, who  appear  on  theface  of  the  declaration  to  be  in  some 
way  connected  with  a  corporation  called  ''  The  Governors, 
Bailiffs,  and  Commonalty  of  the  Company  of  Conservators 
of  the  Great  Level  of  the  Fens."  What  their  exact  posi- 
tion is,  does  not  appear — whether  they  are  individual 
members  of  that  body,  or  a  committee  acting  on  the  part 
of  the  corporation,  or  in  some  other  way  connected  in  in- 
terest with  it.  The  declaration  states  that  these  three 
persons,  after  due  and  mature  consideration,  considering 
it  absolutely  necessary  for  the  security  (^the  country  that 
coffer-dams  should  be  forthwith  struck  round  the  three  old 
eyes  of  Denver  Sluice,  for  the  purpose  of  examining  their 
actual  state,  ordered,  on  behalf  of  the  before-mentioned 
corporation,  that  a  contract  be  entered  into  with  the  plain- 
tiff for  the  erection  of  such-coffer  dams  under  the  plaintiff's 
own  proposals  and  the  plan  and  specification  of  one  John 
Dyson,  at  the  sum  of  5,000/.,  and  that  the  sum  of  3,000/., 
part  thereof,  should  be  paid  to  the  plaintiff  upon  the  exe- 
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1840.  pose  had  long  elapsed,  the  defendants  had  not,  nor  had 
any  or  either  of  them,  caused  or  procured  such  contract 
to  be  prepared  by  the  registrar  or  executed  by  the  corpora- 
tion. The  third  breach  is,  that,  although  the  plaintiff  had 
always  been  ready  and  willing  to  complete  the  said  coffer- 
dams according  to  the  tenor  and  effect,  true  intent  and 
meaning  of  the  order,  yet  neither  the  defendants  nor  the 
said  corporation  did  or  would  suffer  or  permit  the  plaintiff 
to  erect  the  said  coffer-dams  according  to  the  said  order, 
or  to  cause  the  said  order  to  be  thereby  executed,  but  the 
plaintiff  afterwards,  to  wit,  on  the  2nd  March,  1834,  was 
by  the  defendants  and  the  said  corporation,  against  the 
will  of  the  plaintiff,  discharged  and  prevented  firom  erect- 
ing and  completing  the  said  coffer-dams;  by  reason 
whereof  he  has  sustained  certain  damage. 

One  class  of  objections  urged  on  the  part  of  the  defend- 
ants is,  that  these  breaches  are  not  properly  assigned.  If 
that  be  so,  it  will  be  unnecessary  to  enter  upon  an  investi- 
gation of  the  subsequent  pleadings.  I  will,  therefore,  in 
the  first  place,  consider  whether  or  not  the  objections  to 
the  breaches  are  tenable. 

As  to  the  first — ^that  appears  to  me  not  to  be  a  sufficient 
breach  of  the  agreement  stated  in  the  declaration.  The 
order,  which  is  the  foundation  of  the  action,  is  an  order  by 
the  defendants  that  a  certain  contract  should  be  entered 
into,  under  which  contract,  when  entered  into,  the  plaintiff 
would  in  a  given  event  be  entitled  to  receive  3,000/.  This 
breach,  which  is  nothing  more  than  a  simple  denial  of  the 
payment  of  the  3,000/.  by  the  corporation,  unaccompanied 
with  any  averment  that  the  corporation  ever  entered  into 
the  contract,  appears  to  me  not  to  be  such  a  breach  as  to 
As  to  the  third  entitle  the  plaintiff  to  maintain  the  action.  The  third 
breach  also  appears  to  me  to  be  insufficient;  for,  on  refer- 
ence to  the  order,  I  find  that  it  does  not  specify  that  the 
coffer-dams  shall  be  erected:  it  merely  orders  that  the 
corporation  shall  enter  into  a  contract,  under  which  con- 
tract the  work  in  question  shall  be  done. 


As  to  the  first 
breach. 


breach. 
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We  come  now  to  that  which  is  the  real  graTameiiy  tix.         1840. 
that^  the  order  having  been  made  by  the  defendants,  no     XBoum 
contract  was  executed  by  the  corporation.    If  the  terms  of  *- 

the  order  are  such  as  to  render  the  defendants  personalty  AstotkeMCMia 
liable,  then,  the  refusal  of  the  corporation  to  enter  into  the  ^^'^ 
contract  dearly  affords  a  good  ground  of  actum.  It  seems 
to  me  that  that  is  what  is  in  effect  allied  in  the  seomd 
breach.  The  breach  is,  that,  alfliougfa  a  reasonable  time 
for  that  purpose  had  long  elapsed,  the  defendants  had  not, 
nor  had  any  or  either  of  them,  caused  or  procured  such 
contract  to  be  prepared  by  the  registrar  or  executed  by  the 
corporation.  K  it  had  stopped  there,  perhaps  an  objection 
that  has  been  urged  by  the  learned  counsel  for  the  defend- 
ants might  have  been  allowed  to  prevail :  but  the  breach 
goes  on  to  allege,  that,  as  well  the  defendants  as  the  said 
corporation  had  wholly  neglected  and  refused  to  allow  such 
contract  to  be  prepared,  or  to  execute  the  same.  It  seems 
to  me  that  that  is  a  direct  and  substantive  breach  of  their 
agreement,  by  which  the  defendants  in  the  terms  of  the 
order  undertook  that  the  contract  shotdd  be  entered  into 
by  the  corporation. 

The  first  objection  ui^ed  upon  this  part  of  the  case,  is,  i.  Defendanu 
that  the  defendants  are  not  personally  liable  on  this  agree-  uaUe^ 
ment.  I  agree,  that,  if  the  action  had  been  brought  upon 
the  order  alone,  without  any  averment  in  the  declaration 
to  point  the  liabiUty,  it  would  be  too  much  to  say  that  the 
defendants  could  be  treated  as  any  other  than  agents  for 
the  corporation.  But,  when  we  find  in  the  declaration 
an  averment,  that,  the  said  order  being  so  made,  in  con- 
sideration of  the  premises,  and  also  in  consideration  that 
the  plaintiff  had  then  promised  the  defendants  to  observe 
and  perform  all  things  in  the  said  order  contained  on  his 
part  and  behalf  to  be  observed  and  performed,  the  defend- 
ants then  promised  the  plaintiff  that  all  things  should  be 
observed  and  performed  which  in  the  said  order  were  con- 
tained on  the  part  and  behalf  of  the  corporation  and  of 
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1840.  them  the  defendaats  to  be  obaeryed  and  performed — if 
there  be  a  sufficient  consideration  upon  the  fiice  of  the 
agreement  (which  we  will  afterwarda  consider)^  this  sub- 
sequent promise  based  upon  the  order  will  constitute  a 
personal  liability  on  the  part  of  the  defendants. 

2.  AiiegaUon  of  This  brings  us  to  the  main  question  that  has  been  argued 
sufficient^*^"      before  us^  viz.  whether  or  not  a  good  consideration  for  the 

defimdants'  promise  is  sufficiently  alleged  upon  this  de- 
claration. It  may  be  conceded  that  a  bye-gone^  a  com- 
pletely executed  consideration^  unless  supported  by  an 
antecedent  request^  will  not  sustain  a  subsequent  promise. 
One  of  the  oldest  cases  to  be  found  upon  this  subject  is 
that  of  Hunt  y.  Bate,  Bjer,  272>  where  it  was  held  that  an 
action  of  assumpsit  will  not  lie  upon  a  consideration  that 
is  totally  executed.  So^  again,  in  1  Bol.  Abr.  11,  it  is  laid 
down  that  a  consideration  that  is  entirely  executed  ia  not 
good:  as,  if  a  man  disburse  money  about  the  affairs  of 
another  without  request,  and  then  the  latter  promise, 
that,  in  consideration  that  the  former  had  disbursed  the 
money  for  him,  he  will  pay  him  20/.,  that  is  not  a  good 
consideration,  because  it  is  executed.  But  the  language 
of  this  declaration  seems  to  me  to  be  quite  compatible 
with  the  supposition,  that,  the  parties  being  together, 
the  promises  were  made  mutually  and  concurrently.  The 
foir  and  reasonable  construction  of  the  all^ation  is,  that 
the  word  ''then''  has  reference  to  the  same  period  of 
time  in  the  case  of  either  promise,  and  that  we  are  not 
bound  to  refer  the  plaintiff's  promise  to  a  period  ante- 
cedent to  the  time  of  the  making  of  the  defendants'  pro- 
mise, though  in  point  of  fiict  the  one  must  of  necessity 
have  preceded  the  other :  but  it  seems  to  me  to  be  enough 
if  we  can  fairly  say  that  the  two  promises  were  simul- 
taneous. 

3.  No  tender  Another  objection  to  this  breach  is,  that  there  ought  to 
by^the  pkdntiff  ^^^  ^^^^^  ^  tender  of  the  contract  by  the  plaintiff,  such 
necessary.         being  a  couditiou  precedent  to  his  right  to  sue.    The  order. 
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We  come  now  to  that  which  is  the  real  gravamen^  viz.         1840. 
that,  the  order  having  been  made  by  the  defendants,  no     xhornton 
contract  was  executed  by  the  corporation.    If  the  terms  of  ^' 

*  Jenyns. 

the  order  are  such  as  to  render  the  defendants  personally  as  to  the  second 
liable,  then- the  refusal  of  the  corporation  to  enter  into  the  ^^^^^ 
contract  clearly  affords  a  good  ground  of  action.  It  seems 
to  me  that  that  is  what  is  in  effect  alleged  in  the  second 
breach.  The  breach  is,  that,  although  a  reasonable  time 
for  that  purpose  had  long  elapsed,  the  defendants  had  not, 
nor  had  any  or  either  of  them,  caused  or  procured  such 
contract  to  be  prepared  by  the  registrar  or  executed  by  the 
corporation.  If  it  had  stopped  there,  perhaps  an  objection 
that  has  been  urged  by  the  learned  counsel  for  the  defend- 
ants might  have  been  allowed  to  prevail :  but  the  breach 
goes  on  to  allege,  that,  as  well  the  defendants  as  the  said 
corporation  had  wholly  neglected  and  refused  to  allow  such 
contract  to  be  prepared,  or  to  execute  the  same.  It  seems 
to  me  that  that  is  a  direct  and  substantive  breach  of  their 
agreement,  by  which  the  defendants  in  the  terms  of  the 
order  undertook  that  the  contract  should  be  entered  into 
by  the  corporation. 

The  first  objection  urged  upon  this  part  of  the  case,  is,  i.  Defendants 
that  the  defendants  are  not  personally  liable  on  this  agree-  {jabk" 
ment.  I  agree,  that,  if  the  action  had  been  brought  upon 
the  order  alone,  without  any  averment  in  the  declaration 
to  point  the  liability,  it  would  be  too  much  to  say  that  the 
defiendants  could  be  treated  as  any  other  than  agents  for 
the  corporation.  But,  when  we  find  in  the  declaration 
an  averment,  that,  the  said  order  being  so  made,  in  con- 
sideration of  the  premises,  and  also  in  consideration  that 
the  plaintiff  had  then  promised  the  defendants  to  observe 
and  perform  all  things  in  the  said  order  contained  on  his 
part  and  behalf  to  be  observed  and  performed,  the  defend- 
ants then  promised  the  plaintiff  that  all  things  should  be 
ohserved  and  performed  which  in  the  said  order  were  con- 
tained on  the  part  and  behalf  of  the  corporation  and  of 
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1840.  thus  alleged : — the  said  order  being  so  made,  in  consider- 
ation of  the  premises^  and  also  in  consideration  that  the 
plaintiff  had  then  promised  the  defendants  to  observe  and 
perform  all  things  in  the  said  order  contained  on  his  part 
and  behalf  to  be  observed  and  performed,  the  defendants 
then  promised  the  plaintiff  that  all  things  should  be  ob- 
served and  performed  which  in  the  said  order  were  con- 
tained on  the  part  and  behalf  of  the  said  corporation  and 
of  them  the  defendants  to  be  observed  and  performed. 
Now,  it  is  said  that  this  promise  of  the  plaintiff,  which  was 
the  consideration  for  the  defendants'  promise,  appears  upon 
the  record  to  have  been  made  antecedently  to  the  defend- 
ants' promise;  that  it  was  an  executed  or  past  consider- 
ation, and  therefore  insufficient  to  support  the  subsequent 
promise.  It  may  be  conceded,  that,  according  to  the  strict 
grammatical  construction  of  the  sentence,  the  plaintiff's 
promise  appears  to  have  preceded  that  of  the  defendants : 
but  both  promises  are  made  with  reference  to  the  same 
order.  I  very  much  doubt  whether  the  plaintiff's  promise 
can  be  taken  to  be,  in  the  language  of  the  authorities  to 
which  my  Lord  Chief  Justice  has  referred,  a  consideration 
completely  executed  and  gone  by.  No  case  is  to  be  found 
the  language  of  which  is  precisely  the  same  as  the  present : 
it  is  the  word  "  had "  that  alone  creates  the  ambiguity ; 
if  that  had  been  left  out,  the  promises  would  clearly  have 
appeared  to  be  simultaneous.  It  seems  to  me  that  the 
substance  of  the  allegation  is,  that,  upon  the  same  occasion, 
and  at  the  same  time,  the  parties  mutually  promised  to 
perform  the  agreement ;  and  therefore  that  the  consider- 
ation is  sufficient  to  support  the  promise. — Then  it  is  said 
that  the  promise  is  not  binding  upon  the  defendants  per- 
sonally. I  think  the  allegation  is  sufficient  to  shew  that 
this  is  not  a  promise  resulting  in  point  of  law  £rom  the 
premises,  but  an  express  promise  made  by  the  one  party  to 
the  other.  That  is  a  matter  of  fact  which  would  be  in  issue 
upon  the  plea  of  non  assumpsit. 
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Three  breaches  are  assigned  in  the  dedaration.  With 
regard  to  the  first  and  third,  I  need  scaicelr  say  anything, 
the  Lord  Chief  Justice  having  so  fuDy  stated  the  reasons  •- 

(and  in  these  1  concur)  why  the  plaintiff  cannot  recover  m  ^.^  —  iiji  j 
respect  of  them.  The  action  is  founded  upon  a  promise  to 
observe  and  perform  all  things  contained  in  the  otder.  By 
the  terms  of  the  order,  a  contract,  to  be  prepared  by  the 
registrar,  was  to  be  executed  by  the  corporation.  No  such 
contract  having  been  prepared,  neither  the  first  breadi, 
which  is  the  non-payment  of  the  3,000/.  stipulated  to  be 
paid  on  the  execution  of  the  contract,  nor  the  third,  which 
aUeges  that  the  plaintiff  was  prevented  by  the  defendants 
and  the  corporation  firom  performing  the  works,  is  well 
assigned. 

The  second  breach  is,  that,  although  a  reasonable  time  Secoa4 1 
for  that  purpose  had  long  elapsed,  the  defendants  had  not, 
nor  had  any  or  either  of  them,  caused  or  procured  such 
contract  to  be  prepared  by  the  registrar  or  executed  by 
the  corporation,  but  as  well  the  defendants  as  the  said 
corporation  had  wholly  n^lected  and  refused  to  allow 
such  contract  to  be  prepared,  or  to  execute  the  same.  It 
is  said  that  the  defendants  have  not  neglected  and  refused 
to  allow  such  contract  to  be  prepared;  for  that,  by  the 
terms  of  the  order,  the  contract  was  to  be  prepared  by  the 
r^listrar  of  the  company,  for  whose  acts  of  commission: 
or  omission  they  are  not  responsible.  But  the  registrar 
is  the  servant  of  tbe  corporation ;  the  preparing  the  con- 
tract is  one  of  the  matters  which  the  order  makes  binding 
upon  them;  and,  in  omitting  to  cause  it  to  be  prepared, 
they  are  guilty  of  a  breach  of  that  which  the  defendants 
have  undertaken  that  they  shall  do.  It  is  then  said,  that, 
to  entitle  the  plaintiff  to  avail  himself  of  this  breach,  it 
was  incumbent  on  him  to  prepare  and  execute  a  contract 
and  tender  it  to  the  corporation  for  their  acceptance  and 
execution.  But  I  think,  that,  when  the  order  contains  an 
express  stipidation  that  the  registrar  shall  prepare  the 
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1840.  contract,  it  is  not  competent  to  the  defendants  to  object 
tliat  the  plaintiff  has  not  prepared  it.  Upon  these  grounds 
I  concur  in  the  opinion  pronounced  hj  the  Lord  Chief 
Justice. 

Consideration  CoLTMAN,  J. — ^I  am  of  the  samc  opiuiou.  It  appears 
leged.*"  ^  * '  to  me  that  we  may,  without  doing  violence  to  the  lan- 
guage, hold  the  promises  upon  which  the  action  is  founded 
to  have  been  simultaneous  j  and,  if  so,  there  is  no  objec- 
tion on  the  score  of  consideration  to  the  plaintiff's  right  to 
maintain  this  action.  And  it  also  appears  to  me  that  the 
defendants  are  properly  charged  as  personally  liable. 
The  plaintiff  could  not  recover  without  proving  something 
more  than  the  mere  fact  of  the  defendants  having  made 
the  order.  It  is  perfectly  competent  to  a  party  to  bind 
himself  for  the  performance  of  an  act  by  another.  The 
defendants  promised  the  plaintiff  that  all  things  should  be 
observed  and  performed  which  in  the  order  were  contained 
on  the  part  and  behalf  of  the  corporation  and  of  them  the 
defendants  to  be  observed  and  performed.  Now,  what 
was  it  that  the  defendants  undertook  that  the  corporation 
should  do?  That  they  should  become  parties  to  a  contract 
to  be  prepared  by  their  registrar.  And,  if  that  be  the 
nature  of  the  agreement,  the  first  and  third  breaches, 
which  suppose  the  liability  of  the  defendants  to  extend  to 
something  beyond  the  execution  of  the  contract  by  the 
corporation,  are  clearly  insufficient. 
Second  breach.  I  SCO  uo  objection,  howcver,  to  the  second  breach,  which 
appears  to  me  to  apply  itself  in  distinct  terms  to  the  de- 
fendants' promise.  Let  us  see,  then,,  whether  or  not 
either  of  the  pleas  affords  a  sufficient  answer  to  that 
breach.  The  first  answer  that  is  attempted  to  be  given 
to  it  is  in  the  fourth  plea,  which  alleges  that  the  plaintiff 
did  not  at  the  request  of  the  defendants  provide,  nor  was 
he  possessed  of  or  entitled  to,  the  timber,  materials,  and  im- 
plements required  for  striking  the  said  dams  in  the  order 
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mentioiiedf  at  any  time  before  the  oommencement  of  the  i840. 
auit.  But  the  plaintiff  was  not  bound  to  provide  the  tim- 
ber and  materials  neceasaiy  finr  the  perfonuanoe  of  the 
work  until  the  corporation  had  canaed  the  contract  to  be 
jo^pared  and  had  executed  it.  It  never  could  have  been 
intended  that  the  plaintiff  should  take  a  step  that  would 
inYolve  so  serious  an  expense  until  the  corporation  had 
become  bound  for  the  performance  of  the  contract.  The 
fifth  plea  states^  in  substance^  that  neither  the  defendants 
nor  the  corporation  had  notice  that  the  plaintiff  was  pos- 
sessed of  timber  and  materials  for  the  purpose  before  men- 
tioned, so  as  to  enable  the  registrar  to  prepare  an  assign- 
ment thereof.  If  it  was  not  necessary  that  the  plaintiff 
ahoold  be  possessed  of  the  timber  and  materials,  it  clearly 
oonld  not  be  necessary  that  he  should  give  any  such  no- 
tioe:  ibe  fifth  plea,  therefore,  is  open  to  the  same  answer 
as  the  fourth.  The  sixth  plea  states  that  the  plaintiff  did 
not  prepare  or  tender  to  the  defendants  or  to  the  corpora- 
tion a  contract  for  execution.  That  might  have  been  a  very 
good  answer  if  by  the  terms  of  the  order  it  had  not  been 
stipnlated  that  the  contract  should  be  prepared  by  the 
registrar  of  the  corporation.  For  these  reasons  I  am  of 
opinion  that  no  sufSdent  answer  has  been  given  to  the 
second  breach;  and  therefore  that  as  to  that  the  plaintiff 
is  entitled  to  judgment. 

BasKiNB,  J. — ^I  concur  with  the  rest  of  the  court,  except 
as  to  one  point.  With  respect  to  the  first  and  third  AstoUiefint 
breadies,  I  agree  that  the  defendant  is  entitled  to  judg-  breacheik 
ment.  The  matter  assigned  as  the  first  breach  is  suffi- 
c^ntiy  answered  by  the  third  plea,  which  is  not,  I  think, 
affected  by  the  demurrer  thereto.  And  the  third  breach 
is  iNid  on  the  face  of  it,  because  the  order  stipulated  that 
the  contract  should  be  prepared  by  the  registrar  of  the 
corporation.  Both  these  breaches  therefore  fiedl,  not  simply 
upaa  the  form  of  the  pleadings,  but  upon  the  merits. 
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1840. 


Thornton 

V. 

Jenyns. 
Second  breach. 


Consideration 
insufficient. 


With  respect  to  the  second  breach^  I  should  have  con- 
curred in  the  opinions  expressed  by  my  Lord  Chief  Justice 
and  my  two  learned  Brothers^  but  for  the  point  raised  by 
the  counsel  for  the  defendants  as  to  the  consideration  al* 
leged  on  the  face  of  the  declaration.  The  pleas  to  that 
breach  have^  I  thinks  been  sufficiently  answered:  but,  as 
they  have  demurred  to  the  replications  to  those  pleas,  the 
defendants  are  at  liberty  to  revert  to  any  defects  in  the 
declaration  that  would  be  open  to  them  on  general  de- 
murrer or  in  arrest  of  judgment.  The  declaration,  after 
stating  the  order,  proceeds  to  allege,  that,  '^  the  said  order 
being  so  made,  in  consideration  of  the  premises,  and  also 
in  consideration  that  the  plaintiff  had  then  promised  the 
defendants  to  observe  and  perform  all  things  in  the  said 
order  contained  on  his  part  and  behalf  to  be  observed  and 
performed,  the  defendants  then  promised  the  plaintiff  that 
all  things  should  be  observed  and  performed  which  in  the 
said  order  were  contained  on  the  part  and  behalf  of  the 
said  corporation  and  of  them  the  defendants  to  be  ob- 
served and  performed.^'  Now,  it  is  material,  as  it  seems 
to  me,  to  observe  that  the  order  itself  does  not  purport 
to  be  made  by  the  defendants  on  their  own  behalf;  and 
therefore  no  implication  could  in  point  of  law  arise  &x>m 
the  fact  of  their  having  made  the  order,  to  render  the  de- 
fendants personally  liable.  The  only  liability  they  could 
incur  would  be  in  respect  of  the  promise  above  alleged 
to  have  been  expressly  made  by  them. 

A  sufficient  promise  being  alleged  on  the  face  of  the 
declaration,  the  question  is,  whether  or  not  there  is  a 
good  consideration  for  that  promise.  The  order  supplies 
none.  The  only  ground,  therefore,  upon  which  it  can 
rest,  is,  the  promise  alleged  on  the  part  of  the  plaintiff-— 
''  in  consideration  that  the  plaintiff  had  then  promised,^' 
&c.  Now,  admitting  that  the  word  '^then^'  may  mean 
that  the  plaintiff's  promise  and  the  promise  of  the  defend- 
ants were  both  made  at  th^  same  time  and  upon  the  same 
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occasion,  that  does  not  seem  to  me  to  be  sufficient^  unless         1840. 
it  appears  that  the  promises  were  mutually  dependent      xhornton 
upon  each  other.    There  is  no  allegation  that  the  plain-  «- 

tiff's  promise  was  made  at  the  request  of  the  defendant; 
nor  does  there  appear  any  prior  obligation  on  the  defend* 
ants  to  support  their  promise.  It  is  said  to  suffice  that 
the  promises  are  contemporaneous.  But  the  difficulty  I 
fed  is  this — ^the  defendants  not  being  personally  liable 
upon  the  order,  to  make  them  so,  it  was  necessary,  as  it 
seems  to  me,  to  shew  that  the  promise  of  the  plaintiff  was 
made  in  expectation  and  in  consideration  of  the  defend- 
ants' promise,  or  in  consequence  of  their  previous  request; 
ndther  of  which  is  alleged  on  the  face  of  this  declaration.  If 
the  allegadon  had  been,  as  is  the  usual  form,  that,  in  consi- 
deration that  the  plaintiff  would  undertake  and  promise, 
the  defendant  on  his  part  undertook  and  promised,  &  c. 
that  would  have  shewn  the  promises  to  have  been  mutual 
and  dependent.  The  absence  of  that  mutuality  is,  I 
think,  fatal  to  the  declaration. 

For  these  reasons  I  cannot  quite  acquiesce  in  the  opin- 
ions that  have  been  pronounced  by  the  rest  of  the  court. 

Judgment  for  the  plaintiff. 


Bruce  v.  Wait.  Friday, 

TMay  \%U 
HIS  was  a  writ  of  error  upon  a  judgment  in  an  action  The  proceed- 

of  debt  by  attachment  in  the  Tolzey  court  of  Bristol,  i"tMhmIn't1r 

wherein  William  Killegrew  Wait  and  Samuel  James  were  Jl^*  J^griJioi 

plaintiffs,  and  John  Coombe  was  defendant,  and  wherein  «<  >«t  out  upon 

•n  «  -n  1  1   •  *.  .  1      error,  appearing 

Robert  Bruce  the  younger  was  clamiant  of  certain  goods  to  have  been 
and  chattels  attached  as  the  goods  of  Coombe.  ^Oiom  iwuing 

The  transcript  of  the  record  was  as  follows : —  ■"?  returning  a 

•^  writ  of  sum- 

mont — this 
court  let  aside  the  judgn>ent  therein,  at  the  instance  of  the  garnishee. 
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Ciiy  and  Couniy  1  Pleas  in  the  court  of  our  sovereign 
of  Bristol,  to  wit.  J  lady  the  queen  of  the  Tolzejr  of  the  city 
and  county  aforesaid  holden  in  the  Quildhall  of  the 
same  city  according  to  the  law  merchant,  and  according  to 
the  use  and  custom  of  the  city  aforesaid,  from  the  time 
whereof  the  memory  of  man  is  not  to  the  contrary,  in  the 
same  used  and  approved,  and  according  to  the  liberties 
and  privileges  of  the  same  city,  by  divers  charters  of  the 
progenitors  of  her  present  majesty  granted  to  the  mayor 
and  commonalty  of  the  city  aforesaid  before  Sir  Charles 
Wetherell,  Knight,  Recorder  of  the  said  city  and  judge 
of  the  said  court  of  the  Tolzey,  to  wit,  on  Monday,  the  13th 
January,  7  Will.  4,  by  the  grace  of  God  of  the  united 
kingdom  of  Qreat  Britain  and  Ireland,  king,  defender  of 
the  faith,  and  in  the  year  of  our  Lord  1837,  the  said  Sir 
Charles  Wetherell,  Knight,  then  and  there  being  judge  of 
the  same  court,  to  this  court  came  W.  K.  Wait  and  Samuel 
James  in  their  proper  persons,  and  according  to  the  custom 
of  the  city  foresaid  afSrmed  their  certain  plaint  against 
John  Coombe  in  a  plea  of  debt  upon  demand  of  1100/.  of 
lawful  money  of  Qreat  Britain;  and  the  said  W.  K.  Wait 
made  oath  by  affidavit  in  writing  to  550/.  and  upwards  of 
like  lawful  money,  and  in  the  same  court  found  pledges  to 
prosecute  their  said  plaint^  to  wit,  John  Doe  and  Bichard 
Roe ;  and  thereupon  the  said  W.  K.  Wait  and  S.  James 
put  in  their  place  M.  Brittan^  their  attorney^  against  the 
said  John  Coombe  in  the  plea  aforesaid^  and  in  the  same 
court  there  by  their  said  attorney  sought  process  of  foreign 
attachment  of  the  same  court  to  be  made  thereupon  against 
the  aforesaid  John  Coombe  according  to  the  custom  of  the 
city  aforesaid  firom  the  time  aforesaid  used  and  approved  in 
the  same :  Whereupon,  at  the  request  of  the  said  W.  K. 
Wait  and  S.  James  made  by  their  said  attorney  according 
to  the  custom  of  the  city  aforesaid,  it  was  commanded  by 
the  same  court  here  to  all  officers  of  the  said  court  of  the 
Tolzey,  and  also  all  constables  whatsoever^  that  they  should 
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attach  the  aforesaid  John  Coombe  by  hia  goods  and  chat-         1840. 
tela  so  that  he  should  be  at  the  next  court  after  the  attach- 
ment in  the  Guildhall  aforesaid^  to  answer  to  the  said  W« 
K.  Wait  and  S.  James  in  the  plea  aforesaid :  and  after- 
wards, to  wit,  at  the  court  of  our  said  lord  the  king  of  the 
Tokey  of  the  city  aforesaid  here  in  the  Guildhall  of  the 
city  aforesaid,  according  to  the  custom  of  the  city  afore* 
said,  on  the  14th  Febmary/in  the  year  aforesaid,  R.  Point- 
ing, one  of  the  oflScers  and  ministers  of  the  said  court  of  the 
Tohey,  returned  and  certified  to  the  said  court  upon  the 
precept  last  mentioned,  that  he  by  virtue  of  that  precept  to 
him  in  form  aforesaid  directed  had  attached  the  said  John 
Ckx>mbe  by  3388  bushels  of  oats,  being  the  proper  goods 
and  chattels  of  the  said  John  Coombe,  to  answer  the  afore* 
said  W.  K.  Wait  and  S.  James  of  their  aforesaid  plea  of 
plaint  according  to  the  custom  aforesaid;  and  that  he  had 
the  same  in  their  custody :  and  afterwards,  at  the  court  of  ^m^  ^^  q^^ 
our  said  lord  the  king  of  the  Tolzey  holden  according  to  ^^f  ^"^^  *" 
the  custom  of  the  city  aforesaid  here  in  the  Ghiildhall 
aforesaid^  on  Friday,  the  17th  February  in  the  year  afore- 
said, came  Bobert  Bruce  the  younger,  and  put  in  his  place 
B.  Smith,  his  attorney,  and  in  the  same  court  here,  by  his 
said  attorney,  claimed  the  property  of  all  the  goods  and 
chattels  aforesaid,  and  every  part  thereof,  and  alleged  that 
the  property  of  the  same  at  the  time  of  the  attachment 
made  was,  and  on  the  said  17th  February  in  the  year  afore« 
said  still  was,  in  him  the  said  B.  Bruce  the  younger,  and  not 
in  the  aforesaid  John  Coombe,  as  by  the  attachment  afore- 
said was  above  supposed,  and  that  this  he  was  ready  to 
verify,  wherefore  the  said  R.  Bruce  the  younger  prayed 
judgment  and  a  return  of  the  said  goods  and  chattels  afore- 
said to  be  adjudged  to  him,  and  so  forth :  And  afterwards, 
at  the  court  of  our  said  lord  the  king  of  the  Tolzey  of  the 
city  aforesaid  holden  here  in  the  Guildhall  aforesaid,  ac- 
cording  to  the  custom  of  the  city  aforesaid,  on  Friday,  the 
24th  February,  in  the  year  aforesaid,  and  after  eight  clear 
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days^  including  therein  four  court  days^  had  elapsed  after 
the  said  14th  February  in  the  year  aforesaid^  according  to 
the  custom  and  practice  of  the  courts  the  aforesaid  W.  K. 
Wait  and  S.  James^  by  their  said  attorney^  in  the  same 
court  declaring^  upon  the  plaint  aforesaid^  in  the  plea 
aforesaid^  against  the  aforesaid  John  Coombe^  according  to 
the  custom  of  the  city  aforesaid^  said  That  whereas  the 
said   John^   on  the  2nd  January  then  last  past^   here^ 
at  the  city  of  Bristol^  in  the  ward  of  All  Saints  there^ 
within  the  jurisdiction  of  this  courts  granted  to  pay  to 
them  the  said  William   Killegrew   and  Samuel   1100/. 
of  &c.,  for  divers  sums  of  money  from  the  said  John  to 
the  said  William  Killegrew  and  Samuel  before  that  time 
ttiere  due^  and  then  being  unpaid^  to  be  paid  to  the  said 
William  Killegrew  and  Samuel  when  the  said  John  should 
be  thereimto  afterwards  requested;   yet  the  said  John^ 
although  often  requested  &c.^  the  said  sum  of  1100/.^  or 
any  part  thereof^  to  the  said  William  Killegrew  and  Sa- 
muel^ had  not  yet  paid^  but  to  pay  the  same  to  them  the 
said  William  Killegrew  and  Samuel  had  hitherto  altogether 
refused  and  stiU  did  refuse^  to  the  damage  of  the  said 
William  Killegrew  and  Samuel  of  1100/.,  and  therefore 
they  bring  suit,  and  so  forth :  and  afterwards  at  the  court 
of  our  said  lord  the  king  of  the  Tolzey  of  the  city  afore- 
said, according  to  the  custom  of  the  city  aforesaid  holden 
here  in  the  Guildhall  aforesaid,  on  Monday,  the  10th  April 
in  the  year  aforesaid,  the  said  W.  K.  Wait  and  S.  James 
by  their  said  attorney,  came  and  offered  themselves  in 
their  plea  of  plaint  aforesaid;  and  thereupon  the  aforesaid 
W.  K.  Wait  and  S.  James,  by  their  said  attorney,  accord- 
ing to  the  custom  of  the  city  aforesaid,  swore  in  the  same 
court  that  he  the  said  attorney  was  informed  by  the  afore- 
said W.  K.  Wait  and  S.  James  that  the  said  John  Coombe 
then  owed  to  the  said  W.  K.  Wait  and  S.  James  the  sum 
of  600/.  of  lawful  money  of  Great  Britain;  and  the  afore- 
said W.  K.  Wait  and  S.  James  here  in  court,  according  to 
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the  custom,  of  the  city  aforesaid,  found  pledges,  to  wit,  &c.,         1840. 
to  restore  to  the  said  John  Coombe  the  aforesaid  goods 
imd  chattels  according  to  the  custom  of  the  city  aforesaid 
if  he  the  said  John  Coombe  within  a  year  and  a  day  then 
next  following  came  and  himself  falsified  and  disproved 
the  debt  aforesaid :  And  afterwards,  at  the  same  court  of 
our  lord  the  king  of  the  Tolzey  of  the  city  aforesaid,  holden 
here  in  the  Guildhall  aforesaid,  according  to  the  custom  of 
the  said  city,  the  said  Monday,  the  10th  April,  in  the  year 
aforesaid,  came  as  well  the  said  Robert  Bruce  the  younger 
by  his  said    attorney  as  the  said  W.  K.  Wait  and  S. 
James  by  their  said  attorney;  and  the  said  W.  K.  Wait  and 
S.  James,  according  to  the  custom  of  the  city  aforesaid  by 
their  attorney  aforesaid  say,  that,  by  reason  of  anything 
alleged  in  the  plea  of  property  of  the  said  claimant,  he  the 
said  claimant  ought  not  to  have  judgment  and  a  return  of 
the  goods  and  chattels  in  the  said  plea  mentioned,  being 
the  goods  and  chattels  attached  in  this  cause,  adjudged  to 
him,  because  the  said  W.  K.  Wait  and  S.  James  say  that 
the  same  goods  and  chattels,  at  the  time  of  the  attach- 
ment made,  were  the  property  of  the  said  John  Coombe, 
and  not  of  the  said  claimant;  and  this  they  are  ready  to 
verify,  and  pray  may  be  inquired  of  by  the  country ;  and  the  similiter, 
said  claimant  doth  the  like  &c.:  And  thereupon  at  the  same  jury  process, 
court  of  our  said  lord  the  king  of  the  Tolzey  of  the  city 
aforesaid,  held  here  in  the  Guildhall  aforesaid  the  said 
Monday,  the  10th  April  in  the  year  aforesaid,  according 
to  the  custom  of  the  city  aforesaid,  it  is  commanded  by  the 
same  court  here  to  the  aforesaid  R.  P.  officer  and  one  of 
the  ministers  of  the  said  court,  that  he,  according  to  the 
custom  of  the  city  aforesaid,  should  cause  to  come  at  the 
next  court  of  the  Tolzey  of  the  said  city  of  Bristol,  in  the 
Guildhall  of  the  said  city  there  to  be  holden  on  Wednes- 
day, the  12th  April  in  the  year  aforesaid,  twelve  good  and 
lawful  burgesses  of  the  city  aforesaid,  by  whom  the  truth 
of  the  matter  will  be  the  better  known,  and  who  are  in  no 
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1840.  wise  related  either  to  the  said  Robert  Bruce  the  younger, 
the  claimant,  or  to  the  said  W.  K.  Wait  and  S.  James^  the 
plaintiffs,  to  make  a  jury  of  the  country  between  the  said 
Robert  Bruce  the  younger  and  the  said  W.  K.  Wait  and 
S.  James,  to  try  and  determine  the  claim  aforesaid,  be- 
cause as  weU  the  said  Robert  the  younger  as  the  said  W, 
K.  Wait  and  S.  James,  between  whom  the  matter  is  in  dis- 
pute have  submitted  themselves  to  that  jury;  and  the  same 
day  is  given  by  the  same  court  here  to  the  parties  there 
&c. :  and  at  the  same  court  of  our  said  lord  the  king  of  the 
Tolzey  of  the  city  aforesaid,  held  the  said  Wednesday,  the 
12th  April  in  the  year  aforesaid,  here  in  the  Guildhall 
aforesaid,  according  to  the  custom  of  the  city  aforesaid, 
came  as  well  the  said  Robert  Bruce  the  younger  as  the  said 
W.  K.  Wait  and  S.James  by  their  attomies  aforesaid; 
and  the  said  R.  Pointing,  officer  and  one  of  the  ministers 
of  the  court  here,  now  here  in  court,  according  to  the  cus- 
tom of  the  city  aforesaid,  came  and  returned  upon  the 
precept  last  mentioned  that  he  in  all  things  served  and 
executed  the  same  precept  as  he  had  been  conmianded,  to- 
gether with  a  panel  of  thirty-six  honest  and  lawful  men, 
burgesses  of  the  dty  aforesaid,  to  the  same  precept  an- 
nexed, and  that  eveiy  of  them  by  themselves  severally 
were  attached  by  pledges,  to  wit,  &c. ;  and  the  jury  afore- 
said so  thereupon  impanelled  none  of  them  came :  and 
afterwards,  the  process  being  continued  between  the  said 
Robert  Bruce  the  younger  and  the  said  W.  K.  Wait  and  S. 
James,  of  the  claim  aforesaid,  by  the  jury  between  them 
being  respited  through  the  default  of  the  jurors,  according 
to  the  custom  of  the  said  city  here,  imtil  the  court  of  om 
said  lord  the  king  of  the  Tolzey  of  the  city  aforesaid  in  the 
Guildhall  aforesaid,  according  to  the  custom  of  the  said 
city  there  to  be  held  on  Wednesday,  the  12th  July  follow- 
ing, in  the  1  Victorise,  until  which  court  the  said  Robert 
Bruce  the  younger  and  the  said  W.  K.  Wait  and  S.  James 
had  day  here  in  that  claim ;  at  which  court  of  our  said 
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lady  the  queen  of  the  Tolzey  of  the  dty  aforesaid^  holden        1840. 

in  the  Guildhall  aforesaid  the  said  Wednesday,  the  12th 

July  last  mentioned,  according  to  the  custom  of  the  city 

aforesaid,  before  the  said  Sir  C.  Wetherell,  Knight,  then 

and  there  being  judge  of  the  said  court,  came  as  well  the 

said  Robert  Bruce  the  younger  as  the  said  W.  K.  Wait  and 

S.  James,  by  their  attomies  aforesaid,  and  the  said  jury 

being  thereunto  rightfully  required,   some  of  them,  to 

wit,  &c.  &c.,  came  and  were  sworn  into  that  jury;  who  Verdict. 

being  so  elected  and  sworn,  upon  their  oaths  say  that  the 

goods  and  chattels  attached  and  returned  and  claimed  by 

the  said  Bobert  Bruce  the  younger  were  at  the  time  of  the 

attachment  made  the  property  of  him  the  defendant  John 

Coombe,  and  that  the  same  or  any  of  them  was  or  were 

not  at  the  time  of  the  said  attachment  the  proper  goods 

and  chattels  of  the  said  Bobert  Bruce  the  younger,  as  the 

said  Robert  Bruce  the  younger  in  his  claim  of  property 

aforesaid  hath  above  supposed :  Therefore,  on  the  said  Wed-  Judgment 

agiJDst  BnicCf 

nesday  the  said  12th  July  last  mentioned,  it  is  considered  the  plaintiff  in 
by  the  court  here  that  judgment  be  entered  for  the  said  ^"^* 
W.  K.  Wait  and  S.  James ;  and  the  said  Robert  Bruce  the 
younger,  in  mercy  &c. :  And  thereupon,  at  the  same  court 
of  our  said  lady  the  queen  of  the  Tolzey  of  the  city  afore- 
said, held  the  said  Wednesday,  the  12th  July  in  the  year 
last  mentioned,  here  in  the  Guildhall  of  the  city  aforesaid, 
according  to  the  custom  of  the  city  aforesaid,  at  the  peti- 
tion of  the  said  W.  K.  Wait  and  S.  James  made  to  the 
said  court  by  their  said  attorney,  according  to  the  custom 
of  the  dty  aforesaid  for  the  whole  time  aforesaid  in  the 
same  used,  and  the  liberties  and  privileges  of  the  same 
dty,  it  was  commanded  by  the  said  court  here  to  the  said  R. 
Painting,  officer,  and  one  of  the  ministers  of  the  court  here, 
that  he  by  good  appraisers  should  appraise  the  goods  and 
chattels  aforesaid,  so  that  he  should  have  at  the  next  court 
of  oar  said  lady  the  queen  of  the  Tolzey  aforesaid,  in  the 
Guildhall  of  the  city  aforesaid,  the  appraisers  aforesaid 
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with  their  appraisement :  And  afterwards,  at  the  next  court 
of  our  said  lady  the  queen  of  the  Tolzey  of  the  city  afore- 
said, holden  here  in  the  Quildhall  of  the  city  aforesaid,  ac- 
cording to  the  custom  of  the  city  aforesaid,  on  Friday,  the 
14th  July  in  the  year  last  mentioned,  the  said  W.  K.  Wait 
and  S.  James,  by  their  attorney,  appeared,  and  the  said  B. 
Pointing,  officer,  &c.,  now  here  in  the  same  court  returned 
and  certified  to  the  said  court  upon  the  precept  aforesaid 
last  mentioned,  that  he  by  virtue  of  that  precept  to  him 
in  form  aforesaid  directed  had  appraised  by  good  ap- 
praisers, to  wit,  &c.,  upon  their  oaths,  the  goods  and  chat- 
tels aforesaid  to  the  value  of  4J68L  10«.  of  lawful  money 
current  in  England:  And  thereupon,  according  to  the  cus- 
tom of  the  same  city,  a  day  is  given  to  the  said  W.  K. 
Wait  and  S.  James  by  the  same  court  until  the  court  of 
our  said  lady  the  queen  of  the  Tolzey  of  the  city  afore- 
said to  be  holden  here  in  the  Guildhall  aforesaid,  according 
to  the  custom  of  the  city  aforesaid,  on  Wednesday,  the 
26th  July  in  the  year  last  mentioned;  to  which  court  of 
our  said  lady  the  queen  of  the  Tolzey  of  the  city  aforesaid 
holden  here  in  the  Guildhall  aforesaid,  according  to  th6 
custom  of  the  city  aforesaid,  on  the  said  Wednesday  the 
said  26th  July  in  the  year  last  mentioned,  the  said  W.  K. 
Wait  and  S.  James,  by  their  said  attorney,  came  and 
prayed  that  the  said  3388  bushels  of  oats,  being  the  said 
goods  and  chattels  so  as  aforesaid  attached  and  appraised, 
might  be  sold,  and  that  they  the  said  W.  K.  Wait  and  S. 
James,  out  of  the  money  arising  from  such  sale  might 
have  satisfaction  of  their  debt  aforesaid  by  them  so  as 
aforesaid  against  the  said  John  Coombe  sought  and  proved, 
as  far  as  such  money  would  extend :  Whereupon,  and  be- 
cause that  it  appeared  to  the  court  here  that  eight  days 
were  expired  after  the  appraisement  aforesaid  so  as  afore- 
said made,  therefore,  according  to  the  custom  of  the  dty 
aforesaid  during  the  whole  time  aforesaid  in  the  same  used, 
and  the  liberties  and  privileges  of  the  same  city,  it  was 
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oommanded  by  the  same  court  to  the  said  B.  Fointrng^  1840. 
officer,  &c.|  that  he  should  expose  to  sale  the  goods  and  ^bruce 
chattels  so  attached  and  condemned  as  aforesaid:  And  «. 

afterwards,  at  the  court  of  our  said  lady  the  queen  of  the  Return  thereto. 
Tolzey  of  the  city  aforesaid,  holden  here  in  the  Guildhall 
aforesaid,  according  to  the  custom  of  the  city  aforesaid,  on 
Monday,  the  2l8t  August  in  the  year  last  mentioned, 
came  the  said  W.  K.  Wait  and  S.  James,  by  their  said 
attorney,  and  the  aforesaid  R.  Pointing,  officer,  &c.,  now 
here  in  the  same  court  returned  and  certified  upon  the 
precept  aforesaid  last  mentioned,  that  he,  by  virtue  of  that 
precept  to  him  in  form  aforesaid  directed,  had  sold  the 
goods  and  chattels  therein  mentioned  by  public  auction  to 
sundry  persons  for  the  sum  of  444^.  19«.  Sd,  in  the  whole,  of 
lawful  money  of  Grreat  Britain,  after  paying  the  expenses  of 
sale;  and  hereupon,  at  the  same  court,  at  the  petition  of  the  Judgment 
said  W.  K.  Wait  and  S.  James,  by  their  said  attorney  made,  thToTiginir  ' 
according  to  the  custom  of  the  city  aforesaid  in  the  same  ^^^'^- 
from  the  time  whereof  the  memory  of  man  is  not  to  the 
contrary  used  and  approved,  it  was  considered  by  the 
court  here  that  the  said  W.  K.  Wait  and  S.  James  should 
recover  against  the  said  John  Coombe  the  said  sum  of 
444/.  19f .  Sd.  in  part  satisfaction  of  their  said  debt  of 
600/.  so  as  aforesaid  by  them  sought  and  proved ;  and  after- 
wards  at  the  same  court  here,  the  said  W.  K.  Wait  and  S. 
James  came  in  their  proper  persons  and  acknowledged  to 
have  received  out  of  the  court  here  the  same  sum  of 
444/.  198.  Sd.  in  part  of  satisfaction  of  their  debt  afore- 
said. 

The  errors  assigned  were  as  follow : — ^That,  on  the  12th  Auignment  of 
June^  1837,  a  certain  writ  of  certiorari  duly  issued  out  of 
the  Court  of  Exchequer  at  Westminster,  directed  to  the 
recorder  of  the  borough  of  the  city  of  Bristol  and  county 
of  the  same  city,  and  to  the  judge  of  the  Tolzey  court 
there,  for  the  removal  of  the  plaint  into  the  Exchequer ; 
which  writ  afterwards,  and  before  the  return  thereof,  to 
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1840.  wit^  on  the  12th  July^  1837  aforesaid^  was  duly  shewn  and 
delivered  to  Sir  C.  Wetherell,  Knight^  then  and  still  being 
the  recorder  of  the  borough  of  the  said  city  of  Bristol,  and 
judge  of  the  said  Tolzey  court,  to  be  by  him  allowed  in  due 

1.  That  issue  ^^^^^  ^f  ^^^  *  ^^^^f  although  it  appeared  by  the  record 
1!i"iourt1ieiow  *^<>^8aid  that  Robert  Bruce  the  younger  joined  in  the 
without  the  as-  issuc  SO  taken  by  the  said  W.  K.  Wait  and  S.  James  upon 
plaintiff  in  er-  the  said  plea  of  property  of  him  the  said  Robert  Bruce  the 
'°''  younger,  and  in  the  prayer  of  the  said  W.  K.  Wait  and  S. 

James  that  such  inquiry  should  be  made  by  the  country 
as  in  the  said  record  is  mentioned ;  yet  the  said  joinder  in 
issue  was  made  by  and  on  behalf  of  the  said  W.  K.  Wait 
and  S.  James  without  the  knowledge  of  him  the  said  Ro- 
bertBruce  the  younger,  and  without  any  authority  from  him 
the  said  Robert  Bruce  the  yoimger  to  make  such  entry  for 

2.  That  the  or  on  his  behalf:  that  the  said  writ  of  certiorari  was  shewn 
TToUey  court  *"*^  delivered  to  the  said  Sir  C.  Wetherell,  so  being  such 
refused  to  allow  recorder  and  judge,  at  the  opening  of  the  said  court  so 

acertioran.  j      o  '  r  o 

held  on  the  12th  July,  1837  aforesaid,  and  before  the  trial 
of  the  said  issue;  yet  the  said  Sir  C.  Wetherell,  so  being 
such  recorder  and  judge  as  aforesaid,  then  and  there  wholly 
refused  to  allow  the  said  writ  of  certiorari,  and  proceeded 
to  the  trial  of  the  said  issue.     Joinder. 

Manfiing,   Serjeant,  for  the  plaintiff  in  error  (33). — 
Upon   an  assignment  of  errors  in  fact,  the  court  are 

(33)  The  points  marked  for  ai^  plies  only  to  cases  in  which  the 

gument  on  the  part  of  the  plaintiff  defendant  has   been  arrested,  or 

in  error  were  as  follow : —  has  appeared  to  an  action  or  soit 

That  the  writ  of  certiorari  ought  commenced  against  him;  whereas, 

to  have  been  allowed  by  the  re-  Coombe,  the  defendant  below,  nei- 

corder,  on  several  grounds — first,  ther  was  arrested  nor  appeared — 

that  a  proceeding  by  foreign  attach-  thirdly,  that  the  joinder  of  issue 

ment  is  not  within  ibe  21  Jac.  1,  c.  mentioned  in  the  2nd  section  of  the 

23,  inasmuch  as  the  whole  tenor  of  statute  means  such  a  joinder  of  is- 

the  provision  of  that  statute  is  inap-  sue  as  denotes  an  acquiescence  in 

plicable  to  such  a  mode  of  proceed-  such  issue,  and  is  an  act  done  by  a 

ing — Secondly,  that  the  statute  ap-  party  accepting  an  issuc,  and  not  an 
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bound  to  take  notice  of  errors  in  law  apparent  on  the        1840. 
&ce  of  the  record — Castledine  y.  Mundy,  4  B.  &  Ad.  91^ 
1  N.  &  M.  635. 

The  plaintiff  in  error  was  no  party  to  the  joinder  of 
issue^  and  therefore  the  case  is  not  within  the  21  Jac.  1, 
c.  2&J  s.  2.  That  clause  enacts  that  ''  no  writ  of  certiorari^ 
&c.  to  be  saed  ont  to  stay  or  remove  any  action^  bill,  plaint, 
or  canse  brought,  conunenced,  or  depending  in  any  court 
or  courts  of  record  within  any  city,  liberty,  town  corporate, 
or  jurisdiction,  shall  be  received  or  allowed  by  the  steward 
or  stewards,  judge  or  judges,  officer  or  officers  of  the  court 
(H*  courts  wherein  or  to  whom  any  such  writ  shall  be  di* 
rected  and  delivered,  &c.,  except  that  the  said  writ.be 
delivered  to  the  steward,  &c.,  before  issue  or  demurrer 
joined  in  the  said  cause  or  causes  so  depending  in  any  such 
court  of  record,  &c.,  having  power  to  hold  such  plea,  so  as 
the  said  issue  or  demurrer  be  not  joined  within  six  weeks 
next  after  the  arrest  or  appearance  of  the  defendant  or 
defendants  in  such  action  or  suit.''  And  the  reason  is  this, 
that  a  party  who,  by  joining  issue,  has  agreed  to  go  to  trial 
before  the  inferior  tribunal,  ought  not  to  be  permitted 
afterwards  to  retrace  his  steps.  Whether  or  not  the  join- 
ing issue  is  the  act  of  the  party  becomes  therefore  a  mate- 
rial consideration.  And  this  is  not  mere  matter  of  practice 
in  the  discretion  of  the  judge  of  the  inferior  court;  for, 
the  consequence  of  so  holding  it  would  be  to  enable  him 
to  retain  the  cause  there  contrary  to  the  conmion  law  right 

ad  done  by  bis  adversary  without  ing  been  previously  issued,    and 

hit  concurrence,  and  perhaps  with-  without  any  notice  given  to  him  of 

oDt  bis  knowledge.  the  existence  of  any  plaint,  action, 

That  the  judgment  of  the  court  or  suit,  and  without  any  default  in 
below  was  erroneous  because  no  Coombe  in  respect  of  his  appear- 
charter  or  custom  is  set  out  to  war-  ance  to  any  plaint,  action,  or  suit 
rant  the  ooune  of  proceedmg  pur-  That  it  did  not  appear  by  the  re- 
sult in  the  Toliey  court.  cord  below  that  the  debt  for  which 

Thai  it  appeared  by  the  record  Coombe  was  sued  arose  within  the 

that  the  attachment  issued  against  jurisdiction  of  the  Tolzey  court. 
Coombe  without  any  summons  hav- 


92  IN   THE   COMMON    PLEAS^ 

1840.  of  the  parties  to  remove  it.  Like  the  19  Geo.  3,  c.  70,  s.  4, 
which  provides,  that,  in  all  cases  where  final  judgment  shall 
be  obtained  in  any  action  or  suit  in  any  inferior  court  of 
record,  the  record  may  be  removed,  the  statute  in  question 
is  confined  to  those  suits  in  inferior  courts  where  the  pro- 
ceedings are  similar  to  those  in  the  superior  courts,  and 
therefore  does  not  extend  to  the  case  of  a  foreign  attach- 
ment—JBwfoicr  V.  Marshall,  5  B.  &  Aid.  821. 
As  to  the  errors  The  judgc  of  an  inferior  court  has  no  power  to  refuse 
obedience  to  a  writ  of  certiorari :  but,  if  it  has  issued  im- 
providently,  the  course  is  to  apply  to  the  superior  court  for 
a  procedendo  or  a  supersedeas  (34) — Zinck  v.  Langton,  2 
Doug.  749 ;  Williams  v.  TlumaSy  2  Doug.  751,  n. ;  Janes  v. 
Domes,  1  B.  &  C.  143 :  proceedings  taken  in  defiance  of 
the  certiorari  are  coram  non  judice  and  erroneous. 
As  to  the  errors      The  record  scts  out  no  charter  or  custom  to  warrant  the 

course  of  proceeding  that  has  been  adopted  in  this  case. 
The  want  of  The  proceeding  by  attachment  is  a  proceeding  founded 

reiuroTerror  ^^ou  a  default  of  the  party,  and  therefore  cannot  properly 
of  Oie^record^  ^®  taken  without  a  previous  summons.  The  record  in  the 
present  case  is  consequently  erroneous  for  omitting  to  shew 
that  Coombe  was  summoned  to  appear  in  the  Tolzey  court. 
In  a  note  by  Serjeant  Williams  to  TurbiU^s  case,  1  Saund. 
67,  n.  (1),  it  is  said :  "  This  custom  [of  foreign  attachment 
in, London]  was  certified  by  Starkey,  Recorder  of  London, 
to  be,  ^  that,  if  a  plaint  be  affirmed  in  London,  before,  &;c., 
against  any  person,  and  it  be  returned  nihil,  if  the  plaintiff 
will  surmise  that  another  person  tvithin  the  city  is  a  debtor 
to  the  defendant  in  any  sum,  he  shall  have  garnishment 
against  him  to  warn  him  to  come  in  and  answer  whether 
he  be  indebted  in  the  manner  alleged  by  the  other;  and, 
if  he  comes,  and  does  not  deny  the  debt,  it  shall  be  attached 
in  his  hands,  and,  after  four  defaults  recorded  on  the  part 
of  the  defendant,  such  person  shall  find  new  surety  to,  the 

(31)  See  Bruce  v.  Wait,  3  M.  &  Welsby,  21. 


EABTSR   TERM,   3  VICTORIES.  93 

plaintiff  for  the  said  debt;  and  judgment  shall  be  that  the  1840. 
plaintiff  shall  have  judgment  against  him,  and  that  he  shall 
be  quit  against  the  other,  after  execution  sued  out  by  the 
plaintiff/  22  Edw.  4,  30.  b. ;  1  Rol.  Abr.  554,  pi.  4. ;  Hem 
y.  Siubbs,  Oodb.  400, 401,  pi.  483.  But,  if  no  execution  be 
sued  out,  the  plaintiff  may  go  on  with  the  suit  below,  and 
the  ddiendant  may  sue  his  debtor,  notwithstanding  the 
judgment — ^Dyer,  82.  b. ;  so  certified  by  Brook,  Recorder, 
7  Edw.  6.  The  plaintiff  finds  common  pledges  to  prosecute 
his  plaint,  and  thereupon  process  issues  by  a  summons 
directed  to  the  serjeant-at-mace  to  summon  the  defendant, 
who  makes  return  that  the  defendant  has  nothing  whereby 
he  can  be  smnmoned.  A  custom  has  been  said  to  prevail, 
not  to  summon  the  defendant  or  give  him  any  notice  of 
the  plaint,  so  that  the  attachment  issued  without  his  privity 
or  knowledge.  This  custom,  however,  has  been  justly  ex- 
ploded, as  being  contrary  to  the  first  principles  of  justice : 
and  a  judgment  of  foreign  attachment  which  appeared  to 
have  been  given  without  a  summons  and  nihil  returned, 
was  adjudged  to  be  erroneous  and  void :  for,  inasmuch  as 
the  attachment  is  founded  upon  the  default  of  the  defend- 
ant's appearance  to  the  plaint,  how  can  he  be  said  to  have 
been  guilty  of  a  default  of  appearance  if  he  has  never  been 
summoned  to  appear?  Fisher  v.  Lane,  3  Wils.  297,  2  W. 
Blac.  834.''  And  the  proper  mode  of  taking  advantage  of 
a  defect  in  the  record  in  this  respect  is  by  writ  of  error — 
Hartan  v.  Beckman,  1  T.  B.  760. 

The  record  is  further  erroneous,  for  it  does  not  state 
that  the  cause  of  action  arose  within  the  jurisdiction  of  the 
Tolzey  court,  which  is  essentially  necessary  in  every  pro- 
ceeding in  an  inferior  court — Moravia  v.  Slqper,  WiUes, 
30;  TVewr  v.  fFaU,  1  T.  B.  151. 

R.  V.  Richartb  {Whitmore  was  with  him),  for  the  defend- 
ants in  error. — ^The  addition  of  the  similiter  is  an  act  that  As  to  the  errors 
may  be  done  by  either  party.   ''  As  the  party  has  no  option 
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1840.  in  accepting  the  issue,  wlien  well  tendered,  and  as  the 
similiter  may  in  that  case  be  added  for  him,  the  accept- 
ance of  the  issue  when  well  tendered  may  be  considered  as 
a  mere  matter  oi  form:**  Stephen  on  Pleading,  8rd  edit* 
237.  This,  therefore,  is  clearly  a  mere  matter  of  practice, 
which  cannot  be  made  the  subject  of  a  writ  of  error — 
Cherry  v.  Powell,  1  D.  &  R.  50.  Besides,  the  objection,  if 
it  be  one,  was  waived  by  the  party's  appearance  before  the 

The  certiorari  was  too  late :  more  than  six  weeks  had 
elapsed  since  the  appearance.  And  the  defendant  in  the 
original  plaint  was  the  only  person  who  could  by  law  sue 
out  such  writ — Cross  v.  Smithy  2  Ld.  Raym.  837;  Bacon's 
Abridgment,  Error,  (B) ;  Viner's  Abridgment,  Error,  (K), 
pi.  10. 
As  to  the  errors  It  was  uot  neccssary  to  set  out  any  charter  or  custom 
"  '*''•  upon  the  record — Sherbom  v.  Bostock,  Fitzg.  51.   Nor  was 

it  necessary  to  allege  that  the  cause  of  action  arose  within 
the  jurisdiction  of  the  inferior  court :  this  is  never  done 
where  the  form  of  declaration  is  by  concessit  solvere,  as  in 
the  courts  of  Great  Session  in  Wales.  [Ttndal,  C.  J. — 
The  Welsh  courts  and  the  courts  of  the  counties  palatine 
are  superior  courts — Peacock  v.  BeU,  1  Saimd.  73.  Meade, 
J. — ^The  courts  of  Great  Session  have  jurisdiction  in  tran- 
sitory actions,  wherever  the  cause  of  action  may  arise.] 
As  to  the  want  It  must  be  assumcd  that  the  proceedings  in  this  case 
summons,  j^^^^  ^^^^  conducted  iu  conformity  with  immemorial  usage : 
and,  unless  the  court  are  of  opinion  that  no  such  custom 
can  legally  prevail,  the  defendants  must  have  judgment. 
The  object  of  the  attachment  is  merely  to  obtain  a  pledge 
for  the  party's  appearance.  It  seems  to  be  the  custom  in 
London  to  issue  a  summons  and  get  it  returned  nihil :  no 
attempt  is  made  to  serve  the  summons :  the  whole  is  use- 
less parade.  There  are  many  authorities  to  shew  that  it  is 
not  necessary  either  that  the  debt  should  arise  within  the 
local  jurisdiction,  or  that  the  defendant  should  reside  within 
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ity  or  be  actually  summoned — Banks  v.  Self,  5  Taunt.  284^  n. ;  1540. 
Harrington  y.  Macmcrris,  5  Taunt.  228^  1  Marsh.  33; 
Thomson  ▼.  IkmenfOTt,  4  M.  &  R.  110.  The  garnishee  has 
no  right  to  say  that  the  debt  is  not  established  as  between 
the  plaintiffs  below  and  the  principal  debtor:  the  only 
question  for  him  is,  whether  or  not  the  goods  are  the  pro* 
perty  of  the  debtor.  With  regard  to  Fisher  y.  homey  there 
is  an  essential  difference  between  the  report  in  Wilson  and 
that  by  Sir  W.  Blackstone,  where  Lord  Chief  Justice  De 
Grey  assigns  as  the  reason  for  the  decision,  that  the  judg- 
ment in  the  Mayor's  court  did  not  appear  to  be  such  as 
fell  within  the  custom;  there  being  no  summons  of  the 
defendant,  nar  any  return  ofmhil. 

Manmngy  Serjeant,  was  heard  in  reply. 

TufDAL,  C.  J. — ^This  is  a  proceeding  on  a  foreign  attach- 
ment in  the  Tolzey  court,  Bristol,  brought  before  us  upon 
a  writ  of  error  in  a  suit  wherein  Wait  and  James  were 
plaintifib  and  John  Coombe  defendant.  From  the  tran- 
script of  the  proceedings  that  has  been  sent  up  to  us,  it 
appears  that  Wait  and  James  affirmed  their  plaint  against 
Coombe  in  a  plea  of  debt  upon  demand,  and  sought  pro- 
cess of  foreign  attachment  to  be  made  thereupon  against 
Coombe,  according  to  the  custom  of  the  city;  not  stating 
that  any  summons  issued,  or  that  any  return  was  made 
by  the  proper  officer,  of  non  est  inventus,  or  nihil  by 
which  the  party  could  be  summoned.  The  record  then 
goes  on  to  state  that  thereupon,  at  the  request  of  Wait 
and  James,  according  to  the  custom  of  the  dty,  it  was 
commanded  by  the  court  to  their  officers  that  they  should 
attach  Coombe  by  his  goods  and  chattels,  so  that  he  should 
be  at  the  next  court  after  the  attachment  in  the  Guildhall 
of  the  said  city  to  answer  to  Wait  and  James  in  the  plea 
aforesaid ;  and  that  the  officer  returned  and  certified  to  the 
conrt  upon  the  precept  last  mentioned^  that  he  by  virtue 
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1840.        of  that  precept  had  attached  Coombe  by  certain  oats^ 
3^^j,g        being  the  proper  goods  and  chattels  of  Coombe,  to  answer 


Wait. 


Wait  and  James  of  their  aforesaid  plea  of  plaint,  accord- 
ing to  the  custom  aforesaid.  The  next  statement  is,  that 
Robert  Bruce  the  younger  (the  plaintiff  in  error)  comes  in 
and  claims  property  in  the  oats;  his  plea  of  property  is 
duly  put  in,  a  trial  had,  and  a  verdict  that  the  oats  were  not 
the  property  of  the  claimant.  Two  judgments  are  thereupon 
given — ^the  one  against  Robert  Bruce  the  younger — the 
other  an  ultimate  judgment  against  Coombe  for  the  sum 
of  444i.  Ids.  Sd.,  the  proceeds  of  the  oats. 

Two  matters  are  assigned  as  errors  in  fact — first,  that 
the  judge  of  the  Tolzey  court  refused  to  allow  a  writ  of 
certiorari  that  had  been  duly  issued  and  served  for  the 
removal  of  the  plaint  into  the  court  of  Exchequer — ^se- 
condly, that  the  joinder  in  issue  was  not  a  joinder  to 
which  the  defendant  below  was  a  party.  Now,  it  is  unne- 
cessary to  maintain  that  either  of  these  are  errors  in  fact : 
for,  it  appears  to  me,  upon  the  authority  of  Fisher  v.  Lane, 
3  Wils.  297,  that  there  is  error  in  law  upon  the  face  of 
this  record,  inasmuch  as  it  contains  no  statement  of  the 
issuing  or  the  return  by  the  oflScer  of  the  court  of  any  writ 
of  summons,  so  as  to  justify  the  proceedings  in  the  attach- 
ment. The  earliest  authority  to  be  found  upon  the  sub- 
ject is  the  Year  Book,  22  Edw.  4,  80,  cited  in  Comyns's 
Digest,  Attachment,  (A),  where  it  is  said,  that,  "By  the 
custom  of  London  (and  there  is  no  material  difference  in 
this  respect  between  the  custom  of  Bristol  and  the  custom 
of  London ;  at  least  none  that  we  are  bound  to  take  no- 
tice of),  if  a  plaint  be  entered  in  the  court  of  the  mayor  or 
the  sheriff  against  A.,  and  the  process  be  returned  nihil, 
and  thereupon  the  plaintiff  suggests  that  another  person 
within  London  is  indebted  to  A.,  the  debtor  shall  be 
warned,  and  if  he  does  not  deny  himself  to  be  indebted  to 
A.,  the  debt  shall  be  attached  in  his  hands.  And  process 
issues  by  a  summons,  directed  to  the  serjeant-at-mace  to 
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summon  the  defendant^  who  makes  return  qaod  de&n*         }S40. 
dens  nihil  habet  per  quod  sum*  potest.    Then,  upon  a      ^^""^^""^ 
suggestion  entered  that  A.  is  indebted  to  the  defendant,         _«. 
a  precept  goes  to  the  seijeant  to  attach  the  money  in  the 
hands  of  A.  Lut.  981  :*'  evidently  shewing  the  summons 
to  be  a  necessary  step  in  the  process  of  attachment.    In 
Fisher  v.  Lane,  3  Wils.  297,  2  W.Blac.  834,  the  phun- 
tiff  sued  as  administratrix  for  goods  sold  and  deUvered  by 
the  intestate.    The  defence  set  up  under  the  general  issue 
was  payment  to  one  J'Anaon  in  consequence  of  a  judg- 
ment upon  a  foreign  attachment  in  London.    It  did  not 
appear  from  the  evidence  that  Mrs.  Fisher,  the  plaintiff, 
liad  any  notice  of  the  proceedings  on  the  foreign  attach- 
ment, or  that  she  was  ever  summoned  to  appear  in  the 
city  court  to  answer  to  the  plaint  levied  against  her  by 
J^ Anson,  or  that  she  had  any  notice  thereof  from  the  gar- 
nishees, the  defendants.    And  the  court  broadly  lay  it 
down,  that,  if  any  such  custom  existed,  it  would  be  un- 
reasonable and  void.     ''  Customs  of  particular  cities,''  said 
the  Lord  Chief  Justice  De  Grey,  ''may  deviate  from  the 
course  of  the  common  law,  but  a  custom  contrary  to  the 
first  principles  of  justice  can  never  be  good;  so  this  cus- 
tom not  to  mmmon  or  give  notice  to  a  defendant  in  a  suit 
commenced  against  him  is  contrary  to  the  first  principles 
of  jnstioe,  and  (in  my  opinion  as  at  present  advised)  can- 
not be  good.    The  twenty-seven  colonies  abroad  cannot 
make  a  law  contrary  to  the  law  of  England,  but  they 
may  make  any  law  agreeable  thereto,  and  to  the  princi- 
ples of  justice,  but  not  contrary  to  the  principles  of  jus- 
tice.'^   Now,  if  the  proceedings  in  foreign  attachment  are 
void  in  hiet  where  it  appears  in  evidence  that  no  sum- 
mons has  been  issued  or  returned,  it  follows  that  they 
must  be  equally  erroneous,  where  the  proceedings  being 
set  out  upon  the  record,  the  same  defect  therein  is  dis- 
ck»ed«    An  observation  has  been  made  as  to  the  right  of 
Bmee  to  bring  a  writ  of  error.    But,  without  saying  that 
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1840.  tbis  is  a  proper  time  to  raise  that  objection^  it  is  enough 
to  say  that  he  is  not  a  stranger  to  the  record;  for^  there  is 
a  judgment  against  him.  I  am  of  opinion  that  the  jndg« 
ment  of  the  court  below  must  be  reversed. 

BosANQUST^  J. — I  am  also  of  opinion  that  there  is  error 
on  this  record^  in  consequence  of  its  appearing  that  the 
suit  against  Coombe  in  the  Tolzey  court  was  commoioed 
by  attachment,  without  any  previous  summons  to  give 
him  notice.  For  the  reasons  given  by  the  Lord  Chief 
Justice,  and  upon  the  authority  of  FUher  v.  Lane,  I  think 
this  is  ground  for  reversing  the  judgment. 

Ebskine,  J. — I  am  of  the  same  opinion,  and  for  the 
reasons  abready  given.  The  absence  of  a  statement  on 
the  face  of  the  record  of  the  issuing  or  return  of  a  sum- 
mons, appears  upon  the  authorities  to  be  an  error  of  which 
the  garnishee  may  avail  himself.  It  appears  from  the 
case  of  Fisher  v.  Laine,  that,  if  Coombe  had  brought  an 
action  against  the  gamiahee,  the  latter  could  not  under 
the  circumstances  have  justified  the  giving  up  the  oats. 

Maule,  J. — ^I  am  also  of  opinion  that  the  judgment 
pronounced  by  the  Tolzey  court  must  be  reversed,  because 
it  is  not  shewn  upon  the  face  of  the  record  that  Coombe, 
the  original  debtor,  was  summoned  to  appear  before  the 
process  of  attachment  issued.  Usher  v.  Lane  is  directly 
in  point :  and  there  appears  to  me  to  be  no  discrepancy 
between  the  reports  of  that  case  in  8  Wilson  and  in  2  Sir 
W.  Blackstone.  The  case  seems  to  have  been  twice  ar- 
gued. The  former  reporter  could  hardly  have  been  so 
mistaken  as  is  suggested :  the  point  now  under  consider- 
ation is  broadly  and  distinctly  stated  in  three  different 
places  in  the  report. 

Judgment  reversed. 
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MlDDLBTON  V,  CHAMBERS.  Wednetday^ 

May  6th, 

HIS  was  an  action  of  assumpsit  upon  a  bill  of  exchange  in  an  action 
for  lOOW.  drawn  by  one  H.  Wilton  upon  and  accepted  by  e«hang^J!\he 
tlie  defendant,  and  by  TTilton  indorsed  to  the  plaintiff.        ?or'thiSl!JL 

The  defendant  pleaded — ^thirdly,  that,  long  before  and  business  done 
at  the  time  of  making  the  said  bill  of  exchange  in  the  first  the  attorney 
count  mentioned,  the  said  Henry  Wflton  in  the  biU  and  IST/th^^iTefend- 
declaration  mentioned,  acted  and  practised  as  and  carried  ^^^  the  accep- 

,  tor,  the  latter 

on  business  as  an  attorney  in  one  of  his  majesty's  courts  at  pleaded  that  w. 

Westminster,  and  also  as  a  solicitor  in  the  court  of  Chan-  an  attorney  of 

eery,  having  been  theretofore^  to  wit,  in  Easter  Term,  that  Ben^"2[|j  ^ 

is  to  say,  on  the  20th  April,  1810,  duly  admitted,  sworn,  «>iidto'  »n 

''  r     7  9         J  J  J  Chancery  in 

and  enrolled  in  that  behalf;  and  afterwards,  and  after  the  isio,  but  took 
expiration  of  more  than  one  year  firom  such  admission,  ^te'undi  1813, 
swearing,  and  enrolment  respectively,  and  not  at  ouy  time  ^^^]^*gf"' 
before,  to  wit,  on  the  13th  April,  1818,  delivered  in  to  the  practising;  that 
commissioners  apporated  in  that  behalf  a  paper  or  note  in  tinued  to  prac- 
writing,  containing  the  name  and  usual  place  of  residence  outhis  annua?^ 
of  the  said  Henry  Wilton,  and  became  and  was  entitled  to  ^t  «j?^?»  ""**' 

^  *  1820,  when  he 

a  certificate  as  an  attorney,  according  to  the  form  of  the  ceased  to  prac 
statute  in  that  case  made  and  provided ;  which  certificate  mdned  uncer- 
the  said  commissioners  caused  to  be  issued  according  to  ^^  ww^rL-ld*' 
the  form  of  the  said  statute,  and  the  same  was  so  issued,  >nitted  in  the 

King's  Bench 

and  the  said  Henry  Wilton  then  received  the  same,  and  in  1823,  and 
the  same  was  duly  entered  according  to  the  form  of  the  morrthanr 
said  statute,  and  the  said  Henry  Wilton  carried  on  business  y®*!^*'  obtain  a 

'  "^  certificate;  and 

that,  at  the  time 
the  work  in  question  was  done,  he  had  not  been  re-admitted  in  any  of  the  courts  of  law  except 
MM  aCnroud.  The  replication,  admitting  the  facte  stated  in  the  plea,  relied  upon  the  subsequent 
admission  of  W.  in  the  Common  Pleas  and  in  Chancery  in  1826.  And  the  rejoinder,  assuming 
d>at  W.  was  dc  fiurto  admitted  in  the  Common  Pleas,  as  alleged  in  the  replication,  sought  to 
avoid  snch  admission  in  point  of  law  by  alleging  it  to  have  been  "  without  payment  of  any  fur- 
ther duty  in  that  behalf,  according  to  the  form  of  the  statute  in  that  behalf:" — Held,  that  the 
admission  of  W.  in  this  court  must  be  talien  to  have  been  an  original  admission ;  that  there  was 
noching  upon  the  lace  of  the  record  to  shew  that  such  admission  was  void  ;  and  consequently 
tint  W.  was  not  incapacitated  from  suing  for  fees  earned  by  him  whilst  duly  certificated  under 
that  admission. 

The  non-payment  of  stamp-duty  at  the  time  of  admission,  though  it  may  subject  the  party  to 
penalties  does  not  render  the  admission  void. 
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Re- admission 
of  Wilton  in 
1823. 


No  certificate 
tiU  1826. 


That,  at  the 
time  the  work 
was  done, 
Wilton  had 
not  been  re- 
admitted, save 
&c 


and  practised  as  an  attorney  and  solicitor  as  aforesaid; 
and  thereupon^  afterwards,  the  said  Henry  Wilton,  having 
been  so  admitted,  sworn,  and  enrolled,  did  neglect  to  ob- 
tain snch  certificate  as  aforesaid,  according  to  the  form  of 
the  statute  in  that  case  made  and  provided,  for  the  space 
of  one  whole  year  and  upwards,  that  is  to  say,  for  the  space 
of  three  years,  and  was  incapable  of  practising  as  aforesaid 
in  his  own  name  or  in  the  name  of  any  other  person  in  any 
of  the  said  courts  by  virtue  of  his  aforesaid  admission  or 
otherwise,  and  the  said  admission,  entry,  and  enrolment 
of  the  said  Henry  Wilton  became  and  were  thenceforth 
null  and  void :  and  thereupon,  afterwards,  to  wit,  in  Trinity 
Term,  1823,  by  an  order  of  the  court  of  King's  Bench,  the 
said  Henry  Wilton  was  re-admitted  an  attorney  of  the  said 
court,  and  thereupon,  afterwards,  and  more  than  one  year 
after  such  re-admission  as  last  aforesaid,  delivered  to  the 
said  commissioners  such  paper  or  note  in  writing  as  afore- 
said ;  whereupon  the  said  commissioners  caused  to  be  issued 
such  certificate  as  aforesaid  according^  to  the  form  of  the 
said  statute,  and  the  same  was  issued  accordingly,  and  the 
said  Henry  Wilton  then  received  the  same;  but  the  said 
paper  or  note  in  writing  was  not  delivered  to  the  said  com- 
missionars,  neither  was  the  said  last-mentioned  certificate 
issued  as  aforesaid,  at  any  time  within  one  year  after  such 
re-admission  as  aforesaid,  or  within  one  year  afl;er  any  re- 
admission  or  admission  of  the  said  Henry  Wilton  as  such 
attorney  or  solicitor  in  any  other  of  his  said  majesty's 
courts  at  Westminster,  but  a  long  time,  to  wit,  one  year 
more  than  that  time,  and  at  the  time  of  such  re-admission 
the  said  Henry  Wilton  was  not  an  admitted  attorney  of 
any  of  his  majesty's  courts  at  Westminster,  capable  of 
practising  as  such  attorney  eithelr  in  his  own  name  or  the 
name  of  any  other  person :  That,  before  or  at  the  time 
of  doing  the  work  and  business  as  thereinafter  mentioned 
the  said  Henry  Wilton  had  not  been  re-admitted  in  any  of 
his  majesty's  courts  of  law  at  Westminster  except  as  afore- 
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said:   That,  after  such  last-mentioned  re-admission,  and         1840. 
after  the  issuing  of  the  said  last-mentioned  certificate,  and     middletoii 
before  the  making  of  the  bill  of  exchange  in  the  declaration  »• 

mentioned,  the  said  Henry  Wilton  was  retained  and  em-  R^t^n^^, 
ployed  by  the  defendant  to  solicit,  prosetnite^  and  defend 
divers  suits,  causes,  and  businesses  for  the  defendant  in 
his  said  majesty's  courts  at  Westminster,  as  his  attorney 
and  solicitor,  and  in  his  own  name  as  such  attorney  and 
solicitor,  and  did  prosecute,  solicit,  and  defend  the  same  as 
such  attorney  and  solicitor;  and  by  reason  thereof  the  de- 
fendant became  and  was  indebted  to  the  said  Henry  Wilton 
in  divers  large  sums  of  money,  amounting  in  the  whole  to 
a  large  sum,  to  wit,  to  the  sum  of  10,000/.,  as  and  for  the 
costs  and  chaises  of  the  said  Henry  Wilton  as  such  attor- 
ney and  solicitor  as  aforesaid ;  and,  being  so  indebted^  the 
said  Henry  Wilton,  in  order  to  secure  to  the  said  Henry 
Wilton  the  re-payment  of  part  of  the  said  sum  wherein 
the  said  defendant  was  so  indebted  as  aforesaid,  made  and 
drew  the  bill  of  exchange  in  the  first  count  mentioned,  and 
the  defendant  then  accepted  the  same  in  order  to  secure 
such  payment  to  the  said  Henry  Wilton,  and  on  no  other 
account,  and  for  no  other  consideration  whatsoever :  That,  That  the  bill 
fix>m  the  time  of  making  the  said  bill  of  exchange,  until  th"piaintiff  ^ 
the  time  when  the  same  became  due  and  payable  according  "JJ^'  *'  becune 
to  the  tenor  and  effect  thereof,  the  said  bill  of  exchange 
remained  and  continued  in  the  hands  and  possession  of  the 
said  Henry  Wilton,  and  was  afterwards,  and  after  the  same 
became  and  was  over  due,  indorsed  by  the  said  Henry 
Wilton  to  the  plaintiff  as  in  the  declaration  mentioned — 
verification. 

The  replication  to  the  third  plea  stated — ^That  the  said  Replication  to 
Henry  Wilton  did  not  practise  as  an  attorney  or  solicitor  Thatwiiton^^d 
during  any  part  of  the  time  between  the  time  of  his  being  "^ecn*the*timc" 
re-admitted  an  attorney  of  the  court  of  King's  Bench  in  ofhisre-admii. 

^  sion  in  1823, 

Trinity  Term,  1823,  as  in  the  third  plea  alleged,  and  the  and  taking  out 
time  of  the  said  Henry  Wilton  receiving  the  said  certifi-  51Ulryf?82«r 
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1840.        cate  in  the  third  plea  lastly  mentioned,  and  entering  the 

MiDDLETON     s*™®  ^^^  ^^^  proper  oflScer  of  the  said  courts  to  wit,  on  the 

9'  20th  January,  1826:  That,  after  the  issuing  of  the  certificate 

That,  in  Hilary  ^^  *^®  third  plea  lastly  above-mentioned,  and  before  the 

Term.  1826,  he  time  of  the  said  Henry  Wilton  soliciting,  prosecuting,  and 

was  admitted  m  .,.  ii*  •-ii-t 

this  court.  defending  the  said  smts,  causes,  and  businesses  in  the  third 

plea  mentioned  for  the  defendant,  or  any  of  them,  to  wit, 
in  Hilary  Term,  1826,  the  said  Henry  Wilton  was  sworn, 
admitted,  and  enrolled  an  attorney  of  the  court  of  Common 
Pleas  at  Westminster,  pursuant  to  the  statute  in  that  behalf 
made  and  provided^  and  was  and  continued  to  be  an  attor- 
ney of  the  said  court,  so  sworn,  admitted,  and  enrolled  as 
aforesaid,  for  a  long  time,  to  wit,  for  the  space  of  five 
That,  in  Mi-  years  then  next  following :  That  the  said  Henry  Wilton, 
1826.""  Ja'™'  leaving  originally  been  admitted  a  solicitor  of  the  high 
admitted  in  couTt  of  Chancery,  to  wit,  on  the  5th  June,  1810,  after 
the  issuing  of  the  certificate  in  the  third  plea  lastly  above- 
mentioned,  and  before  the  time  of  the  said  Henry  Wil« 
ton's  soliciting,  prosecuting,  and  defending  the  saidrsmts, 
causes,  and  businesses  in  the  third  plea  mentioned  for  the 
defendant,  or  any  of  them,  to  wit,  in  Michaelmas  Term, 
1826,  he,  the  said  Henry  Wilton,  by  an  order  of  the  said 
court  of  Chancery,  was  re-admitted  and  enrolled  a  solicitor 
of  the  high  court  of  Chancery  pursuant  to  the  statute  in 
that  case  made  and  provided,  and  was  and  continued  to  be 
a  solicitor  of  the  same  court,  sworn,  admitted,  and  en- 
rolled as  aforesaid,  for  a  long  time,  to  wit,  for  the  space 
That  he  took  of  five  ycars  then  next  following :  That,  within  a  year 
on^hrjsrd*^***  after  he  the  said  Henry  Wilton  was  sworn,  admitted,  and 
March,  1826.  enrolled  to  be  an  attorney  of  the  said  court  of  Common 
Pleas  at  Westminster  as  aforesaid,  and  within  a  year  from 
the  time  of  the  issuing  of  the  certificate  in  the  third  plea 
lastly  above-mentioned,  and  before  the  time  of  the  said 
Henry  Wilton's  soliciting,  prosecuting,  and  defending  the 
said  suits,  causes,  and  businesses  in  the  third  plea  men- 
tioned for  the  defendant,  or  any  of  them,  to  wit,  on  the 
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23rd  March,  1826,  he,  the  said  Henry  Wilton,  ddifeied        iMOi 

in  to  the  commiBaioners  of  the  stamp   dnties  a  note 

in  wilting,  containing  the  name  and  nraal  place  of  le- 

ndenoe  of  him  the  said  Henry  Wilton^  poiBoant  to  the 

statute  in  that  behalf  made  and  provided^  and  then  paid 

the  dntiea  in  that  behalf  required,  aoorarding  to  the  place 

of  his  residence,  and  obtained  such  certificate  as  by  law 

required  in  that  behalf,  the  said  certificate  being  dien 

issued  by  the  said  commissioners  according  to  the  statute  in 

that  behalf  made  and  provided;  and  the  said  Henry  Wilton 

then  caused  the  said  certificate  to  be  entered  in  the  said 

court  of  Common  Pleas  with  the  proper  <tf&cer  in  that  behalf 

according  to  the  statute  in  that  behalf  made  and  pronded: 

That  the  said  Henry  Wilton,  after  the  issuing  of  the  last-  ThatcertiikaiM 

were  rtguiMtiy 

mentioned  certificate,  and  between  the  I5th  Norember  taken  o«c  by 
and  the  I6th  December  in  each  of  the  sereral  years  1826,  ^^'^r^ 
1827,  1828,  1829,  and  1830,  to  wit,  on  the  1st  Decem- 
ber in  each  of  those  years  respectively,  ddiYered  in  to  the 
commj^oners  of  stamp  duties  a  note  in  writing,  contain- 
ing the  name  and  usual  place  of  residence  of  him  the  said 
Henry  Wilton,  pursuant  to  the  statute  in  that  behalf  made 
and  provided,  and  then  paid  the  duties  in  that  behalf  re- 
quired,  according  to  the  place  of  his  residence,  and  ob- 
tained such  certificate  as  by  law  required  in  that  behalf^ 
the  same  certificate  being  then  issued  by  the  said  commis- 
sionera  according  to  the  form  of  the  statute  in  that  behalf 
made  and  provided;  which  five  last-mentioned  certificates 
he,  the  said  Henry  Wilton,  to  wit,  on  the  1st  December 
in  each  of  the  said  years  1826,  1827,  1828,  1829,  and 
1880,  caused  to  be  respectively  entered,  and  the  same 
were  then  respectively  entered,  in  one  of  the  courts  wherein 
he  the  said  Henry  Wilton  was,  at  the  respective  times  of 
entering  the  same  as  aforesaid,  sworn,  admitted,  and  en- 
rolled an  attorney  as  aforesaid,  to  wit,  the  said  courts  of 
King's  Bench  and. Common  Pleas,  and  with  the  proper  of- 
ficer in  that  behalf,  according  to  the  statute  in  that  behalf 
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1840.  made  and  provided;  and  the  first  of  which  five  last-men- 

j^J^^^J]^^  tioned  certificates  was  obtained  within  one  year  after  the 

«•  issuing  of  the  said  certificate  of  the  23rd  March,  1826 : 

That  the  busi-  '^^^  ^^®  suits,  causcs,  and  businesses  which  the   said 

nest  in  respect  Henry  Wilton  was  employed  and  retained  by  the  defend- 

of  which  the  "^  ,,-,*         /ii.-i 

bill  was  drawn    ant  to  solicit,  prosccute,  and  defend  for  the  defendant, 
b  "him\"twecn  and  in  respect  whereof  the  said  bill  of  exchange  was  drawn, 
^26*  and  th7'  "*^  evcry  part  thereof,  were  solicited,  prosecuted,  and  de- 
sist December,  fended  by  the  said  Henry  Wilton  for  the  defendant  in  the 
said  courts  of  King's  Bench,  Common  Pleas,  and  Chancery, 
during  the  time  he  the  said  Henry  Wilton  was  such  attor- 
ney and  solicitor  as  aforesaid,  admitted  and  enrolled  as 
aforesaid,  and  having  such  certificates  as  aforesaid  entered 
as  aforesaid,  and  whilst  he  was  capable  of  practising  as 
such  attorney  and  solicitor  as  aforesaid,  that  is  to  say,  on 
the  1st  January,  1826,  and  on  divers  other  days  and  times 
between  that  day  and  the  31st  December,  1831 :  and  that 
no  business  in  the  said  suits  or  causes,  or  any  other  busi- 
ness in  respect  of  which  the  said  bill  was  so  drawn,  was 
done  or  performed  by  the  said  Henry  Wilton  without  ob- 
taining a  certificate  as  required  by  law  in  that  behalf,  or 
without  entering  the  same  in  one  of  the  said  courts  wherein 
the  said  Henry  Wilton  was  admitted,  sworn,  or  enrolled 
as  aforesaid — ^verification. 
Rejoinder.  The  defendant  rejoined — that  the  said  Henry  Wilton 

WM  Utadtted  in  ^^  theretofore,  to  wit,  in  Hilary  Term,  1826,  admitted  an 
^c  Common      attorney  in  the  court  of  Common  Pleas  at  Westminster  as 

Pleas  in  1826,  *^ 

in  the  replication  mentioned,  by  virtue  of  a  certain  con- 
tract enrolled  in  the  court  of  King's  Bench,  and  registered 
with  the  proper  officer  in  that  behalf,  and  a  service  under 
the  same,  and  under  which  the  said  Henry  Wilton  had 
been  theretofore  admitted,  sworn,  and  enrolled,  in  Easter 
Term,  1810,  as  in  the  third  plea  in  that  behalf  mentioned, 
and  was  re-admitted  in  Trinity  Term,  1823,  as  in  the 
without  pay-  third  plea  mentioned;  and  the  said  Heniy  Wilton  was  so 
SSier  duly  Ac  admitted  in  the  said  court  of  Common  Pleas  tvUhaui  pay- 
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Chambers. 

Consideration 
not  illegal. 


As  to  Mrilton*8 
qualification  to 
practise. 


fVighiman,  in  support  of  the  demurrer. — ^Thia  is  not  like 
tlie  case  of  a  party  suing  upon  a  security  the  consideration 
for  which  is  illegal^  as,  for  a  demand  arising  out  of  a  gam- 
ing or  usurious  transaction :  there  is  nothing  imm<»al  or 
inequitable  in  the  demand.  Inadequacy  of  consideration 
is  no  answer  to  an  action  on  a  bill  of  exchange.  In  Grant 
v.  Wekhman,  16  East,  207,  it  was  held  to  be  no  objection 
to  an  action  on  a  promissory  note,  that  it  was  given  as  part 
of  the  consideration  of  an  indenture  of  apprenticeship  for 
less  than  seven  years,  by  being  antedated ;  such  an  inden- 
tnre  being  only  voidable. 

But  the  real  question  is  whether  Mr.  Wilton,  during  the 
time  that  the  business  was  done  in  respect  of  which  this 
bill  was  given,  was  qualified  to  practise ;  for,  it  being  sp* 
parent  on  the  pleadings  that  the  bill  was  indorsed  to  the 
present  plaintiff  after  it  became  due,  the  holder  takes  it 
with  all  the  infirmities  that  belong  to  it.  The  bctA  appear 
from  the  plea  to  be  these : — ^Wilton  was  admitted  an  attor- 
ney of  the  court  of  King's  Bench  in  1810.  He  first  began 
to  practise  in  1818,  and  continued  to  do  so  until  1820, 
having  regularly  taken  out  his  certificate  in  the  meantime. 
In  1820,  he  ceased  to  take  out  his  certificate  or  to  practise. 
In  1828,  he  was  re-admitted  in  the  King's  Bench,  but  ob- 
tained no  certificate  for  more  than  a  year  after  such  re-ad- 
mission. Now,  had  the  matter  stood  there,  the  plaintiff 
would  clearly  have  been  entitled  to  judgment :  for,  in  a 
case  of  this  kind  it  is  for  the  defendant  to  exclude  all  con- 
clusions; and  it  is  consistent  with  all  that  is  stated  in  the 
plea  that  Wilton  was  from  the  first  an  admitted  attorney 
of  this  court.  The  replication  introduces  new  facta — that 
Wilton  did  not  practise  between  the  time  of  Ids  re-admis- 
sion in  1823,  and  taking  out  his  certificate  in  1826 ;  that, 
in  Hilary  Term,  1826,  he  was  admitted  in  this  court ;  that 
in  Michaelmas  Term,  in  the  same  year,  he  was  admitted  in 
Chancery ;  that  he  took  out  a  certificate  in  March,  1826, 
and  renewed  it  regularl7  down  to  the  year  1830;  and  that 
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all  the  biuiness  in  question  was  done  betwe^i  1826  and  1840. 
1831.  The  rejoinder  intended  to  conrey  that  Wilton  was 
admitted  here  npon  his  re-admission  in  the  King's  Bench^ 
and  '*  without  payment  of  any  farther  duty  in  that  behalf/' 
Bat  there  is  nothing  to  shew  that  the  admission  here  was 
not  an  original  admission^  or  that  the  25/.  duty  was  not 
paid.  [Tmdal,  C.  J. — By  coming  to  this  ooort  he  obtained 
an  admission  by  a  devious  course^  avoiding  the  payment  of 
arrears  of  duty.]  The  court  will  not  assume  that  he  has 
been  guilty  of  a  breach  of  a  penal  statute.  Besides^  the 
stamp  acts  create  no  incapacity ;  there  is  no  clause  in  any 
of  them  making  the  admission  de  facto  absolutely  null  and 
void ;  and  there  is  nothing  upon  the  face  of  this  record  to 
bring  the  case  within  either  the  80th  or  the  Slst  section  of 
the  87  Geo.  8,  c.  90.  The  point  now  raised  is  perfectly  dis- 
tinct from  those  in  the  several  cases  of  WiUon  v.  Chambers, 
7  Ad.  k  E.  524,  2  N.  &  P.  892,  Ex  parte  Chancers,  in  re 
WUtmij  2  Eeene,  497,  and  Paget  v.  Chambers,  7  Scott,  610, 
5  New  Cases,  680.  Consistently  with  the  allegations  here, 
all  the  business  may  have  been  done  in  Chancery.  The 
plaintiff,  therefore,  is  entitled  to  judgment — ^first,  because 
it  nowhere  appears  upon  these  pleadings  that  Wilton's  ad- 
mission in  this  court  was  irregular — secondly,  because,  sup- 
posing the  admission  here  to  have  been  an  original  admis- 
sion, and  no  further  duty  paid,  though  Wilton  might  have 
rendered  himself  liable  to  penalties,  yet  the  admission  was 
not  void  so  as  to  disable  him  from  practising  or  suing  for 
fees — ^thirdly,  because  there  is  nothing  to  negative  his  being 
a  good  solicitor  in  Chancery. 

ChawneQ,  Serjeant,  {Tayourd,  Serjeant,  was  with  him), 
contra. — ^The  plea  states  exactly  the  facts  that  were  before 
the  court  ia  the  case  of  WUton  v.  Chambers — that  Wilton 
was  admitted  an  attorney  of  the  court  of  King's  Bench  and 
a  solicitor  in  the  court  of  Chancery  in  the  year  1810,  but 
took  out  no  certificate  until  1813,  when  he  first  commenced 


108  IN  THE  COMMON  PL£A8^ 

1840.  practising;  that  he  thence  continued  to  practise^  duly  tak- 
ing out  his  annual  certificate^  until  1820^  when  he  ceased 
to  practise  and  remained  uncertificated;  that  he  was  re- 
admitted in  the  King's  Bench  in  1823^  and  neglected  for 
more  than  a  year  to  obtain  a  certificate;  and  that^  at  the 
time  the  work  in  question  was  done^  he  had  not  been  re- 
admitted in  any  of  his  majesty's  courts  of  law  at  Westmin- 
ster, except  as  aforesaid.  The  replication  admits  the  facts 
stated  in  the  plea,  and  relies  upon  the  subsequent  admis- 
sion of  Wilton  in  this  court  in  Hilary  Term,  1826,  and  in 
the  court  of  Chancery  in  Michaelmas  Term,  in  the  same 
year :  and  the  effect  of  the  rejoinder  is,  to  admit  the  admis- 
sion of  Wilton  in  this  court  in  point  of  fact,  and  to  avoid  it 
in  point  of  law.  The  rejoinder  states  that  Wilton  was  ad* 
mitted  in  the  court  of  Common  Pleas  '^  without  payment 
of  any  further  duty  in  that  behalf,  according  to  the  form  of 
the  statute  in  that  behalf.''  This  is  not  specially  demurred 
to  on  the  ground  of  uncertainty ;  and  therefore  it  must  be 
taken  to  be  in  substance  an  allegation  that  no  duty  was 
paid  on  the  occasion  of  his  admission  here. 
Wilton's  admis-  If  the  admission  of  Wilton  in  this  court  be  taken  to  have 
atoiwioiL  ^®®^  ^  re-admission,  it  was  clearly  bad,  the  operation  of  the 
87  Geo.  3,  c.  90,  s.  31,  (35)  being  to  enable  the  court  to  re- 

(35)  Which  enacts,  "  that  every  obtain  his  certificate  thereof  in  the 

penon  admitted,   sworn,  inrolled,  mannerbefore  directed  [88.26,  28], 

or  registered  in  any   of  the  said  for  the  space  of  one  whole  year, 

courts  as  aforesaid  [i.  e.  a  solicitor,  shall  from  thenceforth  be  incapable 

attorney,  notary,  proctor,  agent,  or  of  practising  in  his  own  name,  or 

procurator,  in  any  of  his  majesty's  in  the  name  of  any  other  person,  in 

courts  at  Westminster,  or  in  any  any  of  the  said  courts,  by  virtue  of 

Ecclesiastical  court,  or  in  any  of  such  admission,  entry,  inrolment, 

the  courts  of  Admiralty  or.  Cinque  or    register ;  and    the  admission. 

Ports,  the  Great  Sessions  in  Wales,  entry,    inrolment,    or  register   of 

or  in  any  courts  in  the  counties  such  person  in  any  of  the  said 

palatine,  or  in  any  other  court  in  courts  shall  be  from  tlienceforth 

that  part  of  Great  Britain  called  nt/// am/ voie/;  provided  always  that 

England  holding  pleas  where  the  nothing    thereinbefore    contained 

debt  or  damages  shall  amount  to  shall  be  construed  to  prevent  any 

40s.  or  more]  who  shall  neglect  to  of  the  said  courts  from  re-admitting 
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admit  only  upon  certain  terms^  which  do  not  appear  to  hare  1840. 
been  imposed  here.  Undoubtedly^  there  are  many  cases 
that  have  decided^  thatj  where  a  party  had  been  admitted 
as  an  attorney,  and,  haying  practised,  had  neglected  for 
more  than  a  year  to  take  out  a  certificate,  so  that  it  was 
necessary  that  he  shoidd  be  re-admitted,  might  be  re-ad- 
mitted without  payment  of  any  arrears  of  duty — Ex  parte 
Nicholas,  6  Taunt.  408, 2  Marsh,  123 ;  Es  parte  Watson,  2 
D.  &  R.  239 ;  Ex  parte  Cunningham,  7  Moore,  410,  1  Bing. 
91 ;  and  many  other  cases.  But  all  these  cases  were  re- 
newed in  mUon  v.  Chambers,  7  Ad.  &  E.  524, 2  N.  &  P.  392, 
and  in  effect  overruled :  and  the  two  cases  of  Ex  parte 
Chambers  in  re  Wilton,  and  Paget  v.  Chambers,  do  not  press 
upon  the  inference  sought  to  be  drawn  from  Wilton  y. 
Chambers, 

Then,  supposing  the  admission  to  have  been  an  original  So,  ifan  original 
admission,  it  was  clearly  yoid  for  non-payment  of  the  duty.  "^^^ 
By  the  22  Geo.  2,  c.  46,  s.  12,  it  is  enacted  that  "  no  person 
whatsover  shall  act  as  a  solicitor,  attorney,  or  agent,  or  sue 
out  any  process,  &c.,  unless  such  person  shall  be  admitted 
an  attorney,  and  inrolled  Sec.,  and  unless  such  person  shall 
continue  so  entered  upon  the  roll  at  the  time  of  such  his 
acting  in  the  capacity  aforesaid ;  but  all  and  eyery  person 
or  persons  respectiyely  who  shall  so  act,  not  being  admitted 
and  inrolled  as  aforesaid,  shall  be  subject  and  liable  to  a 
penalty  of  50/.''  And  by  the  general  stamp  act  55  Geo.  8, 
c.  184^  a  duty  of  25/.  is  made  payable  upon  the  admission 
of  any  person  to  act  as  an  attorney,  &c. ;  with  an  exception, 
the  effect  of  which  is  to  relieye  from  the  payment  of  that 
duty  parties  already  duly  admitted  in  either  of  the  other 
superior  courts,  provided  the  proper  stamp-duty  upon  such 
farmer  admission  has  been  paid.  There  certainly  is  no 
danae  in  any  of  the  stamp  acts  declaring  the  admission 

any  nich  penoD^  on  payment  to  the  son,  and  such  further  sum  by  way 

said  eommiuianers  of  the  duty  ac-  of  penally  a$  the  $aid  court  shall 

erued  «t»ee  the  expiration  of  the  think  fit  to  order  and  direct" 
la$t  certificate  obtained  by  such  per^ 
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1840.        void  for  non-payment  of  tlie  proper  duty ;  bnt  the  pajrment 
of  duty  is  a  condition  precedent  to  a  valid  admission. 

Wiffhtman,  in  reply. — ^The  admission  in  this  court  in 
1826  was  clearly  an  original  admission.  The  defendant  is 
in  effect  seeking  to  enforce  a  penalty  against  Wilton :  it 
was,  therefore,  incumbent  on  him  to  shew  distinctly  that 
the  admission  was  void. 

TiNDAL,  C.  J. — ^This  is  an  action  upon  a  biD  of  ex- 
change drawn  by  one  Henry  Wilton  upon  and  accepted 
by  the  defendant,  and  by  the  defendant  indorsed  to  the 
plaintiff;  and,  as  it  appears  firom  the  pleadings  that  the 
indorsement  did  not  take  place  until  after  the  bill  had 
arrived  at  maturity,  the  plaintiff  must  stand  in  the  same 
situation  and  subject  to  the  same  disabilities  (if  any)  as 
Wilton  the  drawer.  The  answer  that  is  set  up  to  the 
plaintiff's  demand  is  in  substance  this — ^that  the  bill  was 
given  for  work  and  labour  and  for  fees  payable  to  Wilton 
as  the  attorney  and  solicitor  of  the  defendant,  and  that, 
at  the  time  the  work  and  labour  was  done,  Wilton  was 
uncertificated  and  therefore  incapable  of  suing  for  and 
recovering  costs,  or  that  he  was  not  an  attorney  at  all. 
If  either  of  these  propositions  be  made  out,  not  only  is 
Mr.  Wilton  in  no  condition  to  maintain  an  action  for  fees, 
but  he  has  also  subjected  himself  to  penalties — ^the  words 
of  the  87  G^.  8,  c.  90,  s.  30,  inflicting  these  consequences, 
being  in  substance  the  same  as  those  of  the  2  Geo.  2,  c.  23, 
s.  24,  and  22  Geo.  2,  c.  46,  s.  12 ;  which  have  been  held  to 
be  penal  enactments,  that  are  not  to  be  extended  beyond 
the  strict  letter  (86).  The  defence  in  this  case  does  not 
range  itself  among  that  class  of  cases  where  the  conside- 
ration is  illegal— cases  arising  out  of  stock-jobbing,  gam- 
ing, or  usurious  transactions :    but  the  ground  is,  that, 

(36)  See  Ford  v.  Webb,  7  Moore,  50,  3  B.  &  B.  241. 
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mMmnch  as  Wilton  never  could  under  the  circumstancefl        1840. 

haye  sued  for  a  compenBation  for  his  work  and  labour,  the     uiwletov 

gWing  this  bill  was  a  Yohintary  act  on  the  part  of  the  *• 

"  ^  Gbambebs. 

deEexdant,  and  without  consideration.  The  questions 
therefore  to  be  considered  are  two— first,  whether  at  the 
time  the  work  in  respect  of  which  the  biU  was  giyen  was 
done  Wilton  was  uncertificated — secondly,  whether  he 
was  an  attorney  properly  admitted. 

With  r^ard  to  the  first,  it  appears  to  me  that  there  is  Wiiton  ccrtifi- 
no  ground,  upon  the  fieice  of  these  pleadings,  for  contend-  ^^ 
ing  that  such  is  the  situation  of  Mr.  Wilton.  There  is  a 
distinct  allegation  in  the  replication,  that,  in  Hilary  Term, 
1826,  Wilton  was  sworn,  admitted,  and  inroUed  an  attor- 
ney of  this  court;  that  he  afterwards  duly  took  out  his 
certificate;  and  that  he  so  continued  an  attorney  of  this 
court  for  five  years  then  next  following,  during  which 
period  the  work  in  question  was  done.  There  is  conse- 
quently no  ground  for  saying  that  he  was  not  a  certifi- 
cated attorney. 

The  next  question  is  whether  he  was  an  attorney  duly  Astohisadmis- 
admitted.  The  history  of  Mr.  Wilton,  as  it  appears  from  "^"* 
the  pleadings,  is  this: — In  the  year  1810^  he  was  admitted 
as  an  attorney  of  the  court  of  King's  Bench  and  also  as  a 
solicitor  in  Chancery.  For  some  years  he  abstained  from 
taking  out  a  certificate.  Unless  he  practised  as  an  attor- 
ney or  solicitor  he  was  not  bound  to  take  out  a  certificate. 
In  1813^  he  took  out  his  first  certificate,  and  he  continued 
to  take  out  his  certificate  regularly  until  1819,  but  omit- 
ted so  to  do  for  the  three  following  years.  It  became  ne- 
cessary, therefore,  to  enable  him  to  practise,  that  he  should 
be  re-admitted.  Accordingly,  in  Trinity  Term,  1828,  he 
was  re-admitted  an  attorney  of  the  court  of  King's  Bench; 
upon  what  terms  does  not  appear.  After  such  his  re-ad- 
mission he  neglected  to  take  out  a  certificate  for  more 
than  a  year;  and  consequently,  according  to  the  decision 
of  the  court  of  King's  Bench  in  WiUon  v.  Chambers,  7  Ad. 
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184a.        &  E.  534,  2  N.  &  P.  892,  lie  altogether  ceased  to  be  an 

li^^^J^^^     admitted  attorney.    Being  thus  off  the  roll  of  every  court, 

^     ^'  he,  on  the  20th  January,  1826,  took  out  a  certificate^ 

Chambers.  ^^  ^ 

an  act  that  was  merely  inoperative.  Three  days  after- 
wards he  came  to  this  court,  not  claiming  to  be  re-admit^ 
tedj  but,  as  it  appears,  upon  an  affidavit  that  he  was  then 
an  attorney  of  the  court  of  King's  Bench,  and  upon  pro- 
ducing to  the  officer  the  admission  of  1810  in  the  court  of 
King's  Bench,  and  reading  his  affidavit  that  he  had  paid 
the  duty  on  the  articles,  and  that  he  had  been  admitted 
an  attorney  of  the  court  of  King's  Bench.  His  admission 
here  was  without  payment  of  any  fwrther  duty;  and  that 
raises  the  only  question  in  the  case.  In  Michaelmas 
Term,  1826,  he  was  admitted  as  a  solicitor  in  the  court  of 
Chancery,  under  what  particular  circumstances  we  need 
not  stop  to  inquire.  His  certificate  was  regularly  renewed 
firom  the  time  of  his  admission  in  this  court  until  after 
all  the  business  in  respect  of  which  this  bill  was  given  was 
transacted.  The  question  is  whether  or  not  his  admission 
here  was  void.  I  see  no  necessity  upon  the  facts  disclosed 
by  this  record  so  to  hold.  The  allegation  in  the  rejoinder, 
that  Wilton  was  admitted  in  this  court  without  payment 
of  any  further  duty  in  that  behalf,  according  to  the  form  of 
the  statute  in  that  behalf,  is  undoubtedly  very  vague:  it  is 
consistent  either  with  an  intention  to  call  it  a  re-admission, 
or  an  original  admission,  and  as  such  chargeable  with  a 
stamp  duty  of  25/.  I  see  no  reason  for  calling  it  a  re-admis- 
sion: neither  do  I  think  we  are  bound  to  hold  it  a  void 
admission,  because  the  stamp-duty  of  251.  imposed  by  the 
55  G^.  8,  c.  184,  may  not  have  been  paid  at  the  time.  For 
anything  that  appears  (and  no  authority  has  been  cited  to 
shew  that  that  might  not  have  been  done)  the  neglect  to  pay 
the  stamp  duty  may  have  been  cured  in  the  interval  between 
that  time  and  the  present.  The  operation  of  the  stamp 
acts  from  the  time  of  William  the  Third  has  been,  not  to 
destroy  the  validity,  but  merely  to  prevent  documents  in- 
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sufficiently  stamped  from  being  given  in  evidence.  Fos-  1840. 
eibly  an  application  duly  made  to  the  court  to  strike  Mr. 
Wilton  off  tlie  roll  might  have  been  attended  with  success. 
Bnt^  judging  from  the  statements  that  appear  upon  the 
record,  I  do  not  feel  myself  obliged  to  hold  his  admission 
Tmd.  I  therefore  think  that  the  consideration  for  the 
defendant's  acceptance  was  a  good  consideration,  and  that 
the  plaintiff  is  entitled  to  judgment. 

SosANQUBT,  J. — ^The  question  in  substance  is  whether 
the  bill  declared  on  was  given  without  a  sufficient  consi- 
deration.   The  professed  consideration  was  business  done 
t>y  Wilton  as  attorney  for  the  defendant:  and  if  Wilton 
was  at  the  time  incapable  of  transacting  business  as  an 
attorney,  then  the  acceptance  was  without  consideration. 
It  appears,  that,  in  1826,  Wilton,  then  not  being  an  at- 
toraef  of  any  court  (for,  the  court  of  King's  Bench  have 
decided,  in  Wilton  v.  Chambers,  that,  by  reason  of  his 
amission  to  take  out  a  certificate  for  more  than  a  year 
after  his  re-admission  in  that  court,  he  ceased  to  be  an 
attorney  for  any  purpose),  applied  to  be  admitted  an  at- 
torney of  this  court;  and  that  he  was  accordingly  admit- 
ted.   The  party  then  not  being  upon  the  roll  of  any  court, 
and  never  having  been  an  attorney  of  this  court.  Us  admis- 
aiott  here  was  an  original  admission.    And  the  question  is 
whether  or  not  that  admission  was  void.    The  30th  section 
of  the  37  Geo.  3,  c.  90^  enacts,  "  that,  if  any  person  shall 
Ib.  his  own  name,  or  in  the  name  of  any  other  person  or 
persons,  sue  out  any  writ  or  process,  or  commence,  prose- 
cute, carry  on>  or  defend  any  action  or  suit,  or  any  proceed- 
ings in  any  of  the  courts  at  Westminster,  &c.,  for  or  in  ex- 
pectation of  any  gain,  fee,  or  reward,  or  shall  do  any  act  in 
any  of  the  said  courts  as  an  attorney,  solicitor,  &;c.,  of  such 
ocnirt  without  obtaining  a  certificate  in  the  manner  there- 
inbefore [by  ss.  26,  28]  directed,  or  without  entering  the 
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1840.        same  in  one  of  the  courts  aforesaid,  whereia  such  person 
^     ^'"'"^      shall  be  admitted,  inroUed,  sworn,  or  registered  as  soUdtor, 
«>  attorney,  &c.,  or  shall  deliyer  in  to  any  person  at  the  head 

office  of  stamps  any  account  containing  a  place  of  resi- 
dence, as  the  place  of  his  residence,  contrary  to  the  direc- 
tions of  the  26  Geo.  8,  c.  80,  with  intent  to  evade  the  pay- 
ment of  the  higher  duties  of  5/.  by  the  said  act  imposed, 
every  such  person  shall  for  every  such  offence  forfeit  and 
pay  the  sum  of  50/.,  and  shall  be  and  is  hereby  made 
incapable  to  maintain  or  prosecute  any  action  or  suit  in 
any  court  of  law  or  equity,  for  the  recovering  any  fee, 
reward,  or  disbursement,  on  account  of  prosecuting,  car* 
rying  on,  or  defending  any  action,  suit,  or  proceeding,  or 
having  prosecuted,  carried  on,  or  defended  any  action,  suit, 
or  proceeding,  or  .any  matter  or  thing  relating  thereto, 
without  such  certificate  as  aforesaid.^'    Mr.  Wilton  did 
within  twelve  months  after  his  admission  in  tins  court 
obtain  a  certificate,  and  he  was  regularly  certificated  dur- 
ing all  the  time  the  business  in  respect  of  which  this  bill 
was  given  was  in  progress :  and  therefore  the  case  is  not 
within  $.80.    Is  it  within  s,  31?    That  section  enacts 
'^  that  every  person  admitted,  sworn,  inrolled,  or  registered 
in  any  of  the  said  courts  as  aforesaid,  who  shalL  n^ect 
to  obtain  his  certificate  thereof  in  the  manner  before  di- 
rected, for  the  space  of  one  whole  year,  shall  firom  thence- 
forth be  incapable  of  practising  in  his  own  name,  or  in  the 
name  of  any  other  person,  in  any  of  the  said  courts,  by 
virtue  of  such  admission,  entry,  inrolment,  or  register; 
and  the  admission,  entry,  inrolment,  or  register  of  such 
person  in  any  .of  the  said  courts  shall  be  from  thenceforth 
mdl  ami  void:  provided  always  that  nothing  thereinbefiare 
contained  shall  be  construed  to  prevent  any  of  tiie  said 
courts  firom  re-admitting  any  such  person,  on  payment  to 
the  commissioners  of  the  duty  accrued  since  the  expiration 
of  the  last  certificate  obtained  by  such  person,  and  such 
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Ibrdier  sum  of  money  by  way  of  penalty  at  the  said  eon^  1840. 
shall  think  fit  to  ord^  and  direct/'  It  has  frequently 
been  held  that  the  liability  to  the  payment  of  the  arrears 
of  duty  and  the  additional  penalty  arises  only  where  the 
neglect  to  take  out  the  certificate  is  accompanied  by  the 
circumstance  of  the  party's  haying  practised  in  the  in- 
terim (87) :  but  here  the  allegation  is  of  a  simple  default 
by  Wilton  to  take  out  his  certificate  upon  bis  re-admission 
in  the  court  of  King's  Bench  in  1823 ;  and  therefore  it 
does  not  appear  to  me  that  the  case  is  brought  within  the 
81st  section.  Then  it  is  said  that  the  duty  of  25/.  imposed 
by  the  55  Geo.  3^  c.  184,  upon  admissions  was  not  paid  by 
Wilton  upon  his  admission  here.  The  allegation  in  the 
rejoinder  upon  which  that  rests  is  not  very  intelligible.  I 
am  unable  to  discover  any  specific  ayennent  that  the  duty 
has  not  been  paid.  Nor  am  I  prepared  to  say  that  the 
non-payment  of  the  duty  renders  the  admission  void.  The 
party  may  be  liable  to  be  sUed  for  it,  or  it  may  be  that 
his  admission  might  be  canceUed.  For  the  purposes  of 
this  action,  I  am  of  opinion  that  it  sufficiently  appears 
th^  Mr.  Wilton  was  duly  admitted  an  attorney  of  this 
court,  and  that  during  the  period  within  which  the  busi- 
ness for  which  tins  bill  was  given  was  done,  he  was  regu- 
larly certificated. 

CoLTHAN,  J. — To  entitle  a  piirty  to  maintain  an  action 
for  fees,  he  must  be  a  certificated  attorney.  This  Mr. 
Wilton  clearly  was.  He  must  also  be  an  admitted  attor- 
ney. The  admission  in  this  court  in  1826,  I  take  to  have 
been  an  original  admission;  and  the  question  is  whether 

(d7)  Ek  |Mrte  ■■,  1  Chit      1  Bing. 91 ;  Ex |»arte  Maliphant,  7 

316;  Ex  ptrte  Smithy  1  Chit  619;     Moore,  495;  Ex  parte  Thompson, 
Ex  ptfte  Davis,  1  Chit  729;  Ex     2  Dowl.  160.    And  lee  Ex  parte 
pate  Mmmy,  2  Tom.  &  Riua.  56 ;     Mataon,  2  D.  &  R.  238. 
Ezpwte  Ctmningham,7  Moore,410, 

I2 


Chambers. 
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1840.  the  original  admission  of  an  attorney  without  payment  of 
Jj^^^^j^  any  dnty  is  a  void  admission.  There  are  generally  very 
stringent  rules  laid  down  for  enforcing  the  payment  of 
duties :  in  some  cases,  the  want  of  a  stamp  renders  the 
instrument  void;  in  others,  it  is  only  not  produdhle  in 
evidence.  The  penalties  of  the  stamp  acts  are  not  to  be 
extended  beyond  the  express  words  imposing  them.  I  do 
not  find  any  provision  in  any  act  of  parliament  rendering 
an  admission  void  for  non-payment  of  the  duty  thereon.  I 
therefore  think  the  rejoinder  in  this  case  is  bad;  and  that 
there  is  no  obstacle  to  Mr.  Wilton's  maintaining  an  action 
for  the  fees  in  question. 

Erskine,  J. — ^I  agree  with  the  rest  of  the  court  in  think- 
ing that  we  must  deal  with  this  case  as  if  it  were  an  action 
brought  by  Wilton  himself  for  fees  for  business  as  an  attor- 
ney. In  Wilton  v.  Chambers,  the  court  of  Song's  Bench 
held,  not  only  that  Mr.  Wilton,  by  reason  of  his  omission 
forthwith  after  his  re-admission  in  1823  to  qualify  himself 
to  act  as  an  attorney  by  taking  out  a  certificate,  ceased  to 
be  on  the  roll  of  that  court,  but  also  that  all  securities 
given  to  him  in  respect  of  business  done  by  him  as  an 
attorney  were  thereby  rendered  void.  The  question,  there- 
fore, is,  whether,  under  the  circumstances  that  appear  upon 
this  record,  Mr.  Wilton  is  in  a  situation  to  sue  for  fees. 
The  language  in  which  Mr.  Wilton's  omission  to  take  out 
his  certificate  is  stated  in  the  plea,  appears  to  have  been 
taken  firom  the  SOth  and  not  firom  the  31st  section;  and, 
if  no  other  facts  had  been  introduced  on  the  record  but 
those  stated  in  the  plea,  it  would  have  been  necessary  to 
decide  what  was  the  effect  of  substituting  the  terms  found 
in  the  plea  for  those  employed  in  the  31st  section.  But 
the  plaintiff  by  his  replication  states  the  subsequent  ad- 
mission of  Mr.  Wilton  as  an  attorney  of  the  court  of  Ciom- 
mon  Pleas  and  as  a  solicitor  of  the  court  of  Chancery. 
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The  defendant  then  proceeds,  not  upon  the  ground  given         1840. 

by  the  30th  section,  but  alleges,  that,  though  Wilton  was     ii|^^^][^^ 

in  fact  admitted  in  the  court  of  Common  Fleas  in  1826,  «• 

,         ,  ,  .  .^  ,  .  Chambers. 

and  took  out  his  certificate  upon  that  occasion,  yet  that 

such  admission  was  void,  having  been  made  ''  without  pay- 
ment of  any  further  duty  in  that  behalf,  according  to  the 
form  of  the  statute  in  that  behalf/'    And  the  objection  is 
presented  in  the  alternative :  it  is  said,  that,  if  Wilton's 
admission  in  this  court  be  taken  to  have  been  an  original 
admission,  it  was  void  for  non-payment  of  the  duty  i  and 
that,  if  taken  to  have  been  a  re-admission,  it  is  equally 
bad,  the  power  to  re-admit  being  fettered  by  terms  which 
do  not  appear  to  have  been  imposed — ^payment  of  arrears 
of  duty,  &c    It  is  unnecessary  to  consider  the  efiSect  of 
the  authorities  as  to  the  power  of  the  courts  to  re-admit 
attomies  without  compelling  them  to  pay  arrears  of  duty, 
for  there  is  nothing  upon  this  record  to  shew  that  this  was 
a  re-admission.    We  must  consider  it  as  an  original  ad- 
mission.    And  I  agree  with  the  rest  of  the  court  in  think- 
ing that  the  non-payment  of  duty  at  the  time  does  not 
render  the  admission  void,  though  it  may  subject  the  party 
to  a  penalty.  For  these  reasons  I  am  of  opinion  that  the  act 
of  thia  court  in  admitting  Wilton  was  not  absolutely  void, 
that  there  is  nothing  upon  the  face  of  this  record  to  dis- 
able Wilton  from  maintaining  an  action  for  fees  for  busi- 
ness done  during  the  five  years  following  his  admission 
here  and  in  Chancery,  and  consequently  that  the  consider- 
ation for  the  bill  declared  on  is  sufGicient. 

Judgment  for  the  plainti£P. 
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1840. 


Saturday,  EdOELL  V.  FraNCI8. 

April  26tk,       rp 

The  plaintiff.      X  HIS  WES  an  actioB  of  trespafls  and  false  impriaoiuDent. 

At  the  trial  before  Lord  Abmger^  C.  B,^  at  the.  last  Sur- 
rey Assizes,  the  facts  that  appeared  in  evidence  were  as 
fidlow: — The  plaintiff  vas  the  secretary  of  a  company 
called  the  London  Trades  Joint  Stoek  Banking  C!ompany, 
The  principal  establishment  was  in  London :  the  company 
had  a  branch  at  Dorking  (where  the  defendant,  who  was  one 
of  the  directors^  resided),  the  business  of  which  was  con- 
ducted by  one  Newham.  On  the  26th  August,  1839,  the 
defendant,  perceiving  a  light  in  the  banking-house  at 
Dorking  at  an  unusual  hour  in  the  evening;  went  there, 
and  found  the  plaintiff  and  James,  the  cashier  of  the  Lon- 
don establishment,  in  the  act  of  removing  the  books  and 
the  money,,  Newham  being  present.  He  demanded  by 
what  authority  they  so  acted ;  when  one  of  them  produced 
went  there,  and,  3  paper  in  the  hand-writing  of  one  of  tiie  directors  of  the 

not  being  satis-        "^  ^  ° 

but  without  sifirnature,  purporting  to  be  an 


bank  in  Lon- 
don, with  a 
branch  at  D., 
went  with  the 
cashier  to  the 
latter  place 
with  a  paper 
purporting  to 
be  an  order 
upon  the  party 
having  charge 
of  the  branch 
bank  to  deliver 
up  to  them  the 
books  and  mo- 
ney in  his  cus- 
tody.    The  de- 
fendant, one  of 
the  directors  of 
the  bank,  see- 
ing a  light  in 
the  banking- 
house  at  an  un- 
usual hour, 


company,  but  witiiout  signature,  purportmg 
order  on  Newham  to  deliver  up  to  the  plaintiff  and  James 
all  the  books,  papers,  and  cash  in  his  custody.  The  plain- 
tiff and  James  persisting  in  acting  upon  the  supposed 


fled  of  their 
authority  to  act 
as  they  were 
doing,  placed 
the  plaintiff  and 
the  cashier  in 
the  custody  of  a 

policeman,  who  Order,  the  defendant  sent  for  a  pouceman  and  gave  them 
them  and^t  ^^  custody  upou  a  charge  of  felony.  They  were  accord- 
fo^the*^"*^  ijigly  hand-cuffed  and  taken  to  the  cage,  and  there  locked 
In  an  action  for  up  until  the  following  momiug. 

false  imprison- 

ment,  evidence       Evidence  was  offered  on  the  part  of  the  plaintiff,  that, 

that  the  de- 
fendant had  on  the  following  morning  gone  to  the  banking-house  in  London,  broken  open 
the  desks  of  the  secretary  and  cashier,  and  abstracted  papers,  for  the  purpose  (as  was  sug- 
gested) of  depriving  them  of  the  means  of  justifying  their  conduct,  was  held  to  have  been  pro- 
perly received. 

The  defendant  having,  in  mitigation  of  damages,  called  witnesses  to  prove  that  nearly  all  the 
money  in  the  bank  at  D.  at  the  time  of  the  transaction  was  composed  of  his  own  balance,  the 
plaintiff  was  permitted  to  cross-examine  them  generally  as  to  the  existence  of  bill  transactions 
between  the  defendant  and  the  bank  in  London,  for  the  purpose  of  insinuating,  that,  though 
the  local  balance  was  in  the  defendant's  favour,  the  general  balance  might  be  against  him : — 
Held,  that  this  was  no  ground  for  a  new  trial. 

The  jury  gave  200/.  damages : — Held,  not  excessive. 
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on  the  following  morning  early^  the  defendant  went  to         1840. 
the  London  house,  broke  open  the  desks  of  the  secretary       edobll 
and  cashier,  and  took  away  certain  papers.    For  the  de-  *• 

fendant  it  was  objected  that  this  evidence  was  not  admis*  Evidence  ob- 
sible,  inasmuch  as  it  formed  no  part  of  the  transaction  in  ^^^^  ^' 
respect  of  which  the  action  was  brought.    The  Lord  Chief 
Baron,  however,  admitted  it  as  evidence  to  shew  that  the 
defendant  was  actuated  by  malicious  motives  throughout 
the  transaction. 

Witnesses  were  called  on  the  part  of  the  defendant  to 
prove  that  the  amount  of  cash  in  the  banking-house  at 
Dorking  on  the  day  in  question  did  not  exceed  180/.,  of 
which  about  175/.  was  the  drfendant^s  balance,  and  that, 
according  to  the  roles  and  regulations  of  the  assodation, 
the  act  of  the  plaintiff  and  James  could  not  have  been 
duly  authorised  by  the  governing  body. 

The  Lord  Chief  Baron  was  of  opinion  that  these  facts 
(which  were  tendered  to  shew  that  the  defendant  was 
hf»^  fide  acting  in  the  protection  of  his  own  interest)  a£- 
fixrded  no  justification  and  no  mitigation :  and  he  allowed 
eridence  to  be  extracted  from  the  witnesses,  on  cross-exa* 
mination,  to  shew  that  there  had  been  various  bill  transac- 
tioDS  between  the  defendant  and  the  parent  establishment 
in  Looidon;  although  it  was  objected,  on  the  part  of  the 
defendant,  that  evidence  as  to  particular  bill  transactions, 
or  to  shew  that  the  defendant  was  a  debtor  to  the  bank, 
could  not  properly  be  given  without  the  production  of  the 
bills  and  proof  of  their  dishonor. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages 
200/.  (38). 

Shee,   Serjeant,  now  moved  for  a  new  trials  on  the 
ground  of  the  improper  reception  ci  evidence,  and  also 

(38)  lliere  was  a  second  action     diet  was  taken  for  150/.     The  mo- 
against  the  defendant  at  the  suit  of     tion  was  made  in  hoth  causes. 
James,  the  cashier,  in  which  a  ver- 
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1840.  that  the  damages  were  excessive. — He  submitted,  that  the 
evidence  given  as  to  what  was  done  by  the  defendant  at 
the  banking-house  in  London  on  the  morning  after  the 
transaction  complained  was  clearly  irrelevant,  and  tended 
materially  to  enhance  the  damages,  its  object  being  to  shew 
that  the  defendant  was  a  violent  and  headstrong  person^ 
and  that  what  he  did  there  was  with  a  view  to  deprive  the 
plaintiff  and  James  of  the  means  of  justifying  their  con- 
duct; that  the  evidence  as  to  the  bill  transactions  between 
the  defendant  and  the  bank  in  London  was  wholly  beside 
the  issue,  and  still  further  tended  to  inflame  the  damages; 
and  that  the  damages,  supposing  the  evidence  to  have 
been  properly  admitted,  were  grossly  disproportioned  to 
the  injury. 

TiNDAL,  C.  J. — I  am  unable  to  see  any  sufficient  ground 
for  sending  this  cause  down  to  a  second  trial.  The  first 
objection  that  is  urged  on  the  part  of  the  defendant  is, 
that  evidence  was  improperly  admitted  by  the  Lord  Chief 
Baron,  that,  on  the  morning  after  the  circumstances  out 
of  which  this  action  arises  took  place,  the  defendant  went 
to  the  banking-house  of  the  company  in  London,  and 
there  broke  open  certain  desks  and  abstracted  papers; 
which  evidence  was  offered,  as  it  is  alleged,  for  the  pur- 
pose of  inducing  the  jury  to  believe  that  the  defendant 
was  seeking  to  deprive  the  plaintiff  and  James  of  the 
means  of  justifying  that  which  the  defendant  had  con- 
strued to  be  and  treated  as  a  felonious  act.  I  cannot  say 
that  the  defendant's  conduct  upon  that  occasion,  connected 
as  it  was  with  the  transaction  of  the  preceding  night,  was 
so  irrelevant  as  to  make  its  reception  ground  for  a  new 
trial.  It  is  impossible  to  strip  a  case  so  very  close  as  to 
confine  the  evidence  strictly  to  the  immediate  subject  mat- 
ter of  the  issue. — ^With  regard  to  the  other  evidence  that 
is  excepted  to,  I  do  not  agree  that  it  was  irrelevant.  Evi- 
dence had  been  given  on  the  part  of  the  defendant  that 


Francis. 
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nearly  the  whole  of  the  money  in  the  branch  bank  on  the  1840. 
evening  in  question  was  composed  of  his  own  balance:  the  \  ^  ^ 
object  of  this  was  to  account  for  his  eagerness  in  acting. 
As  he  was  insisting  upon  that  as  a  ground  for  mitigating 
the  damages,  surely  it  was  not  competent  to  him  to  object 
to  the  plaintiff's  offering  general  evidence  that  upon  the 
general  account  the  balance  was  probably  the  other  way. 
Had  it  been  sought  to  make  out  this  by  the  inyestigation 
of  specific  bill  transactions,  I  agree  the  objection  would 
have  been  well  founded.  But  I  do  not  find  that  the  case 
assumed  that  shape. — ^The  next  question  is  one  of  a  very 
delicate  nature :  the  court  never  interferes  with  the  dis- 
cretion of  the  jury  as  to  the  amount  of  damages,  unless 
they  are  grossly  excessive,  or  clearly  founded  upon  a  mis- 
taken or  improper  view  of  the  matter.  But  in  this  case  I 
cannot  biing  myself  to  think  that  the  damages  are  at  all 
disproportioned  to  the  grievous  injury  inflicted  upon  the 
plaintiff.  The  plaintiff  and  James  were  placed  in  ignomi- 
nious custody  upon  a  charge  of  robbing  the  bank.  They 
were  not  strangers  to  the  defendant ;  they  were  not  acting 
in  secrecy;  Newham,  the  person  who  had  charge  of  the 
place,  was  present.  Is  it  a  case  to  justify  the  defendant 
in  treating  the  parties  as  if  they  came  like  robbers,  witii 
dark-lanterns,  skeleton-keys,  and  the  other  paraphernalia 
of  the  midnight  spoiler?  I  think  the  jury  were  warranted 
in  concluding  that  the  defendant  was  not  exercising  a 
sober  judgment ;  and  that  a  party  placing  another  in  cus- 
tody upon  such  a  charge  is  responsible  for  anything  done 
by  the  oflKcer  in  the  ordinary  and  proper  discharge  of 
his  duty. 

BosANQUET,  J. — I  also  think  there  is  no  ground  for 
disturbing  the  verdict  in  this  case.  It  does  not  appear 
to  me  that  the  conduct  of  the  defendant  on  the  morning 
of  the  27th  August  was  so  wholly  unconnected  with  the 
transaction  which  is  the  subject  of  the  action,  as  that  it 
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1840.  ought  to  have  been  excluded.  I  think  it  was  admissible  to 
shew  the  motives  that  were  probably  operating  iqpon  his 
mind  at  the  time.  Nor  do  I  see  any  ob[)ection  to  a  gene- 
ral inquiry  as  to  the  bill  transactions  between  the  de- 
fendant and  the  London  establishment.  The  defendant 
haying  shewn  that  nearly  all  the  money  in  the  bank  at 
Dorking  was  his  money^  it  was  by  no  means  unnatural 
that  the  plaintiff  should  seek  to  shew  that  there  were 
other  dealings  between  the  defendant  and  the  company 
that  might  turn  the  balance  the  other  way;  and  I  see 
no  impropriety  in  admittiBg  general  evidence  of  that  sort. 
The  question  of  damages  was  entirely  for  the  jury.  Unless 
we  see  that  they  are  so  extravagant  that  it  is  evident  the 
jury  have  either  misconducted  themselves  or  been  mis- 
taken, we  ought  not  to  interfere.  Looking  at  all  the  circum- 
stances  of  this  case,  I  do  not  tUnk  the  damages  given  are 
too  large.  The  charge  was  a  most  grave  one :  and,  if  the 
jury  had  given  small  damages,  the  plaintifrs  character 
might  have  suffered.  The  plaintiff  was  hand-cufled  in  tbe 
presence  of  the  defendant,  and  he  does  not  seem  to  hove 
remonstrated:  and  the  nature  of  tiie  accusation  waa  such 
that  the  officer  could  hardly  be  charged  with  impropriety 
in  adopting  that  caution. 

CoLTMAN,  J. — I  am  of  the  same  opinion*  The  case 
might  have  been  different,  had  it  appeared  that  the  evi- 
dence as  to  the  bilU  applied  to  specific  transactions  and 
was  summed  up  to  the  jury  as  part  of  the  evidence  in 
the  cause.  As  to  the  damages — ^if  a  man  assumes  the  law 
into  lus  own  hands,  he  must  take  the  consequences:  I 
cannot  say  that  the  jury  have  given  a  sum  that  is  extrava- 
gant or  outrageous. 

Ebskinb^  J. — ^I  am  of  the  same  opsmon.  The  inquiiy 
as  to  the  acts  of  the  defendant  on  the  day  saoceeding  the 
evening  of  the  charge,  was  not  irrelevant.    As  to  the  bills, 
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die  objeedoii  did  not  present  itself  in  a  specific  shape  at        1840. 
the  trial,  neither  does  it  now.    Under  the  circumstanoeSy 
I  do  not  think  the  juiy  have  exercised  an  improper  dis- 
cretion m  their  award  of  damages. 

Rale  refused. 


T 


HiNDE  and  Others  v.  Gray. 


HIS  was  an  action  of  covenant.  The  declaration  stated.  The  defendant 
that,  therrtdbre,  to  wit,  on  tiie  20th  December,  1836,  by  a  Jf^^ff  for  ten 
certain  indenture  then  made  between  the  defendant  of  the  r^"* «  brewery 

and  premises  at 

one  part  and  the  plaintiffs  of  the  other  part — profert^-the  s.,  **  and  also 
defendant  did  demise  and  lease  unto  the  said  plaintiffs^  such  other  pH-' 
their  executors,  administrators,  and  assigns,  a  certaia  ^^'^^^^  ^^ 
hrew&Tf  aud  brewing  business  tiien  or  recently  occupied  enjoyed  of  sup- 
and  carried  on  by  the  defendant  in  Spring  Street,  Shef-  to^thf  Punch  ^' 
field,  and  known  by  the  name  of  Gray's  XX.  Brewery,  ^rl,th"tp"J. 
&c.,  and  appurtenances  thereto  belonging  or  appertaining,  i|c-house8 
or  used  or  occupied  therewith,  and  also  the  exclusive  or  which  were 
such  other  privil^e  as  the  said  defendant  then  enjoyed  of  pe^  of  ^Tde- 
sapplying  ale,  beer,  porter,  and  other  malt  liquors,  to  the  ^en^ndcrlii'*^ 
following  public-houses  which  were  then  the  property  of  control."  The 
the  defendant,  or  were  then  under  his  control,  that  is  to  the  time  of  the 
say,  the  Punch  Bowl,  &c.,  &c.,  and  aU  ways,  whatsoever  t^^i^^*^^^ 
to  the  said  brewery  and  hereditaments  thereby  demised  ^^^^  ^^^h. 
exdusively  belonging  or  appertainiug ;  habendum  for  ten  term  assigned  it 
years  from  the  28th  August  then  last  past,,  if  the  said  de-  an  action  upon 
fendant  should  so  iMig  live :  and  the  defendant,  for  him-  ?ant!*u^pWnI 
self,  his  heirs,  &c.,  did  by  the  said  indenture  covenant,  *^®»  awigned  as 

'  ■"  '    a  breach  that  G. 

while  tenant  of 
the  Punch  Bowl  did  not  purchase  aH  the  ale,  &c.,  consumed  on  the  premises  from  the  plainti£b, 
bat  puiehased  il  from,  the  defendant  and  from  diveis  other  persons  to  the  plaintiffk  unknown : 
Held,  that  this  breach  was  not  well  assigned. 

Quere,  whether  the  supposed  privilege  cottM  properly  form  the  subject-matter  of  a  demise  ; 
or,  if  it  could,  whether  it  could  be  implied  from  the  word  "demisL" 

The  indenture  contained  a  covenant  that  the  defendant  "  would  not,  during  the  continuance  rf 
ike  demiee,  either  by  himself  or  for,  by,  or  with  any  person  or  persons,  or  fov  the  use  or  bene- 
fit or  advantage  of  any  other  person  or  persons  whomsoever,  exercise  or  carry  on  the  trade  or 
kwincss  of  a  brewer  or  mcrehant  or  agent  for  the  sale  of  ale,  &c.,  is  S.  or  elsewhere,  or  in 
any  manner  howsoever  be  concerned  in  the  said  trade  or  business  :*' — Held,  void,  as  being  a 
general  restraint  oC  trade  for  the  term. 
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1840.  promise,  and  agree,  with  and  to  the  plaintiffs,  their  execu- 
tors, &c.,  that  they  the  plaintiffs  paying  a  certain  yearly 
rent,  to  wit,  the  yearly  rent  of  600/.,  and  performing,  ful- 
filling, and  keeping  the  covenants,  conditions,  and  agree- 
ments in  the  said  indenture  contained  on  their  parts  to  be 
falfiUed,  performed,  and  kept,  should  and  lawfully  might 
peaceably  have,  hold,  &c.,  without  any  let,  suit,  trouble, 
or  interruption  by  or  from  the  defendant,  his  heirs,  &€.,  or 
any  other  person  or  persons  lawfully  claiming  or  to  claim 
by,  from,  under,  or  in  trust  for  him,  them,  or  any  of 
them,  or  by  or  through  or  by  reason  or  means  of  his  or 
their  neglect,  default,  means,  privity,  or  procurement; 
and  that  he,  the  defendant,  should  not  nor  would  at  any 
time  or  times  during  the  continuance  of  that  demise,  either 
by  himself  or  for,  by  or  with  any  other  person  or  persons, 
or  for  the  use  or  benefit  or  advantage  of  any  other  person 
or  persons  whomsoever,  exercise  or  carry  on  the  trade  or 
business  of  a  brewer,  or  merchant  or  agent  for  the  sale  of 
ale,  beer,  or  porter  in  Sheffield  w  elsewhere,  or  m  any 
manner  howsoever  be  concerned  in  the  said  trade  or  business, 
but  should,  so  far  as  the  same  should  not  interfere  with 
his  private  business  and  avocation,  when  requested  there- 
unto, instruct  and  give  all  and  every  the  information  and 
advice  in  his  power  to  the  plaintiffs  respecting  the  manage- 
ment and  carrying  on  the  brewery  and  the  business  con- 
nected therewith,  to  the  intent  that  the  plaintiffs  might 
derive  the  full  and  whole  benefit  and  advantage  thereof; 
and  that  the  plaintiffs  should  have  and  enjoy  the  exclusive 
or  such  other  privilege  as  the  defendant  at  the  time  of 
making  the  said  indenture  enjoyed  of  supplying  ale,  beer, 
porter,  and  other  malt  liquors  to  the  public-houses  then 
the  property  of  the  defendant,  or  which  were  then  under 
his  control,  that  is  to  say,  the  public-houses  above-men- 
tioned: and  the  plaintiffs  did  in  and  by  the  said  indenture, 
for  themselves  jointly  and  severally  covenant,  promise,  and 
agree  with  and  to  the  defendant,  that  they,  during  the 
continuance  of  the  said  demise,  if  the  interest  and  estate 
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of  the  defisndimt  in  the  several  pubUc-hotises  above-men-  1840. 
tioned  should  last  so  long^  should  and  would  supply  the 
same  and  every  of  them  with  good  and  marketable  ale^ 
porter^  beer^  and  other  malt  liquors;  and  further  that 
tiiey  the  plaintiffs^  some  or  one  of  them^  should  and  would^ 
on  the  order  of  the  defendant^  at  all  times  during  the  con- 
tinuance of  the  demise,  serve  and  provide,  or  cause  to  be 
served  and  provided  to  the  defendant  and  all  and  every 
the  tenant  and  tenants  who  should  inhabit,  keep,  and  oc- 
cupy the  messuage,  public-house^  and  premises  known 
by  the  sign  of  the  Punch  Bowl,  with  all  such  good  and 
marketable  porter,  ale,  beer,  and  other  malt  liquors  of 
every  sort  and  kind  whatsoever  which  the  defendant  or 
such  tenants  as  aforesaid  respectively  should  or  might  use, 
consume,  expend,  or  dispose  of  in,  upon,  or  from  the 
said  messuage,  public-house,  and  premises  called  the  Punch 
Bowl,  or  any  part  thereof,  at  the  price  thereinafter  men- 
tioned, that  is  to  say,  &c.  Averment  that  the  defendant, 
at  the  time  of  making  the  indenture,  was  the  landlord  and 
owner  of  the  Punch  Bowl,  and  was  also  in  the  actual  pos- 
session and  occupation  and  tenancy  thereof,  and  that  after- 
wards, to  wit,  on  the  28rd  August,  1887,  he  demised  the 
Punch  Bowl  to  one  GoUand,  who  in  like  manner  covenanted 
with  him  to  take  from  the  plaintiffs  all  the  ale,  beer,  and  por- 
ter to  be  sold  or  consumed  on  the  premises.  Breach,  that  Pint  breach. 
Golland  did  not  nor  would  during  such  his  tenancy  of  the 
Punch  Bowl,  purchase  all  or  any  of  the  ale,  beer,  or  porter 
sold  or  consumed  on  the  said  premises  of  or  frt)m  the  plain- 
tiffs, nor  was  he  during  the  time  aforesaid  supplied  by  the 
plaintiffs  with  ale,  beer^  porter,  or  other  malt  liquors,  but, 
on  the  contrary  thereof,  purchased  divers,  to  wit,  600  barrels 
of  ale,  &c.,  of  and  from  the  defendant,  and  of  and  from  divers 
otiier  persons  to  the  plaintiffs  unknown,  and  the  same  was 
then  sold  by  and  consumed  on  the  premises  of  GkiUand,  to 
wit,  the  said  Punch  Bowl.  And  the  plaintiffs  further  said  Second  breach. 
that  the  defendants,  afterwards,  and  during  the  continuance 
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1840. 


Third  breach. 


Demurrer. 

As  to  the  first 
breach. 


of  the  term  by  the  indenture  first  above  mentioned  granted^ 
to  wit,  on  the  said  20th  December,  1836,  and  firom  thence 
continually,  to  wit,  until  the  commencement  of  this  suit, 
exercised  and  carried  on  the  trade  and  business  of  a  brewer, 
merchant,  and  agent  for  the  sale  of  ale,  beer,  and  porter, 
in  Sheffield  aforesaid,  and  elsewhere,  by  and  for  himself, 
and  with  and  for  divers  other  persons  to  the  plaintiflb  un- 
known, and  sold  and  disposed  of  during  that  time  divers, 
to  wit,  500  barrels  of  ale,  &c.,  not  purchased  of  the  plain- 
tiffs nor  brewed  by  them,  to  divers  persons  to  the  plain- 
tiffs unknown.  And  the  plaintiffs  further  said  that  the  de- 
fendant during  all  that  time  had  also  solicited  and  ob- 
tained divers  orders  for  the  purchase  and  sale  of  diven 
large  quantities  of  ale,  beer,  and  porter,  not  purchased  of 
the  plaintiffs  nor  brewed  by  them,  from  divers  persons  to 
the  plaintiffs  unknown,  and  which  orders  had  been  supplied 
and  divers  large  quantities  of  beer,  ale,  and  porter  there- 
under delivered  and  sold,  and  had  also,  during  all  that 
time,  as  the  agent  of  one  John  Youle,  solicited  and  ob- 
tained orders  for  the  supply  of  beer,  ale,  and  porter  by  the 
said  John  Youle  to  divers  persons.    And  so,  &c. 

The  defendant  craved  oyer  of  the  indenture  of  the  20th 
December,  1886  (which  was  set  out),  and  pleaded  not 
guilty  as  to  the  second  breach.  And,  as  to  the  residue  of 
the  breaches^  he  demurred  specially,  assigning  for  causes— 
that  it  was  not  averred  in  the  first  breach,  wherein  it  was 
alleged  that  the  said  Oolland  during  the  time  aforesaid  pur- 
chased divers,  to  wit,  600  barrels  of  ale,  &c.,  of  and  firom 
the  defendant  and  of  and  from  divers  other  persons  to  the 
plaintiffs  unknown,  and  the  same  was  then  sold  by  and 
consumed  on  the  premises  of  Gk)lland,  to  wit,  the  Punch 
Bowl,  that  GoUand  was  under  any  liability  at  the  time  of 
the  making  the  said  indenture  to  the  plaintiffs,  or  after- 
wards, to  purchase  ale,  beer,  or  porter  of  the  plaintiffs,  or 
that  the  defendant  had  or  enjoyed  any  exclusive  or  other 
privilege  of  supplying  the  Punch  Bowl  public  house,  at 
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the  time  the  said  indenture  to  the  plaintiffs  was  made,  or  1840. 
that  any  snch  interest  passed  to  them;  nor  had  the  plaintiffs 
sufficiently  or  at  all  averred  any  liability  of  the  defendant  to 
be  liable  or  answerable  for  the  neglect  or  refusal  of  Gol- 
land  to  purchase  ale,  beer,  or  porter  of  the  plaintiffiei ;  nor 
had  they  allied  any  covenant  in  the  declaration  to  that 
effect,  or  whereby  the  defendant  should  be  bound  for  the 
acts  of  GoUand,  nor  that  they  the  plainti£b  had  requested 
the  drfendant  to  pnt  hi  force  the  covenant  between  the  said 
defendant  and  Golland  for  the  benefit  of  the  plaintiffs,  or 
that  the  defendant  had  refused  to  do  so,  or  that  he  had 
any  notice  that  Golland  neglected  or  refused  to  purchase 
his  ale,  beer,  or  porter  of  the  plaintiffs ;  nor  was  it  dis- 
tinctly or  positively  alleged  that  the  defendant  covenanted 
so  to  do;  and  also  the  names  of  the  persons  from  whom 
Golland  purchased  the  said  ale,  beer,  and  porter  sold  by  and 
consumed  on  the  premises  of  Gblland,  and  the  quantities 
sold  to  the  other  persons  and  the  defendant  respectively 
were  not  separately  stated — that  the  said  breach  was 
laigeat  than  the  covenant,  and  that,  if  it  was  meant  to 
charge  the  defendant  by  the  said  breach  with  a  breach  of 
the  covenant  that  the  defendant  would  not  exercise  or 
cany  on  the  trade  and  business  of  a  brewer,  merchant,  or 
agent  for  the  sale  of  ale^  beer,  or  porter  in  Sheffield,  or 
elsewhere^  as  aforesaid,  as  set  out  in  the  declaration,  then 
the  plaintiffs  ought  to  have  averred  that  the  defendant 
sold  the  said  ale,  beer,  and  porter  to  GoUand  in  the  exer*^ 
cise  or  caziying  on  of  the  trade  or  business  of  a  brewer, 
merchant^  or  agent  for  the  sale  of  ale,  beer,  or  porter. 
That,  as  to  the  third  breach,  which  alleged  that  the  defend-  As  to  the  third 
ant  during  all  the  time  aforesaid  had  also  solicited  and 
obtained  divers  orders  for  the  purchase  and  sale  of  divers 
large  quantities  of  ale,  beer,  and  porter  not  purchased  of 
the  plaintiffs  nor  brewed  by  them,  from  divers  persons  to 
the  plaintiffs  unknown,  and  which  orders  had  been  sup- 
plied^ and  divers  large  quantities  of  beer,  ale,  and  porter 
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thereunder  delivered  and  sold,  and  had  also  during  all 
that  time  as  the  agent  of  John  Youle  solicited  and  ob^ 
tained  orders  for  the  supply  of  ale,  beer,  and  porter  by 
the  said  John  Youle  to  divers  persons,  the  plaintiffs  ought 
to  have  averred  that  he  did  so  in  exercising  and  carrying  on 
the  trade  or  business  of  a  brewer,  merchant,  or  agent  for  the 
sale  of  beer,  ale,  or  porter,  by  or  for  himself,  or  with  or 
for  other  persons;  and  that  the  said  breach  was  more 
extensive  than  and  unwarranted  by  any  covenant  in  the 
indenture,  and  the  quantities  of  ale,  beer,  and  porter,  and 
names  of  the  persons  from  whom  the  said  orders  were  so* 
licited  and  obtained,  ought  to  have  been  stated. 
The  plaintiffs  joined  in  demurrer. 


As  to  the  first 
breach. 


Whitehurst,  in  support  of  the  demurrer. — It  appears  from 
the  indenture,  and  from  the  declaration,  that  the  defend- 
ant had  carried  on  the  business  of  a  brewer,  and  also  kept 
the  Punch  Bowl;  and  that  he  demised  to  the  plaintiff  the 
brewery  and  brewing  business  together  with  the  exclusive 
or  such  other  privilege  as  the  defendant  then  enjoyed  of  sup* 
plying  ale,  &c.,  to  die  Punch  Bowl  and  certain  other  public^ 
houses  which  were  then  the  property  of  the  defendant,  or 
were  then  under  his  control.  There  iano  edpY««  covenant 
in  the  indenture  for  the  enjoyment  by  the  plaintiffs  of  this 
supposed  privilege;  and  therefore,  unless  such  a  covenant 
is  to  be  implied  under  the  word  '^demise,''  the  demurrer 
to  the  first  breach  must  prevail.  Now,  the  authorities  are 
dear,  that,  under  ''  demise,^'  is  implied  a  warranty  that 
the  lessee  shall  enjoy  the  premises  demised,  but  nothing 
more.  In  Bacon^s  Abridgment,  Covenant,  (B),  it  is  said, 
that,  ''if  a  man  leases  certain  goods  for  years  by  inden-* 
ture^  which  are  evicted  within  the  term,  yet  he  shall  not 
have  a  writ  of  covenant,  for  the  law  does  not  create  any 
covenant  upon  such  personal  thing.''  and  the  like  is  laid 
down  in  Comyns's  Digest,  Covenant,  (B.  4.) — "  If  goods  be 
demised  by  indenture  for  years ;  if  the  lessee  be  evicted^ 
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corenant  does  not  lie  upon  the  word  '  demisi/  for  the  law  1840. 
does  not  create  a  covenant  for  a  personal  thing/'  Besides^ 
this  cannot  be  the  subject  of  a  demise  at  all.  There  can- 
not be  a  demise  without  a  reversion.  Can  it  be  contended 
that  it  amounts  to  a  covenant  that  the  defendant  will  keep 
the  Punch  Bowl  as  a  public-house  for  the  whole  term  of 
ten  years?  And,  if  he  sold  it,  would  he  be  precluded  from 
disposing  of  the  stock  to  the  new  tenant  ? 

The  covenant  upon  which  the  third  breach  is  assigned  Third  breach. 
VA  void  in  law,  as  being  in  restraint  of  trade.  It  is  not 
hmited  to  any  particular  town  or  district,  but  is  a  general 
covenant  that  the  defendant  will  not  exercise  the  trade  of 
a  brewer  or  merchant  or  agent  for  the  sale  of  ale,  beer,  or 
porter,  in  She£5eld  or  elsewhere,  during  the  continuance 
of  the  demise.  The  distinction  laid  down  in  Mitchel  v. 
BeynoUs,  1  P.Wms.  181 — ''that,  wherever  a  sufficient 
consideration  appears  to  make  it  a  proper  and  an  useful 
contract,  and  such  as  cannot  be  set  aside  without  injury 
to  a  fiiir  contractor,  it  ought  to  be  maintained;  but  with 
this  constant  diversity,  viz.  where  the  restraint  is  general, 
not  to  exercise  a  trade  throughout  the  kingdom,  and 
where  it  is  limited  to  a  particular  place ;  for,  the  former  of 
these  must  be  void,  being  of  no  benefit  to  either  party''— ^ 
prevails  at  the  present  day.  In  Homer  v.  Ashjbrd,  3  Bing. 
322,  11  More,  91,  Best,  C. J.,  says:  "The  law  will  not 
permit  any  one  to  restrain  a  person  from  doing  what  the 
public  welfare  and  his  own  interest  requires  that  he  should 
do :  any  deed,  therefore,  by  which  a  person  binds  himself 
not  to  employ  his  talents,  his  industry,  or  his  capital  in 
any  useful  undertaking  in  the  kingdom,  would  be  void, 
because  no  good  reason  can  be  imagined  for  any  person's 
imposing  such  a  restraint  on  liimself."  So,  in  Wallis  v. 
Dair,  2  M. & Welsby,  273,  Lord  Abinger  says :  "The  rule 
of*  hew  is,  that  a  contract  in  general  restraint  of  trade  is 
void,  as 'being  ag^st  the  policy  of  the  law."  And  in 
Ward  ▼.  Bymey  5  M.  &  WelAy,  548,'  where  the  defendant 
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1840. 


gave  a  bond  to  the  plaintiff  (a  coal-merchant  in  London)i 
by  which^  after  reciting  that  the  plaintiff,  at  the  request 
of  the  defendant,  had  received  and  taken  the  defendant 
into  his  service  in  the  capacity  of  town-traveller  and  col- 
lecting derk,  it  was  conditioned  (inter  alia)  that  the  de- 
fendant  should  not,  within  two  years  after  leaving  the 
plaintiff's  service,  solicit  or  sell  to  any  customers  of  the 
plaintiff,  that  he  should  not  follow  (Mr  be  employed  in  the 
business  of  a  coal-merchant  for  nine  months  after  he 
should  have  left  the  employment  of  the  plaintiff,  and  that 
he  should  not  leave  his  employment  without  giving  a 
month's  notice :  it  was  held,  on  motion  in  arrest  of  judg- 
ment, that  the  bond  was  void,  on  the  ground  that  this  was 
a  restraint  of  trade  unlimited  in  point  of  space. 


First  breach.  Hoggins^  contra. — ^The  defendant  covenants,  that,  so  far 

as  he  is  concerned,  the  business  of  the  Punch  Bowl  and 
the  other  public-houses  named  shall  be  secured  to  the 
plaintiffs ;  and,  by  parting  with  the  Punch  Bowl  to  Gol- 
land,  he  has  put  it  out  of  his  own  power  to  secure  to  the 
plaintiffs  the  enjoyment  of  part  of  the  subject-matter  of 
the  demise — ^part  of  the  consideration  for  the  annual  pay- 
Third  breach,  ment  of  500/.  The  covenant  restraining  the  defendant 
from  carrying  on  the  business  of  a  brewer,  being  limited 
in  point  of  time,  is  not  void :  and  the  case  is  in  this  re- 
spect clearly  distinguishable  from  those  cited.  At  all 
events,  the  demurrer  is  too  large,  and  therefore  the  plain- 
tiffs are  entitled  to  judgment — Spyer  v.  ThebffeU,  2  C.  M. 
&R.692. 

JVkUekurst  was  heard  in  reply. 


As  to  the  first 
breach. 


TiNDAL,  C.  J. — ^Without  deciding  whether  the  covenant 
to  which  the  first  breach  is  addressed  is  to  be  implied  or 
not  (though  I  incline  to  think  it  is  a  mere  personal  thing 
that  is  not  capable  of  being  demised),  it  seems  to  me  that 
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that  breach  is  not  sufficiently  assigned :  for  any  thing  that  1840. 
appears  to  the  contrary^  the  ale  and  beer  coming  to  the  hindb 
Punch  Bowl  might  have  been  brought  by  GroUand,  the  ** 

new  tenant^  firom  another  house  which  had  been  supplied 
from  the  phuntiffii'  brewery.  As  to  the  third  breach — I 
think  the  covenant  to  which  it  relates  is^  for  the  reasons 
given  and  on  the  authorities  dted  in  Ward  y.  Byrne,  a 
general  restraint  of  the  defendant's  whole  trade  for  the 
period  mentioned^  and  therefore  void  in  law. 

The  rest  of  the  court  concurring — 

Judgment  for  the  defendant. 


Barker  v.  Stubbs.  Friday, 

A  May  8<A. 

SSUMPSIT  foir  goods  sold  and  delivered.    To  prove  To  proTe  the 

tiie  dehvery  of  the  goods,  the  plaintiff  called  his  son,  who,  g^ods  forwhich 
on  cross-examination,  admitted  that  the  bill  of  parcels  de-  |^*„*^t°5ir** 
livered  with  the  goods,  and  headed  ''  Dr.  to  Barker  &  Son,''  plaintiff  caUed 

.     ,.,         ,..  ,,  t      „  11  ^1-         hii  ion,  who,  on 

was  m  his  hand-wntmg,  and  that  the  ''  son"  meant  him-  croM-examina- 
self,  the  witness :  but  he  swore  that  he  was  not  a  partner  fh^'the'bnhff 
with  his  father,  and  received  no  share  of  the  profits  of  the  parcel*  deU?cr- 

.  '  ^  ed  with  the 

business.  goods,  and 

On  the  part  of  the  defendant,  it  was  submitted  that  the  b!  i^^Son,"  wu 
witness  was  incompetent;  but  Maule,  J.,  before  whom  the  JJ^'^"  ^"^" 
cause  was  tried,  admitted  his  testimony,  and  a  verdict  that  the  « son" 

meant  himself 

passed  for  the  plaintiff.  the  witness : 

but  he  swore 
that  he  was  not 

BompoM,  Serjeant,  now  moved  for  a  new  trial.—  He  sub-  p»rtn«'  with  his 

father,  and  re- 
mitted that  the  witness  was  upon  his  own  admission  clearly  ceived  no  share 

liable  to  all  the  debts  of  the  firm,  and  had  therefore  a  direct  Hei^  that  he""" 

interest  in  the  collection  of  monies  that  would  tend  to  dis-  ^»<»mp«t«nt 

witness. 

chai^  that  liability.  He  admitted  that  Lord  EUenborough 
had  in  a  caae  of  Parsons  v.  Crosby,  5  Esp.  199,  received  the 

k2 
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1840.  The  jury  having  returned  a  verdict  for  the  defendant— 

Plait y  on  a  former  day  in  this  term,  moved  for  a  role  to 
shew  cause  why  that  verdict  should  not  be  set  aside  and  a 
new  trial  had,  on  the  grounds  of  misdirection  and  that  the 
verdict  was  not  justified  by  the  evidence. — He  submitted, 
first,  that  the  defendant  had  no  jurisdiction,  there  being 
nothing  before  him  to  shew  that  the  ofibnce  charged  had 
been  committed  at  aU,  no  evidence  of  the  value  of  the  trees 
alleged  to  have  been  cut— 7  &  8  Geo.  4,  c.  30,  s.  19  (39). 
Secondly,  that  there  was  no  information  on  oath  that  a 
felony  had  been  committed,  and  no  evidence  whatever  of 
any  act  done  by  the  plaintiff.  Thirdly,  that,  assuming  the 
defendant  to  have  had  jurisdiction,  the  commitment  was 
for  an  unreasonable  time,  and  therefore,  upon  the  autho- 
rity of  DavU  V.  Capper,  10  B.  &  C.  28,  5  M.  &  B.  53,  whoUy 
void.  In  that  case  the  law  is  thus  laid  down  by  Bayley,  J.— 
5  M.  &  B.  56-—'^  It  is  clear  that  a  magistrate  may  legally 
commit  for  further  examination.     But  I  think  it  equally 

(39)  Which  enacts,  **  that,  if  any  be  once,  twice,  or  thrice  puUidy  or 
peiBon  shall  unlawfully  and  mali-  privately  whipped  (if  the  court  shall 
ciously  cut,  break,  bark,  root  up,  so  think  fit),  in  addition  to  such 
or  otherwise  destroy  or  damage  the  imprisonment :  and  if  any  penon 
whole  or  any  part  of  any  tree,  sap-  shall  unlawfully  and  maliciously 
ling,  or  shrub,  or  any  underwood  cut,  break,  bark,  root  up,  or  other- 
respectively  growing  in  any  park,  wise  destroy  or  damage  the  whole 
pleasure-ground,  garden,  orchard,  or  any  part  of  any  tree,  sapling,  or 
or  avenue,  or  in  any  ground  adjom-  shrub,  or  any  underwood  respect- 
ing or  belonging  to  any  dwelling-  ively  growing  elsewhere  than  is 
house,  every  such  offender  (m  case  any  of  the  situations  hereinbefore 
the  amount  of  the  injury  done  shall  mentioned,  every  such  offender  (in 
exceed  the  sum  of  one  pound)  shall  case  the  amount  of  the  injury  done 
be  guilty  of  felony,  and,  being  con-  shall  exceed  the  sum  of  five  pounds) 
victed  thereof,  shall  be  liable,  at  shall  be  guilty  of  felony,  and,  being 
the  discretion  of  the  court,  to  be  convicted  thereof,  shall  be  liable  to 
transported  beyond  the  seas  for  the  any  of  the  punishments  which  the 
term  of  seven  years,  or  to  be  im-  court  may  award  for  the  felony 
prisoned  for  any  term  not  exceed-  hereinbefore  last  mentioned." 
ing  two  years ;  and,  if  a  male,  to 
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dew  thit  it  should  haye  been  left  to  the  jury  to  say  whe-  1840. 
ther  the  commitment  was  made  bonft  fide  for  the  purpose 
of  further  examination^  or  for  the  purpose  of  inducing  the 
plaintiff  to  make  a  conliBssion.  The  declaration  of  the  de* 
fendanty  that  he  had  committed  the  plaintiff  in  the  first 
instance  until  the  12thy  under  the  expectation  that  she 
would  by  that  time  state  who  was  the  writer  of  the  letter, 
was  certainly  evidence  to  go  to  the  jury  that  he  did  not 
commit  for  the  purpose  of  further  examination.  Upon  the 
other  ground,  the  authorities  are  very  strong  to  shew  that 
a  magistrate  ought  not  arbitrarily  to  commit,  even  for  the 
purpose  of  further  examination,  for  so  long  a  period  as  the 
defendant  in  this  case  did.  The  duty  of  magistrates  in  this 
respect  is  pcnnted  out  in  Hale's  P.  C,  Vol.  1,  p.  586,  Vol.  2, 
p.  120,  and  is  this : — ^Where  a  party  arrested  for  felony  is 
taken  before  a  magistrate,  he  must  discharge,  or  commit, 
or  bail  him.  But  prior  to  so  doing  he  must,  by  1  &  2  P. 
fc  M.  c.  13,  and  2  &  3  P.  &  M.  c.  10  (re-enacted  by  7  Geo.  4, 
c  64),  take  the  informations  upon  oath  of  the  prosecutor 
and  witnesses,  and  put  them  into  writing.  He  must  also 
take  the  examination  of  the  prisoner,  not  upon  oath,  and 
put  that  into  writing.  And  because  it  may  be  unreasonable 
to  take  these  informations  or  examinations  presently,  or 
possibly  it  may  take  longer  time,  the  prisoner  may  be  con- 
tinued in  the  custody  of  the  ofiicer,  or  may  be  detained  in 
the  magistrate's  house,  or  committed  to  some  near  safe 
place  of  custody,  tiU  the  examination  can  be  taken :  but 
this  must  be  dispatched  in  some  convenient  time."  And, 
referring  to  Scavage  v.  Tateham,  Cro.  Eliz.  829,  the  same 
learned  judge  says :  ''  That  decision,  if  adopted  as  an  autho- 
rity to  its  fuU  extent,  would  shew  that  the  law  has  limited 
the  reascmable  time  to  three  days.  But  I  am  not  disposed 
to  go  to  that  length.  I  do  not  think  it  possible  to  fix  any 
specific  limit.  The  time  for  which  a  party  may  reasonably 
be  committed  for  further  examination  must  depend  upon 
the  nature  and  circumstances  of  the  case."    Can  it  be  said 
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in  the  present  case>  that^  in  the  absence  of  any  legal  eri* 
dence  that  a  felony  had  been  committed^  or  that  the 
accused  -was  the  guilty  person^  a  commitment  to  such 
rigorous  custody  for  seven  days  was  reasonable? 

Cur.  adv.  vult. 

TiNDAL^  C.  J.^  now  delivered  the  judgment  of  the  court : — 
The  motion  to  set  aside  the  verdict  for  the  defendant^  and 
for  a  new  trial,  has  been  made  upon  three  grounds — ^first^ 
that  the  defendant,  a  justice  of  the  peace,  had  committed 
the  plaintiff  to  prison  for  further  examination,  in  a  case 
brought  before  him,  where  he  had  no  jurisdiction — ^second- 
ly, that  he  proceeded  in  the  investigation  without  any  in- 
formation on  oath,  or  any  legal  evidence  of  the  fact — and 
lastly,  that  the  commitment  was  for  an  unreasonable  time, 
and  therefore  altogether  void. 

As  to  the  first  objection,  there  can  be  no  doubt  but  that, 
if  a  magistrate  commits  a  party  charged  before  him  in  a 
case  where  he  has  no  jurisdiction,  he  is  liable  to  an  action 
of  trespass.  But,  if  the  charge  is  of  an  offence  over  which 
the  magistrate  has  jurisdiction,  if  the  offence  charged  be 
true  in  fact,  the  magistrate's  jurisdiction  cannot  be  made 
to  depend  upon  the  truth  or  falsehood  of  the  facts,  or  upon 
the  evidence  being  sufficient  or  insufficient  to  establish  the 
corpus  delicti  brought  under  investigation.  In  this  case, 
it  appears  from  the  notes  of  the  learned  judge  who  tried 
the  cause,  that  the  plaintiff  was  brought  before  the  defend- 
ant charged  with  having  committed  a  felony,  which  felony 
consisted,  as  appears  from  the  same  notes  and  the  infor- 
mation before  him,  in  having  unlawfully  cut  twenty  young 
trees,  the  property  of  the  informant's  master.  It  is  un- 
doubtedly true  that  no  evidence  was  given  either  before 
the  magistrate  or  at  the  trial  that  the  amount  of  the  injury 
exceeded  the  sum  of  11;  short  of  which  value  the  offence 
does  not  amount  to  a  felony  under  the  7  &  8  Geo.  4,  c.  30, 
s.  19 :  the  evidence  given  at  the  trial  being  no  more  than 
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ihiB,  that  the  trees  cut  were  worth  about  1/.  altogether. 
But  the  charge  before  the  magistrate  was  a  charge  of 
felony;  and  even  if,  upon  a  further  investigation,  the 
amount  of  the  injury  had  turned  out  to  be  below  the  value 
requisite  to  constitute  the  offence,  the  jurisdiction  of  the 
magistrate  to  investigate  the  offence  can  never  be  held  to 
depend  upon  the  weight  of  the  evidence  as  to  the  value, 
though  the  guilt  or  innocence  of  the  prisoner  at  the  trial 
would  undoubtedly  do  so.  Indeed,  on  the  present  occasion, 
no  objection  was  put  to  the  judge  at  the  trial  as  to  the 
want  of  jurisdiction;  which  objection,  if  made,  might  have 
called  for  evidence  on  the  other  side  to  shew  the  value  of 
the  trees,  so  that  at  all  events  it  comes  now  too  late. 

As  to  the  second  ground  of  objection,  it  is  answered  in 
part  by  the  fact  that  there  was  a  regular  information  on 
oath  laid  before  the  magistrate ;  the  original  information 
having  been  brought  to  us  at  the  request  of  both  parties. 
That  the  information  does  not  disclose  any  legal  evidence 
of  the  guilt  of  the  prisoner,  is  imdoubtedly  true  :  it  states 
nothing  beyond  mere  hearsay,  upon  which  neither  judges 
nor  juries  could  act.  But,  at  the  utmost,  this  amounts  to 
no  more  than  an  error  of  judgment  on  the  part  of  the  ma- 
gistrate :  and  no  case  can  be  found  in  which  a  magistrate 
acting  within  his  jurisdiction  has  been  held  liable  in  an 
action  of  trespass  for  a  mere  error  in  judgment.  See 
Drewe  v.  Ckndian,  1  East,  563,  n.  It  would  be  a  very  differ- 
ent case  if  he  had  acted  from  any  malicious  or  improper 
motive,  or  with  any  want  of  bona  fides,  in  which  case  he 
would  be  liable  in  a  different  form  of  action. 

As  to  the  last  objection,  that  the  commitment  for  re- 
examination was  for  an  unreasonable  time,  and  therefore 
altogether  void,  and  the  magistrate  a  trespasser — ^this  is  in 
effect  an  objection  as  for  a  verdict  against  evidence;  for, 
the  point  was  left  to  the  jury,  on  the  authority  of  the  case 
of  Dmis  V.  Capper,  10  B.  &  C.  28, 5  M.  &  B.  53,  and  the  jury 
found  for  the  defendant ;  and  the  learned  judge  who  tried 
the  cause  has  stated,  that,  under  all  the  circumstances,  he 
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is  satisfied  witii  the  verdict.  Although^  therefore,  the 
length  of  time  that  occurred  before  the  second  eacaminatioii 
of  the  prisoner  does  certainly  appear  to  us  to  be  long,  we 
should  be  acting  at  variance  with  the  established  course  of 
proceeding  in  the  courts  at  Westminster,  if  we  sent  the 
case  under  the  circumstances  to  a  new  trial. 

Rule  refused  (40). 


(40)  Mr.  Piatt  suggested  that  the 
court  did  not  seem  to  have  taken 
into  consideration  the  severity  of 
the  plaintiff's  confinement     But 


Tindal,  C.  J.,  said  that  made  no  dif- 
ference, no  express  directions  upon 
the  subject  having  been  given  bj 
the  defendant. 


Monday,  ThOM  V.  ChINNOCK. 

To  entiUe  a  de-  L/HANNELL,  Serjeant,  on  a  former  day  in  this  term, 
iUMcstion  for  o^^taiucd  a  rule  calling  upon  the  plaintiff  to  shew  cause 
double  co«te       ^w  ^  suggestion  should  not  be  entered  on  the  roll  in  this 

under  the  Mid-  ^  ®® 

diesex  court  of    causc  pursuaut  to  the  statute  23  Geo.  2,  c.  33,  s.  19  (41),  so 

(oounty*  court)    ^  to  entitle  the  defendant  to  double  costs. 

ac^  28  G«).  2,         rpj^g  affidavit  upon  which  the  motion  was  founded,  stated 

c.  83,  f.  19,  his  ^  ' 

affidavit  need 

not  shew  affirmatively  that  the  cause  of  action  arose  within  the  jurisdiction :  it  is  enough,  provid- 
ed the  contrary  do  not  appear  on  the  other  side,  if  the  affidavit  sUte  that  the  defendant  at  the 
time  of  bringing  the  action  resided  within  the  jurisdiction,  and  was  liable  to  be  sumnaoned  to  the 
local  court 

A  suggestion  cannot  be  entered  where  any  part  of  the  cause  of  action  appears  to  have  arisen  out 
of  the  jurisdiction  of  the  county  court 


(41)  Which  enacts,  <<  that,  in 
case  any  action  of  debt  or  action 
upon  assumpsit  shall  be  commenced 
and  prosecuted  in  any  of  his  ma- 
jesty's courts  of  record  at  West- 
minsteri  and  the  defendant  or  de- 
fendantsi  at  the  time  of  such  action 
brought,  shall  live  or  reside  in  the 
said  county  of  Middlesex,  and  be 
liable  to  be  summoned  to  the  said 
county  court,  and  the  jury  upon  the 
trial  of  such  cause  shall  find  the 
damages  for  the  plaintiff  under  the 


value  of  40«.,  unless  the  judge  shall 
in  open  court  certify  on  the  back 
of  the  record  that  the  freehold  or 
title  to  the  plaintiff's  land  princi* 
pally  came  in  question,  or  that  an 
act  of  bankruptcy  principally  came 
in  question  at  such  trial,  then  and 
in  such  case  no  costs  shall  be 
awarded  to  the  plaintiff  in  such 
action,  but  the  defendant  or  defend- 
ants shall  be  entitled  to  and  recover 
double  costs  of  suit" 
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tliat  the  defendant^  at  the  time  of  the  conunencement  of        1840. 
the  suit,  waa  and  ever  since  had  heen  and  still  was  residing      ^"thoiT^ 
and  inhabiting  in  the  county  of  Middlesex,  within  the  *• 

jurisdiction  of  the  county  court  of  Middlesex,  and  had 
been  for  and  during  all  that  time  and  still  was  liable  to  be 
summoned  to  the  said  county  court ;  that  the  plaintiff  on 
the  trial  of  the  action  (debt  on  simple  contract)  obtained  a 
verdict  for  1/.  7s.  Bd.  and  no  more;  and  that,  as  the  da- 
mages found  by  the  jury  on  the  trial  of  the  cause  were 
under  the  value  of  40^.,  the  same  were  recoverable  in  the 
said  county  court. 

Stephen,  Serjeant,  shewed  cause,  upon  an  affidavit  which 
stated  that  the  action,  which  was  brought  to  recover 
21. 15/.  lid,,  was  tried  before  the  undersheriff  of  Middle- 
sex, and  a  verdict  found  for  the  plaintiff  for  1/.  78.  &d. 
The  affidavit  then  set  out  a  detailed  account  of  the  plain- 
tiff's demand  and  of  the  form  of  the  record,  and  concluded 
with  a  statement  that  "  the  plaintiff's  cause  of  action 
therein,  as  proved  by  the  evidence  given  in  the  cause,  did 
not  arise  wholly  in  the  county  of  Middlesex,  but  was  for 
service  performed  and  payments  made  partly  in  the  county 
of  Berks  and  partly  in  the  county  of  Middlesex,  as  was 
thereinbefore  specifically  stated  and  set  out  in  detail.'' 

The  learned  Serjeant  submitted  that  the  affidavit  upon 
which  the  rule  was  obtained  was  defective  in  not  shewing 
ihat  the  cause  of  action  arose  within  the  jurisdiction  of  the 
county  court  (42) :  and  he  further  objected  that  the  19th 
section  of  the  statute  applied  only  to  causes  tried  in  the  supe- 
rior courts  at  Westminster — the  sheriff  having  po  power  to 

(42)  Section  4  contains  a  proviBO  act  shall  not  extend  to  give  the  said 

« that  no  person  or  persons  shall  be  county    court  any  jurisdiction  to 

liable  to  be  summoned  to  the  said  hold  plea  of  or  to  hear  or  determine 

county  court  at  the  suit  of  any  any  action,  cause,  or  suit,  other 

plaintiff  or  plaintiflfs    other  than  than  such  action,  cause,  or  suit  as 

such  person  or  persons  as  was  or  the  county  court  of  Middlesex  might 

were  liable  to  be  summoned  to  the  have  held  plea  of  by  plaint  before 

coonty  court  of  Middlesex  before  the  making  of  the  act" 
this  act  was  made;  and  that  the 
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1840.        certify— fVardroper  v.  Richardson,  1  Ad.  &  E.  75,  8  N.  & 
M.  839. 

Channell,  Serjeant,  contra. — Both  these  objections  are 
met  by  the  case  of  Bishop  v.  Marshy  8  Scott,  128,  where 
this  court  held,  that,  to  entitle  a  defendant  to  a  suggestion 
for  double  costs  under  the  statute  now  in  question,  his  affi- 
davit need  not  shew  affirmatively  that  the  cause  of  action 
arose  within  the  jurisdiction — ^it  is  enough,  the  contraiy 
not  appearing,  if  the  affidavit  state  that  the  defendant  at 
the  time  of  bringing  the  action  resided  within  the  jurisdic- 
tion, and  was  liable  to  be  summoned  to  the  local  court : 
and  that  the  statute  applies  to  causes  tried  before  the 
sheriff. 

Stephen,  Serjeant. — ^The  affidavit  in  answer  to  the  motion 
does  shew  that  the  cause  of  action  did  not  arise  wholly 
within  the  county  of  Middlesex,  but  arose  partly  in  Mid- 
dlesex and  partly  in  Berkshire,  and  consequently  the 
plaintiff  could  not  sue  for  it  in  the  Middlesex  county  court. 

Channell,  Seijeant. — ^The  plaintiff  has  not  by  his  affidavit 
satisfied  the  obligation  that  is  thrown  upon  him.  The  de- 
fendant has  sufficiently  brought  his  case  within  the  19th 
section.  The  plaintiff  relying  upon  the  proviso  in  the  4th 
section,  it  was  incumbent  on  him  clearly  to  bring  himself 
within  the  exception — ^per  Tindal,  C.  J.,  in  Bishop  v.  Marsh, 
8  Scott,  132.  Undoubtedly  it  must  appear  from  the  affi- 
davits on  both  sides  that  the  plaintiff  was  in  a  condition  to 
recover  the  debt  in  question  in  the  county  court.  Tlie 
defendant's  affidavit  upon  this  point  is  precise  and  certain : 
that  of  the  plaintiff  contains  nothing  positive,  but  only  a 
statement  whence  he  wishes  it  to  be  inferred  that  a  part  of 
the  cause  of  action  arose  without  the  jurisdiction.  It  may 
be  that  part  of  the  service  was  rendered  in  Berkshire — 
enough  to  satisfy  an  undertaking  to  give  material  evidence 
in  that  county.     But  there  is  strong  evidence  to  shew,  o 
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at  least  it  is  consistent  with  the  plaintiff's  affidavit,  that 
the  contract  was  made  in  Middlesex^  though  partly  per- 
formed in  Berkshire.  In  Dalton's  Sheriff,  c.  110,  p.  412, 
it  is  said,  that  ''  sheriffs  in  their  county  courts  may  ex- 
amine, hear,  and  determine  certain  smaller  personal  ac- 
tions, as  of  debts  due  upon  contracts,  Sec.,  assumpsit,  &c., 
happening,  made,  or  done  within  their  county/*  (43)  In 
Harwood  y.  Lester,  3  B.  &  P.  617,  the  plaintiff  deUvered 
goods  under  the  value  of  40s.  to  a  carrier  in  London,  pur- 
suant to  an  order  from  the  defendant,  resident  in  Leicester- 
shire, and  the  defendant  received  the  goods  in  the  latter 
county :  it  was  held  that  no  action  for  the  goods  could  be 
maintained  in  the  county  court  of  Leicestershire.  Lord 
Alvanley  there  says  :  "  I  rather  think  the  whole  cause  of 
action  must  arise  within  the  jurisdiction  of  the  inferior 
court,  to  enable  a  party  to  proceed  in  that  court."  There 
the  contract  was  complete  on  the  delivery  to  the  carrier. 
[Thidal,  C.  J. — ^I  think  both  the  promise  must  be  made 
and  the  consideration  arise  within  the  jurisdiction.  Ers- 
Une,  J. — There  being  no  proof  of  any  express  contract,  the 
promise  here  arises  out  of  the  disbursements  in  Berkshire.] 
The  onus  was  on  the  plaintiff  to  shew  with  certainty  that 
he  had  no  right  to  sue  in  the  county  court ;  and  he  has  left 
it  in  doubt. 

TiNDAL,  C.  J. — ^The  affidavit  in  answer  to  this  applica- 
tion states  affirmatively  and  positively  that  part  of  the 
cause  of  action  arose  in  the  county  of  Bucks.  Now,  the 
weU  established  rule  is,  that  no  action  can  be  brought 
in  the  county  court  unless  both  the  defendant  reside  and 
the  cause  of  action  arise  within  the  county,  that  is, 
within  the  jurisdiction  of  the  county^  court.  What  is  the 
the  ''cause  of  action?^'  It  certainly  cannot  mean  the 
making  of  the  pronuse,  which  is  a  mere  inference  of  law. 
The  consideration  for  the  pronuse  must  be  laid  to  have 

(43)  See  Welsh  v.  Troyte,  2  H.  Blac.  29. 
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arisen  within  the  jurisdiction.  If  authority  be  wanting  for 
these  two  propositions,  the  first  is  established  by  fFebk  y. 
Troyte,  2  H.  Black.  29;  Thibb  v.  Woodward,  6  T.  E.  175; 
Busby  V.  Fearon,  8  T.  B.  235 ;  and  Smith  v.  (yKeUy,  1  B. 
&  P.  75 ;  and  the  latter  is  the  result  of  many  cases  that 
are  referred  to  in  a  note  to  the  case  of  Peacock  v.  BeU,  1 
Wms.  Saund.  74  a,  (44).  As,  therefore,  it  does  appear 
to  me  that  plaintiff's  affidavit  sufficiently  afBrms  that  the 
cause  of  action  did  not  arise  exclusively  within  the  juris- 
diction of  the  county  court,  I  think  the  rule  for  entering 
a  suggestion  on  the  roll  must  be  discharged. 


BosANQUBT,  J. — ^I  am  of  the  same  opinion.  The  affi- 
davit of  the  plaintiff's  attorney  is  sufficiently  positive  as  to 
a  part  of  the  cause  of  action  having  arisen  without  the 
jurisdiction  of  the  county  court;  and  therefore  the  impli- 
cation fails. 

CoLTMAN^  J. — ^Though  I  assented  to  the  decision  in 


(44)  Note  (l)^*'In  actions  in 
inferior  courts,  it  is  necessary  that 
every  part  of  that  which  is  the  gist 
and  substance  of  the  action  should 
appear  to  be  within  their  jurisdic- 
tion; therefore  the  consideration 
of  the  promise  must  be  laid  in  the 
declaration  within  the  jurisdiction. 
Rumsy  v.  Atkinson,  1  Lev.  50; 
Littleboy  v.  Wright,  1  Lev.  69 1 
Whitehead  v.  Brown,  1  Lev.  96, 
Sir  T.  Raym.  75 ;  Drake  v.  Beare, 
1  Lev.  104,  105 ;  Price  v.  HOI,  1 
Lev.  137 ;  Corbett  v.  Pierson,  1 
Lev.  153 ;  Stone  v.  Waddington,  1 
Lev.  156;  Hanslip  v.Coater,  2  Lev. 
87,  1  Vent.  243 ;  Godfrey  v.  Saun- 
ders, 1  Sid.  87 ;  Heely  v.  Ward,  1 
Vent  2 ;  Winford  v.  Powell,  2  Ld. 
Raym.  1310, 1311;  Stanian  v.  Da- 
vies,  2  Ld.  Raym.  796, 1  Salk.  404 ; 
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Stedman V.Robinson,  12  Mod. 598 
Stanyon  v.  Davis,  6  Mod.  223 
Waldock  V.  Cooper,  2  Wils.  16 
Trevor  v.  Wall,  1  T.  R.  151.  And 
the  omission  of  it  is  error,  even 
after  verdict  1  T.  R.  152.  For, 
the  court  will  not  intend  that  the 
consideration  was  proved  at  the 
trial  to  have  been  within  the  juris- 
diction, and  none  of  the  statutes  of 
jeofails  extend  to  it  Ibid.  Bnt, 
as  to  such  matters  as  are  inserted 
only  for  aggravation  of  damaget, 
and  might  be  omitted,  and  yet  the 
action  remain,  it  is  not  necessary 
to  lay  them  within  the  jurisdiction. 
Staman  v.  Davies,  1  Salk.  404;  Ire- 
land V.  Lockwood,  Cro.  Car.  570, 1 
Rol.  Abr.  546,  pi.  4 ;  Thornton  v. 
Vincent,  Sir  W.  Jones,  448." 
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Biikop  V.  Marsh,  that  the  affidavit  upon  which  a  motion  of 
this  sort  is  founded  need  not  shew  affirmatively  that  the 
cause  of  action  aroae  within  the  jurisdiction  of  the  infe- 
rior court ;  yet  I  think  the  party  might  in  this  case  have 
brought  the  fsMsts  more  distinctly  before  the  court.  As 
he  has  not  thought  proper  to  do  so,  we  must  decide  upon 
the  affidavit  filed  in  answer,  which  does  distinctly  aver  that 
a  part  of  the  cause  of  action  arose  in  another  county. 


1840. 


Ebski  Ns,  J. — ^I  am  also  of  opinion  that  it  sufficiently 
appears  that  part  of  the  cause  of  action  arose  out  of  the 
jurisdiction  of  the  Middlesex  county  court,  and  therefore 
that  the  rule  for  entering  a  suggestion  must  be  disdiaiged. 

Rule  discharged. 


Battlst  t?.  Bailet,  Potter,  and  Lewis. 

IjEBT  for  goods  sold  and  delivered.  The  two  first-named 
defendants,  who  had  become  bankrupt  since  the  delivery 
of  the  goods,  suffered  judgment  by  default:  the  third, 
Lewis,  pleaded  a  tender  as  to  5/.  5«.,  parcel  of  the  debt 
demanded,  and  nunquam  indebitatus  as  to  the  residue. 
The  pkintifir  by  his  replication,  took  the  5/.  &s,  out  of 
court,  and  proceeded  for  a  furdier  sum  of  71. 9s.  4rf. 

The  cause  came  on  for  trial  before  the  undersheriff  of 
Middlesex  on  the  27th  February  last.  It  appeared  that 
goods  were  deKvered  at  the  place  of  business  of  the  de- 
fendants' firm  in  Garlick  Hill  to  the  amount  of  71.  9s.  4d. 
between  the  1st  and  the  18th  January,  1838,  and  to  the 
amount  of  5/.  5s,  subsequently  to  the  last  mentioned  day. 
The  sole  question  between  the  parties  was  whether  the 
defendant  Lewis  was  a  partner  and  fiable  to  the  debts  of 
the  firm  on  and  firom  the  1st  January,  or  firom  the  18th 
only.    The  plaintiff  put  in  an  affidavit  sworn  in  Chancery 


Wedne9day, 
May  \Zth, 

Where  an 
agreement  is 
entered  into  for 
a  partnership  to 
commence  on  a 
given  day,  the 
circumstance  of 
the  deed  regu« 
lating  the  terms 
of  the  partner- 
ship not  being 
executed  until  a 
subsequent  day, 
will  not  affect 
the  liability  of 
the  members  of 
the  6rm  in  re- 
spect of  con- 
tracts entered 
into  with  third 
persons. 
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1840.  by  the  defendant  Lewis  on  the  12th  March^  1838,  in  whicS 
he  admitted  that  there  had  been  in  1837  an  agreement 
for  a  partnership  between  Bailey  and  Potter  and  himself^ 
to  commence  on  the  1st  January,.  1838,  and  that  he  con- 
sidered that  they  were  carrying  on  business  as  partners 
from  that  day.  The  partnership  deed,  however,  though  it 
bore  date  the  1st  January,  was  not  in  fact  executed  until 
the  18th,  at  which  time  various  interlineations  were  made 
in  it. 

The  undersheriff,  upon  the  authority  of  Vere  v.  Ashby, 
10  B.  &  C.289,  directed  a  nonsuit;  it  being  agreed  that 
the  above  facts  should  be  submitted  for  the  opinion  of  the 
court,  who  were  to  be  at  liberty  to  draw  the  same  infe- 
rences as  a  jury  ought  to  have  done:  a  verdict  to  be 
entered  for  the  plaintiff  for  7/.  9^.  4^.,  if  the  court  should 
be  of  opinion  that  the  defendant  Lewis  was  a  partner  and 
liable  for  the  debts  of  the  firm  from  the  date  of  the  part- 
nership deed. 

Bompas^  Serjeant,  on  a  former  day  in  the  term,  moved 
accordingly — He  submitted  that  the  case  of.  Vere  v.  AMy 
was  distinguishable  from  the  present  in  this,  that  there 
the  agreement  for  the  partnership  was  subsequent  in  point 
of  date  to  the  transactions  in  which  it  was  sought  to  in- 
volve the  defendant ;  whereas  here  the  agreement  was  for 
a  partnership  to  commence  on  a  future  day,  viz.  the  Ist 
January,  upon  and  from  which  day  the  defendant  Lewis 
was  to  all  intents  and  purposes  a  partner,  his  rights  and 
liabilities  not  being  affected  or  varied  by  the  subsequent 
execution,  of  the  deed  on  the  18th. — ^A  rule  nisi  having 
been  granted — 

ChanneU,  Serjeant,  now  shewed  cause. — The  partnership' 
between  Lewis  and  the  other  two  defendants  was  not  oom-> 
pletely  formed  until  the  execution  of  the  deed  on  the  ISth* 
January,  whatever,  might.be  the  rights  of.  the  i  parties) 
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Amongst  themselves.  Vere  t.  Ashby,  10  B.  &  C.  288^  is  1840. 
expiesslj  in  point.  The  facts  of  that  case  were  these: — 
On  the  24th  Jnne^  1824,  C.  agreed  to  become  a  partner 
with  A.  and  B.,  the  business  to  be  carried  on  in  the  name 
of  A.  and  B.  for  the  benefit  of  A.,  B.,  and  C;  the  part- 
nership to  be  considered  as  commencing  on  the  18th  of 
May  preceding.  Before  the  24th  June,  A.  and  B.  had 
opened  an  account  with  certain  bankers,  which  was  con- 
.tinued  in  their  names  till  the  22nd  September,  when  the 
partnership  as  to  B.  was  dissolved.  All  the  business  with 
the  bankers  was  transacted  by  B.,  and  the  bankers  did 
not  know  that  C.  was  a  partner  till  the  account  was  closed. 

B.  used  the  accounts  for  the  purposes  of  the  firm  of  which 

C.  was  a  member,   as  well  as  for  others.    On  the  21st 
May  he  indorsed  a  bill  of  exchange  in  the  partnership 
names  of  A.  and  B.  to  the  bankers,  who  discounted  it, 
and  placed  the  amount  to  the  credit  of  the  account.    On 
the  13th  July  B.  indorsed  and  the  bankers  discounted 
two  other  bills  in  a  similar  manner:  and  it  was  held,  that, 
as  the  bankers  did  not  know  that  the  money  raised  by 
these  bills  was  intended  to  be  appUed  to  other  than  part- 
nership purposes,  C.  was  liable  on  the  last  two  bills,  but 
not  on  the  first,  he  not  having  been  an  actual  partner  at 
the  time  it  was  discounted.     Bayley,  J.,  there  says:  ''The 
first  bill  was  discounted  and  the  credit  of  the  firm  pledged 
at  a  time  when  Shaw  was  not  an  actual  partner.     And, 
although  it  was  afterwards  agreed  that  he  was  to  be  con- 
sidered a  partner  from  a  preceding  day,  that  was  a  bar- 
gain between  himself  and  his  partners,   and  made  no 
pledge  of  his  credit  to  the  plaintiffs/'     And  Parke,  J., 
says:    ''  The  retrospective  date  of  the  partnership  may  af- 
fect the  accounts  between  the  partners,  but  not  the  rights 
of  third  persons.'^    The  simple  question  therefore  is,  whe- 
ther at  the  time  the  goods  were  delivered  Bailey  and 
Potter  had  authority  to  pledge  the  credit  of  Lewis.     The 
alterations  that  were  made  in  the  deed  at  the  time  of  its 
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1840.  execntioii  8he#  Ike  partnersliip  not  to  have  been,  even  it 
to  the  partias  thenlgelteBi  choate  and  Complete  xmiSL  tke 
18th  January. 

Bon^aSf  Serjeant^  in  support  of  his  rule^  vaa  atoned 
by  the  oourt. 

TiNDALy  C.  J. — ^The  diatindiion  between  VereY.  AMf 
and  the  present  case  is  this:  there  the  agreement  for  a 
partnership  was  entered  into  on  the  24th  of  June,  1824^ 
and  such  agreement  was  intended  by  the  parties  to  ha?c 
a  by-gone  operation,  viz.  from  the  18th  May  preceding. 
A  bill  had  been  discounted  for  the  firm  by  the  plaintift 
in  the  interval  between  the  18th  May  and  the  24^  June; 
and  other  bills  were  discounted  subaequently  to  the  latter 
day:  and  it  was  held  that  the  liability  of  the  defendant 
did  not  attach  upon  the  biU  discounted  before  the  24th 
June^  until  which  day  he  Was  not  in  fact  a  member  of  the 
firm.  Here,  however,  it  appears,  that,  before  the  1st  Jan- 
uary, 1888,  these  three  defendants  had  contracted  for  a 
partnership  to  commence  on  that  day;  and  that  the  part- 
nership deed  was  actually  prepared  and  dated  on  the  1st 
January,  though  not  executed  by  the  parties  until  the 
18th.  It  appears  from  Lewis's  own  affidavit  that  the  par- 
ties considered  themselves  as  partners,  that  is,  aa  I  under- 
stand it,  dealt  together  upon  the  footing  of  partners,  from 
the  Ist  January.  I  therefore  think  the  three  defendants 
were  jointly  liable  for  all  goods  delivered  subsequently  to 
that  day;  and  consequently  that  the  action  waa  rightlj 
brought  against  the  three. 

BosANQUBT,  J. — I  am  of  the  same  opinion.  If  the  ob- 
ligation of  the  parties  inter  se  had  depended  upon  the 
deed,  and  there  had  been  no  prior  agreement  between 
them,  Lewis'^  liability  to  third  persona  would  have  com- 
menced only  upon  the  execution  of  that  instrument:  and 
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that  in  substance  was  the  case  of  Vere  y.  Mhby.  But  1940. 
here  there  was  a  previous  agreement  for  a  partnership  to 
oonuuence  on  the  1st  January.  Suppose  no  deed  had  ever 
been  executed,  and  that  agreement  had  been  acted  upon 
by  carrying  on  the  business  for  the  joint  benefit  of  the 
three,  could  there  be  a  doubt  that  they  would  all  three  be 
liable  for  ^e  contracts  of  the  firm?  How  the  business  was 
carried  on  from  the  1st  January,  is  a  question  of  fact. 
And  we  have  it  from  Lewis's  own  affidavit  that  they  con- 
sidered themselves  as  partners  from  the  1st  January. 
That  being  so,  the  three  were  properly  sued  together. 

CoLTMAN,  J. — This  is  a  mere  question  of  fact,  depend- 
ing not  upon  the  effect  of  the  deed  of  the  1st  January,  but 
upon  the  previous  agreement  of  the  parties.  The  affidavit 
of  Mr.  Lewis  shews  an  agreem^it  for  a  partnership  to 
oOBunence  on  the  1st  January;  and  though  the  terms  of 
that  agrcCTaent  were  not  at  the  time  reduced  into  writing, 
they  would  not  the  less  be  partners  upon  and  from  that 
day.  The  drcumstance  of  alterations  (to  what  extent  does 
not  appear)  being  made  in  the  deed  at  the  time  it  was 
exeeuted,  viz.  the  18th  January,  would  not  vary  the  rela^ 
tion  subsisting  between  the  parties  up  to  that  time.  I 
think  Mr.  Lewis's  liability  as  a  partner  took  effect  on  the 
Ist  Jmuary. 

Ebskiitb,  J. — I  am  of  the  same  opinion.  The  liability 
of  the  defendant  Lewis  does  not  depend  upon  the  retro- 
^ective  operation  of  the  deed  executed  on  the  18th 
January,  but  upon  the  previous  agreement,  whidi  was 
aetually  carried  into  effect,  as  appears  from  the  affidavit 
which  has  been  referred  to.  That  affidavit  states  that  the 
parties  had  agi^d  to  become  partners  from  the  1st 
January,  upon  the  terms  that  were  afterwards  substan- 
tialfy  embodied  in  the  deed.  That  brings  us  to  the  ques- 
tion suggested  by  my  Bri^her  Channell — whether,  at  the 
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time  these  goods  were  supplied^  Bailey  and  Potter  had 
authority  to  pledge  the  credit  of  Lewis.  It  appears  to 
me  that  they  had,  and  that  the  present  case  falls  within 
the  principle  of  Vere  v.  Ashby,  though  the  circumstances 
rendered  the  decision  in  that  case  different. 

Rule  absolute. 


Thunday, 
May  7th. 
A  commission 
for  the  examin- 
ation of  wit- 
nesses abroad 
under  the  I  Will. 
4,  c.  22,  s.  4,  is- 
sued under  a 
judge's  order 
which  neither 
named  the  com- 
missioners nor 
the  time,  place, 
or  manner  of 
examina- 
tion : — The 
court  set  aside  a 
verdict  which 
had  been  influ- 
enced by  the 
evidence  so  ob- 
tained. 

Qusere  whe- 
ther a  party  who 
does  not  join  in 
the  commission 
is  entitled  to  no- 
tice of  the  seve- 
ral proceedings 
under  it,  or  to 
cross-examine 
the  witnesses. 


St£inkbller  t;.  Newton. 

1  HIS  was  an  action  of  assumpsit  for  the  non-delivery  of 
a  quantity  of  speltre  pursuant  to  a  special  contract.  The 
defendant  pleaded — ^first,  that  he  was  induced  to  enter 
into  the  contract  by  and  through  the  firaud  and  covin  of 
the  plaintiff — secondly,  that  the  defendant  was  prevented 
firom  performing  the  contract  by  the  plaintiff's  fraud. 

At  the  trial  before  Tindal^  C.  J.,  at  the  sittings  at  Guild- 
hall after  Michaelmas  Term^  1838^  the  defendant  offered 
in  evidence  depositions  taken  under  a  commission  for  the 
examination  of  witnesses  at  Hamburgh^  pursuant  to  an 
order  of  the  Lord  Chief  Justice.  It  appeared^  that,  the 
commission  having  been  obtained,  the  usual  application 
had  been  made  to  the  plaintiff  to  join  in  it.  He  however 
declined  to  do  so;  and  the  defendant,  without  giving  him 
any  further  notice,  proceeded  to  examine  his  witnesses 
under  the  commission. 

The  order  under  which  the  commission  issued  was  dated 
the  22nd  December,  1837,  and  was  as  follows: — 

''  I  order  that  this  cause  be  made  a  remanet  to  the  sit- 
tings after  next  Hilary  Term,  the  defendant  depositing  in 
the  hands  of  the  Prothonotary  certain  wine-warrants,  to 
abide  the  event  of  the  cause.  And  I  further  order  that's 
commission  issue  for  the  examination  on  interrogatories 
of  witnesses  on  behalf  of  the  defendant  resident  at  Ham- 
burgh and  elsewhere;  the  defendant  paying  the  costs  (if 
any)  occasioned  by  such  postponement.'^ 

On  the  part  of  the  plaintiff,  it  was  objected  that  these 
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ex-parte  depositions  came  upon  him  by  surprise  and  ought        1840. 
not  to  be  received :  it  was  suggested,  that,  by  reason  of  stbinkbller 
certain  proceedings  in  equity  between  the  parties,  and  «'• 

from  certain  correspondence  which  had  taken  place,  the 
plaintiff  was  induced  to  believe  that  the  commission  had 
been  abandoned;  and  it  was  insisted,  that,  by  the  practice 
of  the  court,  the  opposite  party  was  entitled  to  notice  of 
every  proceeding  under  a  commission,  so  as  to  enable  him 
to  cross-examine,  whether  he  joined  in  the  commission  or 
not.  His  Lordship  allowed  the  depositions  to  be  read. 
A  verdict  was  foimd  for  the  plaintiff,  damages  500/. 

Bompa$y  Serjeant,  in  the  following  term,  obtained  a  rule 
nisi  for  a  new  trial  on  payment  of  costs  by  the  plaintiff, 
on  the  ground  that  the  verdict  would  have  been  consider- 
ably larger  but  for  the  evidence  obtained  under  the  com- 
nussion  which  had  been  so  irregularly  taken  out. 

F.Kelly  and  Martin  now  shewed  cause. — There  is  no 
authority  to  shew  that  a  party  who  does  not  join  in  a 
commission  is  entitled  to  any  notice  of  the  several  steps 
taken  under  it :  nor,  when  once  the  rule  or  order  for  it  is 
obtained,  has  he  a  right  to  speculate  upon  the  chance  of 
its  being  abandoned.  [Tlndal,  C.  J. — Is  it  not  usual  to 
give  the  opposite  party  a  copy  of  the  interrogatories,  to  en- 
able him  to  cross-examine  the  witnesses?]  Not  unless  he 
joins  in  the  commission:  where  he  declines  to  participate 
in  the  expense  he  is  not  entitled  to  the  benefit  of  the 
commisadon.  [Tlndal,  C.  J. — I  always  have  understood 
the  practice  to  be,  that,  if  one  party  obtains  a  commission, 
and  the  other  joins  in  it,  the  latter  is  entitled  to  examine 
his  own  witnesses;  but  that  he  may  cross-examine  his  op- 
ponent's witnesses  without  joining;  and  I  find  a  case  of 
Brydges  v.  Fisher,  1  Scott,  485,  where  the  plaintiff  seems  to 
have  cross-examined  the  witnesses  though  he  did  not  join 
in  the  commission :  if  the  practice  be  otherwise,  I  must 
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Stbinkeller 

V, 

Newton. 


say  I  think  it  very  unreasonable.  In  Equity,  the  party 
certainly  has  notice  of  every  step.]  That  is  because  the 
proceeding  is  in  the  form  of  a  suit. 

Bompas,  Seijeant^  in  support  of  his  rule. — ^It  is  of  the 
utmost  importance  to  the  administration  of  justice  that 
commissions  for  examining  witnesses  should  be  fidrly  dealt 
with.  The  order  under  which  this  commission  issued  is 
deficient  and  irregular  in  all  respects:  it  should  hare  con- 
tained the  names  of  the  parties  before  whom  the  examina- 
tion was  to  take  place — Doe  d.  Thorn  v.  PkiUips,  1  Dowl. 
56:  and  the  court  or  the  judge  should  order  the  time  and 
place  of  examination — 1  Will.  4,  c.  22,  s.  4  (45). 

TiNDAL,  C.  J. — It  appears  to  me  that  the  commission 
under  which  these  examinations  have  been  taken  issued 
without  any  proper  authority  fix>m  the  court.  It  is  im- 
possible, I  think,  to  read  my  order  without  seeing  that  it 
was  intended  that  the  cause  should  be  tried  at  the  sittings 
after  Hilary  Term,  1838 :  and  that  being  the  only  order 
authorizing  the  issuing  of  a  commission,  it  is  an  implied 
condition  that  it  should  be  returned  before  that  time; 
whereas  this  commission  was  not  returned  until  November 


(45)  Which  enacts,  that*' it  shall 
be  lawful  to  and  for  each  of  the 
courts  at  Westminster,  &c.,  and  the 
several  judges  thereof,  in  every  ac- 
tion depending  in  such  court,  upon 
the  application  of  any  of  the  parties 
to  such  suit,  to  order  the  examin- 
ation on  oath,  upon  interrogatories 
or  otherwise,  before  the  Master  or 
Frothonotary  of  the  said  court,  or 
other  person  or  persons  to  be  named 
in  iuch  orders  of  any  witnesses 
within  the  jurisdiction  of  the  court 
where  the  action  shall  be  depending, 
or  to  order  a  commission  to  issue 


for  the  examination  of  witnesses  on 
oath  at  any  place  or  places  out  of 
such  jurisdiction,  by  interrogatories 
or  otherwise,  and  by  ike  iame  or 
any  whsequewl  order  or  order*  to 
give  all  such  direcUom  Umokin^ 
the  time,  place ,  and  manner  cftuch 
eraminationf  as  well  within  the  jn. 
risdiction  of  the  court  wherein  tiie 
action  shall  be  depending  as  with- 
out, and  all  other  matters  and  cir- 
cumstances connected  with  such 
examinations  as  may  appear  rea- 
sonable and  just." 


NffTVOM. 
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feUowing.    The  pnotioe  upon  tbe  subject  ^eems  to  1^ 

mvoked  in  Miae  obscurity:  but,  as  fiur  «s  we  cnu  learo,  it  sm^i^zK 

is  VBOfil  to  insert  in  the  rule  or  order,  a  power  for  the 

opposite  party  to  cross-examine.    The  commission  in  thi# 

sase  having  issued  without  due  authority,  we  are  bound 

to  set  it  aside  and  grant  a  new  trial ;  but  I  think  justice 

win  be  attained  by  ordering  that  the  plaintiff  shall  have 

the  costs  of  the  first  trial  if  he  succeeds  on  the  second. 

BosANQUET,  J. — ^I  am  g(  the  same  opinion,  ^e  com- 
mission having  issued  without  competent  authority,  the 
verdict  must  be  set  aside.  As  it  purported  to  have  issued 
under  the  seal  of  the  court,  the  Lord  Chief  Justice  could 
not  at  the  trial  have  dealt  with  it  otherwise  than  he  did. 
Looking  at  the  statute,  the  commission  was  clearly  un* 
warranted  by  the  order;  and  I  think  the  plaintiff  might 
reasonably  have  supposed  that  it  would  not  be  proceeded 
with. 

The  rest  of  the  court  concurring — 

Rule  absolute  accordingly  (46). 

(4S)  See  the  forms  of  orden  and  6th  e^it  286—293.  Tbe  books  of 
niks,  and  nbo  the  form  of  a  com-  practice  contain  notUlDg  distinct 
mission,   Tidd*s   Practical  Forms,      or  satisfactory  upon  this  subject. 


Hall  v.  Bainbridge. 

1hI8  was  an  action  <^  covenant  brought  against  the  de-  covenMt  does 
fendant  as  chairman  of  the  board  of  directors  of  the  "^e  i^tahmw  of 
British  and  American  Steam  Navigation  Company^  for  the  the  board  of  di- 
breach  of  a  contract  under  seal  made  on  the  26th  Novem-  joint  stock  com- 
ber, 1836,  between  the  phiintiflf  and  "  one  Isaac  Solly  for  JoSieTbJ"ac[' 

uf  parliament, 
upon  a  deed 
under  the  seal  of  a  former  chairman. 
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1840.         anii  on  behalf  of  the  said  British  imd  American  Steam 

^J^TiT       Navigation  Company^  he  the  said  Isaac  Solly  then  for  the 

V.  time  being  acting  as  chairman  of  the  said  directors  of  the 

Bainbridge.  °  ° 

said  company/^ 

On  general  demurrer  to  one  of  the  defendant's  pleas,  it 

was  objected  by — 

Martin,  for  the  defendant — ^that,  though  it  might  be 
taken,  that,  on  the  day  of  the  commencement  of  the  ac- 
tion (the  23rd  April,  1839),  the  defendant  filled  the  office 
of  chairman  of  the  company,  yet  it  no  where  appeared 
upon  the  face  of  the  declaration  that  he  was  a  member  of 
the  company  on  the  day  the  contract  was  entered  into; 
nor  did  it  appear  that  Solly  had  any  authority  to  bind 
the  company  (who  were  not  incorporated  by  act  of  parlia- 
ment) by  deed. 

Shee,  Serjeant,  for  the  plaintiiBT. — The  contrary  not 
being  alleged,  the  court  will  assume  that  Solly  had  due 
authority  to  contract  by  deed  so  as  to  bind  the  company. 

TiNDAL,  C.  J. — ^Whether  or  not  the  deed  of  Solly  would 
be  the  foundation  of  an  assumpsit  by  the  defendant — see 
Berkeley  v.  Hardy,  8  D.  &  R.  102,  5  B.  &  C.  355—1  give 
no  opinion.  But  there  is  nothing  upon  the  &ce  of  this 
record  to  shew  that  he  can  be  Uable  in  this  form  of 
action. 

The  rest  of  the  court  concurring — 

Judgment  for  the  defendant. 
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Short  t;.  Smith.  Monday^ 

M^^  May  nth. 

EBEWETHEB^  Serjeant^  on  a  former  day  in  tliis  upon  a  motion 
term,  obtained  a  rule  nisi  for  an  attachment  against  an  mln^OiTaffl'. 
attorney  for  disobedience  of  a  rule  of  court.    The  affidavit  davit  stated  that 

•^  _  the  deponent 

upon  which  the  motion  was  founded,  stated  that  the  depo-  left  a  copy  of 
nent  left  a  copy  of  the  rule  with  the  attorney  at  his  the  party  at  his 
dwelling.house,   and  at  the  same  time  shewed  him  the  J^d"t"fhc ^c 

original.  ^™®  shewed 

^  him  the  origi- 

nal:— Held,  a 

Talfourd,  Seijeant,  contra,  submitted  that  the  affidavit  ~®^|f^^f '^'*' 
was  insufficient,  inasmuch  as  it  did  not  in  terms  state  the  wo/ service, 
sernce  to  have  been  pergonal,  a  fact  which  ought  not  to  be 
left  to  be  collected  firom  inference. 

TiNDAL,  C.  J. — I  see  no  magic  in  the  word  "personal/* 
and  I  cannot  infer  from  this  affidavit  anything  short  of  a 
personal  service. 

Talfourd,  Serjeant,  proceeded  to  the  merits;  and  ulti- 
mately Hie  rule  was  discharged,  without  costs. 

Rule  discharged. 


OiNGELL  V.  Bean.  Tuaday, 

I  May  12th. 

N  Hilary  Term  last  the  defendant  obtained  a  rule  nisi  Where  a  rule 

for  judgment  as  in  case  of  a  nonsuit,  which  was  discharged  in'ciuieofa  non^ 

upon  a  peremptory  undertaking  to  try  at  the  sittings  after  ed  u"on  a^^ 

the  term.     This  rule  was  not  drawn  up  until  the  18th  emptory  un- 

dertaking,  and 

March ;  and  on  the  first  day  of  this  term,  the  defendant  the  plaintiff 
obtained  a  rule  absolute  for  judgment  for  not  proceeding  up  the  roil^  Ae 
to  trial  pursuant  to  the  undertaking.  bound  to  d^w 

it  up  and  serve 
it  within  the 
proper  time,  before  he  can  avail  himself  of  it. 
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1840.  The  SoUdtor-General  obtained  a  rule  nisi  to  set  aside 

the  rule  last  mentioned^  and  all  proceedings  thereon,  for 
irregularity,  with  costs,  on  the  ground  that  the  rule  for  a 
peremptory  undertaking  was  never  served  upon  the  plain- 
tiff, and  that  he  had  no  notice  of  the  taxation  of  costs. 

Shee,  Serjeant,  shewed  cause. — ^The  application  is,  in 
substance,  to  set  aside  the  two  rules  for  judgment  as  in 
case  of  a  nonsuit,  on  the  ground  that  the  rule  embodying 
the  peremptory  undertaking  was  never  served  upon  the 
plaintiff.  It  was  not,  however,  the  defendant's  duty  to 
draw  up  or  serve  that  rule.  The  peremptory  undertaking 
is  the  condition  of  discharging  the  defendants  rule :  it 
is  for  the  benefit  of  the  plaintiff,  and  is  always  drawn  up 
by  him. 

The  8oKcit<n'*Generaly  in  support  of  his  rule. — No  rule 
of  court  or  order  of  a  judge  is  binding  unless  it  be  drawn 
up  and  served  by  the  party  who  seeks  to  take  the  benefit 
of  it.  Undoubtedly  it  is  the  practice  in  these  cases  for 
the  plaintiff,  the  party  who  gives  the  undertaking,  to  draw 
up  the  rule.  But,  if  he  omits  to  do  so,  the  defendant  should 
apply  to  make  the  original  rule  absolute :  unless  the  rule 
embodying  the  undertaking  is  drawn  up,  the  plaintiff  is 
not  bound  to  proceed  to  trial.  The  defendant  cannot  he 
by  until  after  the  time  for  going  to  trial  has  expired,  and 
then  draw  up  the  rule.  All  rules  that  are  intended  to 
be  acted  upon  must  be  drawn  up  within  the  time  for  acting 
on  them. 

BosANQUET,  J. — ^We  understand  from  the  officer,  that, 
if  a  rule  for  judgment  as  in  case  of  a  nonsuit  is  discharged 
npon  a  peremptory  undertaking,  and  the  rule  thereupon 
is  not  drawn  up,  it  is  supposed  to  be  abandoned.  It  ap- 
pears to  me,  therefore,  that  the  judgment  in  this  case  is 
clearly  irregular. 
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CoLTMAN,  J. — I  am  of  the  same  opiliion.  The  piicfcioe 
aeems  to  be  a  reasoiiable  one. 

Ebskinb^  J. — ^It  seems^  that,  where  a  rule  for  judgment 
as  in  case  of  a  nonsuit  for  not  proceeding  to  trial  is  dis- 
charged  upon  the  plaintiff  giving  a  peremptory  undertak- 
ingy  either  party  may  draw  up  the  rule.  If  the  plaintiff 
omitB  to  draw  it  np,  the  defendant,  if  he  means  to  act 
upon  it,  is  bound  to  draw  it  up  within  the  time  for  acting 
upon  it.  So  the  practice  is  certified  to  us  by  our  officer. 
The  judgment  in  this  case  has  therefore  been  improperly 
obtuned,  and  must  be  set  aside,  with  costs. 

Bule  absolute,  with  costs. 


1840. 


CUBTIS  V.  BiCBARDS. 

Assumpsit  for  goods  sold  and  delivered,  with  a  count 
upon  an  account  stated.  At  the  trial  before  Maule,  B.,  at 
the  kst  sitting  at  Westminster  in  this  term,  the  plaintiff, 
in  support  of  the  account  stated,  produced  an  I.  O.  U.  for 
20/.,  signed  by  the  defendant,  but  not  addressed.  There 
had  been  other  transactions  between  the  plaintiff  and  de- 
fendant, but  there  was  no  evidence  to  shew  that  this 
1. 0.  U.  had  been  delivered  by  the  defendant  to  the  plain- 
tiff. It  was  contended,  on  the  part  of  the  defendant,  that 
to  make  it  an  admission  of  a  debt,  such  evidence  ought  to 
be  given.  The  learned  judge,  however,  left  it  to  the  jury  as 
evidence  of  an  account  stated,  without  such  additional  proof. 
A  verdict  having  been  found  for  the  plaintiff  for  20/.  bs. — 

Bompas,  Serjeant,  moved  for  a  new  trial. — To  hold  that 
an  instrument  of  this  sort,  without  any  evidence  of  its  deli- 
very by  the  defendant  to  the  plaintiff,  amounts  to  such  an 


Tuetday, 
May,  \2th. 

The  plaintiff 
produced  at  the 
trial  an  I.  O.  U. 
signed  by  the 
defendant,  but 
not  addressed ; 
and  there  was 
no  explanation 
given  as  to  how 
it  came  into  the 
plaintiff's 
hands  :~Held, 
that  its  mere 
production  by 
the  plaintiff 
waa  prim&  facie 
evidence  that  it 
was  given  to 
him  by  the  de- 
fendant, in 
support  of  an 
account  sUted. 
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1840,        admission  of  a  debt  as  to  support  an  account  stated,  would 
^^^^^      make  it  negotiable.     The  mere  fact  of  its  production  by 
V-  the  plaintiff  shews  nothing. 

RiCKARDS. 

TiNDAL,  C.  J. — ^It  appears  to  me  that  this  case  has  been 
properly  submitted  to  the  jury.  The  only  parties  before 
the  court  are  the  plaintiff  and  the  defendant.  Prim&  facie, 
the  holder  of  the  I.  O.  U.  is  the  person  to  whom  it  was 
given.  We  cannot  introduce  a  third  party  without  assmn- 
ing  something  which  does  not  appear.  These  things  are 
usually  given  on  the  spur  of  the  moment :  the  plaintiff 
might  have  no  means  of  shewing  the  delivery  to  himself; 
whereas,  if  it  had  been  delivered  to  another,  the  defend- 
ant would  have  had  no  difficulty  in  proving  the  fact.  I 
do  not  observe  that  the  I.  O.  U.  in  this  case  differs  firom 
those  to  be  found  in  the  reported  cases.  In  Fisher  v.  Les- 
lie,  1  Esp.  426,  the  memorandum  was  not  addressed  to  any 
one  (47),  and  therefore  was  open  to  the  objection  now 
made ;  but  it  was  not  taken. 

BosANQUET,  J. — 15.  this  I.  O.  U.  passed  firom  the  defeDd- 
ant  to  the  plaintiff,  it  is  no  doubt  a  sufficient  acknowledg- 
ment of  a  debt  to  entitle  the  plaintiff  to  recover  upon  the 
account  stated.  It  was  produced  by  the  plaintiff.  But  it 
is  suggested  that  it  might  have  been  handed  over  firom 
another  party.  That  is  true:  but  it  would  be  a  gross 
firaud  so  to  hand  it  over ;  and  that  is  not  to  be  presumed. 
I  think  the  production  of  the  note  by  the  plaintiff  clearly 
was  prim&  facie  evidence  that  it  was  given  to  him  by  the 
defendant. 

CoLTMAN,  J. — I  am  of  the  same  opinion.  The  circum- 
stance of  there  having  been  other  dealings  between  the 
parties  affords  some  confirmation  of  that  which  otherwise 

(47)  And  sec  Robarts  v.  Robarta,  1  M.  &  P.  487. 
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would  perhaps  have  been  but  slight  evidence.  If  it  bad  ap- 
peared that  tbe  parties  were  strangers  to  each  other,  that  is, 
that  there  was  no  evidence  of  any  other  transaction  between 
them,  the  defendant  would  have  had  the  benefit  of  that. 


1840. 


Erskine,  J. — I  am  also  of  opinion  that  the  mere  pro- 
duction of  this  document  by  the  plaintiff  was  evidence 
whence  the  jury  might  infer  an  acknowledgment  sufficient 
to  support  the  account  stated.  The  defendant  might  easily 
get  rid  of  the  effect  of  that  primsl  fade  evidence.  It  may 
be  said,  that,  the  instrument  not  being  declared  on,  the 
defendant  could  not  be  prepared  to  meet  it :  but  the  de- 
fendant might  at  least  upon  the  motion  of  a  new  trial  dis- 
close circumstances  to  rebut  the  inference  to  be  drawn 
from  the  production  of  the  note  by  the  plaintiff;  in  which 
case  the  court  would  probably  grant  a  new  trial  without 

payment  of  costs. 

Rule  refused. 


Thompson  v.  Jackson. 

1  HIS  was  an  action  of  trespass  for  breaking  and  entering 
the  plaintiff's  dwelling-house,  and  taking  his  goods.  The 
defendant  pleaded — ^first,  not  guilty — secondly,  that  the 
locus  in  quo  was  not  the  plaintiff's  dwelling-house — ^thirdly, 
that  the  goods  were  not  the  goods  of  the  plaintiff — ^fourthly, 
leave  and  license — fifthly,  payment  into  court.  The  second, 
third,  and  fourth  pleas  were  pleaded  to  part,  and  the  first 
and  fifth  to  the  whole  cause  of  action. 

ChawneUy  Serjeant,  on  a  former  day,  obtained  a  rule  nisi 
to  dischai^e  the  rule  to  plead  several  matters.  He  sub- 
mitted that  the  defendant  ought  not  to  be  permitted  to 
plead  the  fifth  plea,  which  was  in  bar  of  {hejwrther  main- 
tenance  of  the  action,  together  with  pleas  denying  the  right 
of  action  altogether. 


Wednesday^ 
May  13M. 

In  trespass  for 
breaking  and 
entering  the 
plaintiff's  dwel- 
ling-house and 
seizing  his 
goods,  the  court 
refused  to  allow 
the  defendant 
to  plead  pay- 
ment into  court 
in  bar  of  the 
further  main- 
tenance of  the 
action  gene- 
rally, together 
with  not  guilty, 
and  several 
other  pleas  to 
part  of  the  cause 
of  action;  but 
put  him  to  his 
election  to  with- 
draw it  or  to 
limit  it  to  part 
of  the  cause  of 
action. 
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1840.  Stq^hen,  Serjeantj  shewed  cause. — ^A  plea  in  bar  cannot 

be  pleaded  with  a  plea  in  abatement  or  to  the  jurisdiction : 
and  the  reason  is  obvious :  but  no  such  technical  objection 
can  apply  to  the  joining  a  plea  in  bar  with  a  plea  to  the 
further  maintenance  of  the  action.  Tender  cannot  be 
pleaded  with  the  general  issue — MackUan  v.  Howard^  4T. 
B.  194;  JeMns  ▼.  Edwards,  5  T.  B. 97 :  but  the  case  of  a 
tender  is  not  analogous ;  it  is  a  solemn  admission  upon  the 
record  that  the  defendant  owes  the  money  (48).  At  one 
time  the  general  issue  and  payment  could  not  be  pleaded 
together^  but  that  notion  has  long  since  exploded.  The 
plea  now  in  question  is  allowed  by  the  8  &  4  WilL  4,  c.  4&, 
8. 21|  which  enacts  "  that  it  shall  be  lawful  for  the  defend- 
ant in  all  personal  actions  (except  actions  for  assault  and 
battery^  false  imprisonment^  Ubel,  slander^  malicious  arrest 
or  prosecutioUi  criminal  conversation,  or  debanching  of  the 
plaintiff's  daughter  or  servant),  by  leave  of  any  of  the  sn- 
perior  courts  where  such  action  is  pending,  or  a  judge  of 
any  of  the  said  superior  courts,  to  pay  into  court  a  sum  of 
money  by  way  of  compensation  or  amends,  in  such  manner 
and  imder  such  regulations  as  to  the  payment  of  costs  and 
the  form  of  pleading,  as  the  said  judges  [or  any  eight  or 
more  of  them,  of  whom  the  chiefs  of  each  of  the  said  courts 
shall  be  three]  shall,  by  any  rules  or  orders  by  them  to  be 
from  time  to  time  made,  order  and  direct.^'  Pursuant  to 
the  power  vested  in  them  by  this  statute,  the  judges  have 
given  a  form  of  plea  (49) ;  but  there  is  no  proviso  that  it 
shall  be  pleaded  alone.  So  to  confine  it  would  materially 
impair  the  utility  of  this  remedial  provision.  The  circum- 
stance of  the  plea  praying  a  limited  judgment  creates  no 
inconsistency:  and  there  is  no  difficulty  placed  in  the 
plaintiff's  way;  he  may  either  go  on  for  further  damagei, 

(48)  As  to  the  effect  of  the  plea  (49)  See  the  rule  of  Hilary  Tenn, 

of  payment  into  court  aa  an  admia-  4  Will.  4,  r.  17, 19,  amended  by  the 

sion,  see  Kingham  v.  Robins,  5  M.  rule  of  Trinity  Term,  1  Vict. 
&  Welaby,  94. 
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ar  he  may  take  ike  monejr  out  of  court,  and  so  put  an  end 
to  the  case. 

Chmmett,  Serjeaut^  in  lupport  of  his  rule. — ^The  fifth 
plea  would  not  be  objectionable  if  pleaded  to  a  part  of  the 
cause  of  action  only:  but  the  plaintiff  ought  not  to  be 
embarrassed  with  all  these  inconsistent  pleas  as  they  now 
stand. 


18^. 


TiNUAL,  C.  J. — ^I  think  the  defendant  should  be  put  to 
his  election  to  limit  the  fifth  plea  to  part  of  the  cause  of 
action^  or  to  withdraw  it  altogether;  and  the  costs  may  be 
costs  in  the  cause. 


The  rest  of  the  court  concurring — 


Rule  accordingly. 


Bbown  v.  Wildbobk. 

IHB  issue  in  this  case^  with  notice  of  trial  indorsed  thereon 
for  the  first  sitting  in  Easter  Term,  was  on  the  13th  April, 
between  the  hours  of  six  and  eight  in  the  evening,  left  by 
a  derk  of  the  plaintiff 's  attorney  with  the  laundress  having 
the  care  of  the  several  offices  in  the  house  where  the  office 
of  the  defendant's  attorney  was,  who  promised  to  give  it  to 
the  clerk  in  the  morning. 

On  the  28th  April  the  defendant's  attorney  was  served 
with  a  notice  of  trial  by  continuance;  and  on  the  11th 
mstant — 


Wedneiday, 
May  13M. 

Sendee  of  a 
notice  of  trial 
by  leaving  it 
with  a  laundress 
having  the  care 
of  the  several 
offices  in  a 
house,  is  not 
good  service. 


The  Soliciior-General  obtained  a  rule  nisi  to  set  aside  the 
last-mentioned  notice,  with  costs,  on  the  ground  that  no 
issue  had  been  deEvered  or  notice  of  trial  served. 


Ban^pag,  Seijeant,  shewed  cause,  upon  affidavits  setting 
forth  the  facts  as  above. — He  submitted  that  the  service  on 
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1840.  the  laundress  was  sufficient^  and  that^  at  all  events,  the 
defendant's  attorney  was  bound  to  give  notice  to  his  oppo- 
nent when  by  the  service  of  the  notice  of  continuance  he 
was  made  aware  of  the  supposed  blunder^  instead  of  wait- 
ing until  it  was  too  late  to  go  to  trial  in  the  term. 

The  SoUcUor-Generalj  in  support  of  his  rule. — ^It  might 
have  been  more  courteous  to  give  the  intimation  suggested^ 
but  the  defendant's  attorney  was  not  bound  to  give  it.  It 
is  of  importance  to  discountenance  laxity  in  the  service  of 
notices.  It  is  stated  in  Lush's  Practice^  438,  that  a  sendee 
on  a  laundress  is  not  good ;  but  no  authorities  are  cited. 
[Bosanquet,  J. — ^I  find  two  cases  referred  to  in  Archbold, 
7th  edit.,  1210— Kent  v.  Jones,  8  Dowl.  210,  where  an  affi- 
davit of  the  service  of  a  rule  nisi  at  the  chambers  of  an 
attorney,  by  leaving  it  with  a  laundress  there,  was  held  in- 
sufficient, because  it  did  not  state  that  the  deponent  be- 
lieved her  to  be  the  attorney's  servant — and  AloMon  v. 
JFaUcer,  8  Dowl.  258,  where  an  affidavit  of  service  of  a  rule 
by  leaving  it  at  the  defendant's  chambers,  with  a  female 
servant  there,  was  held  insufficient ;  Gumey,  B.,  observing, 
"  The  servant  may  have  been  a  mere  laundress.^'] 

TiNDAL,  C.  J. — ^The  service  of  the  notice  of  trial  was  not 
a  good  service.  Still,  the  defendant's  attorney  has  not  ob- 
served the  proper  course :  he  ought  to  have  immediately 
returned  the  notice  of  continuance.  I  think  the  rule 
should  be  made  absolute,  the  costs  to  be  costs  in  the  cause, 
and  the  defendant  undertaking  to  go  to  trial  at  the  first 
sitting  after  this  term. 

The  rest  of  the  court  concurring — 

Rule  absolute  accordingly. 
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BrISTOWB  V.   FaIRCLOUOH.  Friday, 

TMay  lit. 
HE  declaration  stated^  that,  before  the  making  of  the  it  wu  agreed 
agreement  thereinafter  mentioned,  to  wit,  on  the  Ist  April,  plaintiff  and  de- 
1836,  the  plaintiflF  had  mortgaged  unto  certain  persons  JfenJ^^^J^'^c 
called  the  Misses  Thompson,  certain  property  of  the  plain-  former  should 
tiff  situate  in  Mill  Street,  Liverpool,  for  securing  to  them  the  latter  hit 
the  repayment  of  2000/.,  together  with  interest  after  the  \\^^.  the* 
rate  of  41,  10*.  per  cent,  per  annum,  and  the  said  mort-  defendant  a- 

*  *  '  greemg  to  give 

gage  had  not  at  the  time  of  the  making  of  the  same  agree-  the  plaintiff  a 
ment  been  redeemed ;  that,  before  and  at  the  time  of  the  for  730/.  paya- 
making  of  the  same  agreement,  to  wit,  on  the  25th  April,  ^^^^  '^^^  [^ 
1836,  the  plaintiff  and  defendant  were  in  partnership  to-  <=**«  *  <»nwn 

,   .  .      .  mortgage  on 

gether  as  attomies  and  solicitors,  and,  the  plaintiff  and  property  of  the 

defendant  being  such  partners,  it  was  thereupon  after-  should  be' called 

wank,  to  wit,  on  the  25th  April,  1836,  agreed  between  note^^S;uld  ^c 

them  [amongst  other  things]  in  manner  following,  that  is  ^""y  P"**.  to 

,  ,         ,..«.?,,.  ,        f  o      ,  pay  the  whole 

to  say,  that  the  plaintiff  should  give  up  to  the  defendant  amount  that 
the  said  business  so  carried  on  between  the  plaintiff  and  due"  or  provide 
defendant,  and  all  benefit  and  advantages  arising  there-  *  ^'"'^  ™^'^* 
from,  and  also  all  outstanding  debts,  &c.,  in  consideration  plaintiff  (after 
of  receiving  the  note  of  the  defendant  for  730/.,  payable  by  had  gWen*no- 
instalments  of  90/.  per  annum,  in  discharge  of  the  interest  |h7^rt*gamO 
of  the  said  Misses  Thompsons'  said  mort^asce  on  the  plain-  ■"«<*  ^e  <*«'«"- 

^  .  ^^^  ^  dant  upon  this 

tiff's  said  property,  and  that,  in  case  that  sum,  to  wit,  agreement  in 
the  amount  of  the  said  mortgage  money,  should  be  called  alleging  for"^'^' 
in  before  the  note  of  the  defendant  should  be  paid  off,  the  aXwy'lIf  the" 
balance  remaining  due  on  the  said  note  should  be  imme-  ^^^-    '^ h" 

cause  was  ter- 

diately  paid,  or  the  defendant  should  find  a  like  sum,  at  the  minated  by  a 
same  rate  of  interest,  firee  of  expense  to  the  plaintiff,  dlrecringlfcer- 
Mutual  promises.     Breach,  that,  although  the  plaintiff  had  ^^^^^l\  *"*{,^ 
always  performed  and  ftdfilled  all  things  in  the  agreement  given.    The 

plaintiff  after- 
wards brought 
1  second  action  upon  the  agreement  in  this  court,  alleging  for  breach  damages  resulting  from  the 
railing  in  of  the  mortgage : — Held,  that  a  plea  setting  up  the  recovery  in  the   former  action 
aSbrded  no  answer,  such  former  action  being  brought  in  respect  of  a  different  breach. 
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1840.        contained  on  his  part  to  be  performed  and  fulfilled^  and 

Bristowe      although  the  defendant  did,  after  the  making  of  the  agree- 

„      »•  ment  and  promise,  to  wit,  on  the  26th  April,  1836,  in 

Fairclough.  r  9  i  r     ^  > 

Breach*  P^^  execution  thereof  on  the  part  of  him  the  defendant^ 

pay  unto  the  plaintiff  parcel  of  the  sum  of  730/.,  for  which 
the  note  of  the  defendant  was  to  be  given  to  the  plaintiff 
as  in  the  agreement  mentioned,  and  did  afterwards,  to 
wit,  on  the  day  and  year  afoi'esaid,  give  to  the  plaintiff 
the  note  of  the  defendant  for  the  residue  of  the  said  sum 
of  780/.,  to  wit,  for  the  sum  of  505/.;  and  although,  long 
before  the  note  so  given  as  aforesaid  by  the  defendant  to 
the  plaintiff  was  paid  off,  to  wit,  whilst  505/.  were  due 
thereupon  from  the  defendant  to  the  plaintiff,  to  wit,  on 
the  24th  May,  1838,  the  said  Misses  Thompson  did  call  in 
their  said  mortgage  money,  and  did  require  the  plaintiff  to 
repay  them  the  amount  thereof;  and  although  by  reason 
and  in  consequence  of  such  notice  the  plaintiff  was  obliged 
and  bound  and  expected  to  pay  the  said  amount  of  the 
said  mortgage  money  so  called  in  and  required  to  be 
paid  by  him  as  aforesaid,   on  a  certain  day  thereafter^ 
to  wit,   on  the  10th  October,   1838,  of  all  which  pre- 
mises the  defendant  before  and  at  the  time  of  the  making 
of  the  request  thereinafter  in  that  behalf  mentioned,  to 
wit,  on  &;c.,  had  notice ;  and  although,  at  the  time  of  the 
making  of  the  request  thereinafter  mentioned,  to  wit,  on 
the  day  and  year  thereinafter  in  that  behalf  menti(Hied| 
and  when  the  time  arrived  at  which  the  plaintiff  was 
obliged  and  bound  and  expected  [to  pay  to  the  said  Misses 
Thompson]  in  the  manner  thereinbefore  mentioned  the 
amount  of  [the  said  mortgage  money]  so  called  in  and  re- 
quired to  be  paid  as  aforesaid,  to  wit,  on  the  day  and  year 
thereinafter  in  that  behalf  mentioned,  a  large  portion  of 
the  balance  so  as  aforesaid  due  to  the  plaintiff  upon  the 
said  note,  to  wit,  the  said  sum  of  405/.,  remained  due  and 
unpaid  to  the  plaintiff;  and  although,  whilst  the  defendant 
had  notice  and  knowledge  that  the  said  Misses  Thompson 
had  so  called  in  their  mortgage  money,  and  required  the 


EA8TBB  T£BM,   3  VICTOBIiB.  168 

piaintiff  to  repay  the  amount  thereof^  and  that  the  plaintiff  1840. 
was  obliged  and  bound  and  expected  to  pay  the  same  in 
the  manner  and  at  the  time  thereinbefore  in  that  behalf 
mentioned^  and  whilst  the  before-mentioned  portion  of  the 
before-mentioned  balance  remained  due  to  the  plaintiff 
upon  the  said  note^  and  before  the  commencement  of  this 
auity  to  wit,  on  the  7th  June,  1838,  the  plaintiff  requested 
of  the  defendant  that  he  would  either  pay  to  the  plaintiff 
the  afooreaaid  portion  of  the  aforesaid  balance  which  at  the 
time  of  the  making  of  such  request  remained  due  to  the 
plaintiff  on  the  said  note  as  aforesaid,  to  wit,  the  aforesaid 
sum  of  405/.,  or  that  the  defendant  would  find  or  provide 
for  the  plaintiff  the  loan  of  a  sum  o£  money  of  amount 
equal  to  the  amount  of  the  said  Misses  Thompsons'  mort- 
gage money,  to  wit,  a  loan  of  the  sum  of  2000/.,  according 
to  the  tme  intent  and  meaning  of  the  said  agreement  and 
the  said  promise  of  the  defendant  in  that  behalf:  yet  the 
defisndant  had  neither  paid  the  said  balance  or  obtained  a 
loan  £)r  the  plaintiff. 

The  defendant  pleaded — ^that,  after  the  making  of  the  Plea, 
supposed  promises,  and  before  the  commencement  of  this 
suit,  to  wit,  on  the  1st  Januaiy,  1838,  in  the  court  of 
our  lady  the  Queen  of  her  Exchequer  at  Westminster, 
befere  the  barons  of  the  said  court,  the  plaintiff  implead- 
ed the  defendant  in  an  action  on  promises,  and  there 
pleaded  and  declared  against  the  defendant  in  the  said 
action,  amongst  other  things,  that,  whereas  before  the 
oommoicement  of  that  suit,  to  wit,  on  the  25th  April, 
1836,  by  a  certain  agreement  in  writing  then  entered 
into  between  the  plaintiff  and  the  defendant  it  was 
agreed  between  the  plaintiff  and  the  defendant  in  the 
words  and  in  the  manner  following,  that  is  to  say,  &c., 
letting  out  the  agreement  now  declared  on,  and  assigning 
for  breach  the  not  giving  the  note  for  the  balance  of 
the  730/.  stipulated  for  by  the  agreement;  that  after- 
wards, to  wit,  on  the  22nd  February,  1838,  by  a  cer- 

m2 
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1840.         tain  order  in  the  said  action  then  made  by  one  of  the 

^^[^[j;^      Barons,  it  was  ordered,  that,  upon  payment  of  the  costs  of 

V-  the  action,  to  be  taxed,  all  further  proceedings  therein 

Fairclough. 

should  be  stayed;  that  the  defendant  should  hand  over  to 

the  plaintifp  a  promissory  note  for  505/.,  by  instahnents  d 
90/.  yearly,  and  should  assign  to  the  plaintiff  a  certain 
policy  of  insurance  by  way  of  security;  and  that  it  should 
be  referred  to  the  master  of  the  said  court  to  ascertain 
what  other  damages,  if  any,  the  plaintiff  had  sustained :  that, 
under  and  in  pursuance  of  the  said  order,  the  costs  of  the 
said  action  were  afterwards,  to  wit,  on  the  21st  March, 
1838,  taxed  and  paid,  and  the  promissory  note  and  policy 
handed  over;  and  that,  under  and  by  virtue  of  the  said 
order,  it  was  referred  to  the  Master  of  the  said  court  to  ascer- 
tain what  other  damages,  if  any,  the  plaintiff  had  sustained; 
and  that  the  Master,  after  taking  on  himself  the  burthen 
of  the  said  reference,  and  after  due  examination  in  that 
behalf,  afterwards,  to  wit,  on  &c.,  duly  ascertained  and 
certified  that  the  plaintiff  had  sustained  no  other  damages; 
and  that  the  plaintiff  afterwards,  to  wit,  on  &c.,  accepted 
and  received  of  and  from  the  defendant  the  said  payment 
of  the  said  costs,  the  said  last-mentioned  promissory  note, 
the  said  assignment  of  the  said  policy,  and  the  said  cove- 
nants, under  and  in  pursuance  of  the  said  order  and  in  lieu 
and  satisfaction  and  discharge  of  the  said  damages  and 
causes  of  action  in  that  declaration  mentioned,  and  there- 
upon then  stayed  all  proceedings  in  the  same  action,  and 
the  same  had  continued  so  stayed,  to  wit,  hitherto :  that, 
before  the  said  action  in  which  the  said  order  was  made 
had  been  commenced,  and  before  the  plaintiff  had  declared 
therein  as  aforesaid,  to  wit,  on  the  28th  September,  1837, 
the  said  Misses  Thompson  did  call  in  their  said  mortgage 
money,  and  did  require  the  plaintiff  to  repay  them  the 
amount  thereof  on  a  certain  day  then  following,  to  wit,  on 
the  30th  March,  1838,  of  which  the  plaintiff,  before  and  at 
the  time  of  the  commencement  of  the  same  action  and 
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declariug  therein    as   aforesaid  had  notice — aTerment  of        1840. 
identity  of  the  agreement  and  causes  of  action — verifica-     bristT"^ 
tion.  V. 

•n      ■»'  '  •■  111-.  11  1       FaIRCLODCH. 

Keplication — that,  altnongn  it  is  true  that  the  mutual  RepUcation. 

promises  in  the  declaration  in  this  action  mentioned  are 

the  same  as  the  mntual  promises  mentioned  in  the  deda^ 

ration  in  which  the  said  order  in  the  plea  mentioned  was 

made,  yet  the  plaintiff  issued  his  writ  in  this  action  and 

declared  therenpon,  not  for  the  recovery  of  damages  for  the 

breaches  of  promise  for  the  purpose  of  compensating  and 

satisfying  and  ascertaining  which  and  touching  which  the 

said  order  in  the  plea  mentioned  was  made,  nor  for  any  of 

such  damages,  nor  in  respect  of  any  of  such  breaches,  but 

for  the  recovery  of  damages  for  another  breach,  to  wit  the 

breach  by  the  defendant  in  the  manner  and  form  by  the 

plaintiff  above  assigned  of  the  promise  above  and  also  in 

the  declaration  in  the  action  in  which  the  said  order  was 

made  mentioned — ^verification. 

Special  demurrer,  assigning  for  causes — that  the  said  Demurrer. 
repUcation  neither  denied  or  traversed  any  matter  of  fact 
contained  in  the  said  third  plea,  nor  confessed  and 
avoided  the  same  plea;  and  that  the  said  replication  was 
not  a  good  new-assignment,  and  merely  repeated  the  facts 
contained  in  the  previous  pleadings,  and  did  not  shew  how 
the  breach  in  the  replication  mentioned  as  another  breach 
was  another  and  a  different  breach  from  the  said  breaches 
for  the  purpose  of  compensating  and  satisfying  and  ascer- 
taining which  and  touching  which  the  order  in  the  third 
plea  mentioned  was  made  as  alleged  in  replication,  save  as 
appeared  by  the  previous  pleadings  in  this  suit,  and  that 
it  did  not  aver  or  shew  that  the  causes  of  action  in  this 
suit  were,  or  that  any  of  them  was,  other  and  different 
from  the  causes  of  action  in  the  said  suit  in  the  third  plea 
mentioned  contained — that  the  replication  attempted  to 
put  in  issue  to  be  tried  by  the  country  mere  inference 
and  matter  of  law,  to  wit,  whether  or  not  the  plaintiff 

onld  recover  in  this  suit  after  the  proceedings  in  the  for- 


Fairclouoh. 
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1840.  mer  action  in  the  third  plea  mentioned,  nnder  &ct8  and 
bristowe  circnmstances  which  were  admitted  and  agreed  upon 
between  the  plaintiff  and  defendant — and  that  the  repli- 
cation was  argumentative,  and  no  certain  and  sufficient 
issue  could  be  taken  thereon — and  that  it  was  in  other 
respects  defective  &c. — Joinder. 

Cowling f  in  support  of  the  demurrer. — ^The  replication 
is  bad  I  it  was  intended  to  be  in  the  nature  of  a  new-as« 
signment,  but  is  in  reality  a  demurrer  with  an  informal 
conclusion.    The  only  use  of  a  new-assignment  is  to  reduce 
to  certainty  that  which  the  generality  of  the  declaration 
has  left  uncertain:  but  here  the  declaration  is  special, 
stating  material  facts  which  were  traversable.    In  Coclia' 
V.  Orompton,  2  D.  &  B.  719, 1 B.  &  C.  489,  it  was  held,  that, 
where  the  plaintiff,  in  a  declaration  of  trespass  quare  clan- 
sum  fregit,  began  by  naming  his  own  close,  it  was  not  ne- 
cessary for  him  to  new-assign  after  a  plea  of  liberum  tene- 
mentum  generally,  without  giving  any  further  description 
of  the  close :  therefore,  where,  in  trespass  for  breaking  and 
entering  a  certain  dose  of  the  plaintiff's  called  Foldyard, 
the  defendant  pleaded  that  such  dose  was  his  soil  and  free- 
hold, and  issue  was  taken  thereon,  which  was  foimdfor  the 
plaintiff — it  was  hdd  that  a  new-assignment  was  unneces- 
sary, as  the  plaintiff  was  entitled  to  recover  on  proving  a 
trespass  done  in  a  close  in  his  possession  bearing  the  name 
given  in  the  dedaration,  although  the  defendant  migbt 
have  a  close  in  the  same  parish  known  by  the  same  name.— 
Then,  the  declaration  is  bad.  It  does  not  aver  that  the  note 
stipulated  for  was  given.  But  it  appears  that  in  point  of  fact 
the  agreement  was  never  acted  upon,  the  note  never  given: 
it  appears  that  the  defendant  gave  the  plaintiff  22bL  in 
money,  and  another  note  for  505/.  which  is  not  alleged  to 
have  been  payable  by  instalments.    If  the  plaintiff  meant 
to  insist  that  the  new  note  was  subject  to  the  same  arrange- 
ment as  the  old  one,  he  should  have  so  alleged. — ^The  plea 
is  a  good  answer  to  the  declaration.    Both  the  present  ac- 
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tion  and  that  in  the  Exchequer  were  founded  upon  the  1840, 
same  agreement :  and  nothing  can  be  recovered  in  this 
action  that  might  not  hare  been  recovered  in  the  former; 
the  former  recovery  therefore  is  a  bar  to  the  present  de^ 
m^d— Fetter  v.  Beale,  1  Salk.  11 ;  MitcheU  v.  Bovey,  1 C. 
&  M.  775 ;  Dicas  v.  Jay,  4  M.  &  P.  285,  6  Bing.  519. 

fUzherbert,  contra. — ^The  plea  does  ndt  shew  either  by 
express  averment  or  by  necessary  intendment  that  the  pre- 
sent action  is  brought  for  the  same  cause  as  the  former. 
The  action  in  the  Exchequer  was  for  not  giving  the  note 
for  73(U.  pursuant  to  the  agreement :  the  present  action  is 
for  damages  resulting  firom  the  defendant's  breach  of  his 
agreement  to  provide  a  new  mortgage ;  and  this  the  plea 
does  not  meet.  The  time  of  payment  of  the  balance  of 
the  730/.  may  be  ascertained  without  any  reference  to  the 
note—firqffaiu}  v.  Long, 6 D. &  B. 283,4B.  & C. 219;  Mex^ 
under  v.  Gardner,  1  Scott,  630, 1  New  Cases,  671. 

Cowling  was  heard  in  reply. 

TiNDAL,  C.  J, — ^This  action  is  brought  upon  an  agree- 
ment the  substance  of  which  is,  that,  in  consideration  of 
the  plaintiff's  giving  up  to  the  defendant  a  business  which 
they  had  carried  on  in  partnership,  the  defendant  would 
give  the  phiintiff  a  note  for  7S01.  by  instalments  of  90/.  per 
annum,  in  discharge  of  the  interest  of  ^  certain  mortgage 
on  the  plaintiff's  property,  and,  in  case  the  mortgage 
numey  should  be  called  in  before  the  note  should  be  paid 
off^  the  balance  should  be  immediately  paid  or  the  defend- 
ant should  find  a  like  sum  at  the  same  rate  of  interest  free 
of  expense  to  the  plaintiff.  Two  things,  therefore,  are  by 
the  agreement  stipulated  to  be  done--the  one,  the  imme* 
diately  giving  the  note — the  other,  depending  upon  the 
calling  in  (^  the  mortgage.  Now,  it  appears  that  the 
plaintiff  brought  an  action  upon  this  agreement,  in  th^ 
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1840.        court  of  Exchequer,  in  which  action  the  only  breach  as- 

^^^^^;j|^      signed  was  the  not  giving  the  note  for  7S0L ;  and  that  an 

V-  order  was  made  in  that  suit,  directing,  amongst  other  things, 

Faieclough.  o  o  o 

that  a  note  for  505/.  should  be  given  by  the  defendant  to 
the  plaintifip.  In  the  present  action  another  and  different 
breach  is  assigned,  viz.  that,  the  mortgage  being  called  in, 
the  defendant  had  neglected  to  provide  for  the  plaintiff  a 
loan  of  equal  amount,  whereby  the  plaintiff  was  put  to  ex- 
pense. The  answer  set  up  by  the  plea  is,  that  the  present 
action  is  brought  for  the  same  cause  of  action  as  that  in 
the  Exchequer.  The  plaintiff  replies,  that,  though  true  it 
is  that  the  mutual  promises  in  the  declaration  in  this  action 
mentioned  are  the  same  as  those  declared  on  in  the  former 
action,  yet  that  the  present  action  is  brought  in  respect  of 
another  and  different  breach.  It  appears  to  me  that  that 
is  a  good  answer  to  the  plea;  and  that  the  plea  affords  no 
answer  to  the  declaration.  The  order  made  in  the  former 
action  does  not  prevent  the  plaintiff  from  putting  the 
agreement  in  suit  when  a  new  ground  of  action  has  arisen 
upon  it.  The  present  ground  of  complaint  is  the  subse- 
quent calling  in  of  the  mortgage  by  the  mortgagees;  and 
in  respect  of  this  breach  I  think  the  plaintiff  is  entitled  to 
judgment. 

BosANQUET,  J. — The  real  question  is  whether  or  not  this 
action  is  brought  for  the  same  subject-matter  of  complaint 
as  that  formerly  brought  in  the  court  of  Exchequer.  I 
think  it  sufficiently  appears  that  the  two  causes  of  action 
were  different :  and  therefore  I  think  the  plaintiff  is  enti- 
tled to  judgment. 

Erskine,  J. — I  am  of  the  same  opinion.  It  seems  to 
me  that  the  declaration  is  good,  and  that  the  plea  af- 
fords no  answer  to  it.  The  declaration  sets  out  the  con- 
tract between  the  parties,  by  which  it  appears  that  the 
defendant  undertook  to  give  the  plaintiff  a  note  for  730/. 
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payable  by  instalments,  or,  in  the  event  of  a  certain  mort-         1840. 

gage  being  called  in,  to  pay  immediately  the  balance  that      brwtowe 

might  remain  of  the  note,  or  provide  a  new  mortgage.     It    _      ^' 
°  '        '^  "^^  Fairclough. 

IS  said  that  the  declaration  is  bad  because  it  shews  that 
the  original  agreement  was  abandoned  and  a  new  note 
given :  bnt,  as  far  as  regards  the  breach  now  complained 
of,  that  seems  to  me  to  be  immaterial.  The  circum- 
stance of  the  note  being  given  for  the  balance  instead 
of  for  the  whole  sum  of  7302.  cannot  prejudice  the  plain- 
tiff's right  to  sue  for  another  and  different  breach  of  the 
agreement.  I  therefore  think  the  declaration  exhibits 
a  sufficient  ground  of  action,  and  that  the  plaintiff  is 
entitled  to  recover  unless  the  plea  discloses  a  sufficient 
answer.  Now,  the  plea  shews  that  a  former  action  was 
brought  upon  the  same  agreement,  but  not  in  respect 
of  the  same  breach.  It  is  not  pretended  that  the  whole 
7S0L  was  recovered  in  the  action  in  the  Exchequer :  nor 
does  it  appear  that  the  present  action  is  brought  for  the 
same  breach.  The  plea  affording  no  answer,  it  is  not 
necessary  to  say  anything  about  the  replication. 

Maxtle,  J. — I  also  am  of  the  same  opinion  that  the  de- 
claration in  this  case  is  good.  The  rephcation  avers  that 
the  action  mentioned  in  the  plea  was  brought  in  respect 
of  another  and  different  breach :  that  may  be  so;  and  that 
is  a  sufficient  allegation  in  a  new  assignment. 

Judgment  for  the  plaintiff. 
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Sahirday,  Gallowat  and  Another  v.  Bleaden. 

M(^  9th.       ^ 

The  piaintiflb  v/ ASE  for  the  infringement  of  a  patent.  The  declaration 
to^ofajoinT  3tated  that  the  plaintiffs  complained  of  ''John  Bleaden, 
l^  ""mSV'  *^®  secretary  of  the  Commercial  Steam  Packet  Company, 
letters  patent     and  the  defendant  in  this  snit/'  that  Gkdloway,  before  and 

under  the  7 

WUL  4&  1  Vict  at  the  time  of  the  making  of  the  letters  patent  and  of  the 
frin^em  Vf"  committing  of  the  grievances  by  the  said  company  as  there* 
a  patent  hy  tht  ij^after  mentioned  was  the  true  and  first  inventor  of  certain 

company.  After 

▼erdict  for  the  improvements  in  paddle-wheels  for  propelling  vessels ;  that 
rule  granted  for  Gkklloway  obtained  his  late  majesty's  letters  patent  for  his 
jud^cft,^die  ^^  invention,  and  dnly  inroUed  a  specification  thereof; 
piaintiflfe  sought  ^jj^t  the  othcr  defendant  became  assignee  of  an  undivided 

to  amend  the 

declaration hy  moicty  of  the  Icttcrs  patent;  Yet  the  said  con^any,  well 
the'Iwmpany  knowiug  the  premises,  but  contriving  and  wrongfuUy 
reted*and*thi!r  ®^^  injuriously  intending  to  injure  the  plaintiffs,  and  to 
the  defendant  deprive  them  of  the  profits,  benefits,  and  and  advantages 
tered  officerf'*"  which  they  might  and  otherwise  would  have  derived  or  ac- 
quired from  the  making,  using,  exercising,  and  vending 
the  said  invention,  infringed  the  patent. 

The  defendant  by  his  pleas  contested  the  novelty  of  the 
invention,  and  at  the  trial  a  verdict  was  found  for  the 
plaintiffs,  with  nominal  damages. 

Stephen,  Serjeant,  having,  in  Hilary  Term  last,  ob- 
tained a  rule  nisi  to  arrest  the  judgment,  on  the  ground 
that  the  defendant  was  not  alleged  to  be  the  registered 
officer  of  the  company,  as  required  by  the  7  Will.  4  k 
1  Vict.  c.  78,  s.  8(50)— 

(50)  By  the  2nd  flection,  it  is  pose  issued  under  the  Great  Seal, 

enacted  "  that  it  shall  and  may  be  to  grant  to  any  company  or  body 

lawful  for  her  majesty,  her  heirs  of  persons  associated  together  for 

and  successors,  by  letters  patent  to  any  trading  or  other  purposes  what- 

be  from  time  to  time  for  that  pur-  soever,  and  to  the  heirs,  executors, 
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M.  Smithy  on  a  subsequent  day  in  the  same  term^  ob- 
tained a  rule  nisi  to  amend  the  declaration^  by  introduc- 
ing an  averment  that  the  company  were  incorporated  by 
letters  patent,  and  a  proper  description  of  the  defendant 
as  registered  officer  of  the  company,  pursuant  to  the  sta- 
tute. 
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Stephen,  Serjeant,  now  shewed  cause. — In  the  declara- 
tion as  it  now  stands,  the  defendant  is  described  as  the 


adminutzatofs,  and  assigns  of  any 
such  persfKia,  although  not  incor- 
porated by  sach  letters  patent,  any 
priYil^  or  privileges  which,  ac- 
GOfding  to  the  rules  of  the  com- 
mon law  it  would  be  competent  to 
her  majes^,  her  heirs  and  succes- 
son,  to  grant  to  any  such  company 
or  body  of  persons  in  and  by  any 
charter  of  incorporation." 

By  8.3,  it  is  enacted,  that,  in 
any  such  letters  patent  so  to  be 
granted  as  aforesaid  by  her  majes- 
ty, her  heirs  or  successors,  to  any 
sach  company  or  body  of  persons 
loanodated  together  as  aforesaid, 
but  not  incorporated,  it  shall  and 
may  be  lawful,  in  and  by  such  let- 
ten  patent,  either  expressly  or  by 
a  general  or  special  reference  to 
this  act,  to  provide  and  declare 
that  all  suits  and  proceedings, 
whether  at  law,  in  equity,  or  in 
bankttiptcy  or  sequestration,  or 
otherwise  howsoever,  as  well  in 
Great  Britain  and  Ireland  as  in  the 
oolomes  and  dependencies  thereof, 
by  or  on  behalf  of  such  company 
or  body,  or  any  person  or  persons 
as  trustee  or  trustees  for  such  com- 
pany or  body,  against  any  person 
or  persons,  whether  bodies  politic 
or  others,  and  whether  members 


or  not  of  such  company  or  body, 
shall  be  commenced  and  prosecuted 
in  the  name  of  one  of  the  two  offi- 
cers for  the  time  being  to  be  ap- 
pointed to  sue  and  be  sued  on  be- 
half of  such  company  or  body,  and 
registered  in  pursuance  of  the  di- 
rections for  such  appointment  and 
registration  respectively  thereinaf- 
ter [Schedule  A.]  contained;  and 
that  all  suits  and  proceedings,  whe- 
ther at  law  or  in  equity,  by  or  on 
behalf  of  any  person  or  persons, 
whether  bodies  politic  or  others,  and 
whether  or  not  members  of  such 
company  or  body,  against  such 
company  or  body,  shall  be  com- 
menced and  prosecuted  against  one 
of  such  officers,  or,  if  there  shall 
be  no  such  officer  for  the  time  be- 
ing, then  against  any  member  of 
such  company  or  body :  provided, 
nevertheless,  that  nothing  in  this 
act  or  in  such  letters  patent  con- 
tained or  to  be  contained  shall  pre- 
vent the  plaintiff  from  joining  any 
member  of  such  company  or  body 
with  such  officer  as  a  defendant  in 
equity,  for  the  purpose  of  discovery, 
or  in  case  of  fraud." 

All  judgments  &c.  to  have  the 
same  effect  as  if  obtained  against 
the  company — s.  24. 
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1840.  secretary  of  the  company,  and  the  declaration  charges  that 
the  company  infringed  the  plaintiffs^  patent  right.  Upon 
the  face  of  the  record  there  is  nothing  to  shew  that  the 
defendant  is  in  any  way  answerable  for  the  misfeazance  or 
nonfeazance  of  the  company.  The  plaintiffs  now,  pending 
a  rule  to  arrest  the  judgment,  ask  the  court  (without  sug- 
gesting any  terms)  to  permit  them  to  give  an  entirely  new 
constitution  to  the  suit,  by  placing  a  new  party  upon  the 
record,  and  thus  introducing  matter  which  the  defendant 
can  have  no  opportunity  of  traversing.  Applications  for 
amendment  have  been  entertained  after  argument  of  a 
demurrer,  after  a  trial  had,  and  even  after  a  writ  of  error 
brought;  but  the  courts  have  never  gone  the  length  of 
altering  the  course  of  pleading. 
The  Court  called  on — 

Smith  to  support  his  rule. — The  amendment  prayed  is 
in  mere  matter  of  form,  to  make  the  record  conformable 
with  that  which  was  the  understanding  and  intention  of 
the  parties ;  and  such  amendments  are  of  firequent  occur- 
rence. In  Sayer  v.  Pocock,  Cowp.  407,  where  the  applica- 
tion was,  to  amend  the  replication,  after  verdict,  by  insert- 
ing the  similiter  instead  of  &;c..  Lord  Mansfield  said :  "  By 
amending,  the  court  only  make  that  right  which  the  de- 
fendant himself  understood  to  be  so  by  his  going  down  to 
trial.''  In  Wright  v.  Norton,  6  M.  &  S.  50,  it  was  held  that 
the  entry  of  the  similiter  on  nil  debet  to  a  qui  tam  action 
in  the  name  of  the  defendant  instead  of  the  plaintiff,  may 
be  amended  after  verdict  for  the  plaintiff,  and  is  not  a 
ground  for  arresting  the  judgment.  And  the  court  will 
grant  leave  to  enter  the  continuances  after  verdict  in  order 
to  arrive  at  the  justice  of  the  case — Doe  d.  Mears  v.  Dol- 
man,  7  T.  R.  618.  [Tlndal,  C.  J.— These  are  all  instances 
of  amendments  in  mere  formal  matters,  which  never  come 
before  the  jury :  but  here  it  is  sought  to  introduce  into 
the  record  allegations  which  the  defendant  ought  to  have 
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Rn  opportmiity  of  traversmg] .  He  might  have  demurred. 
[Bostmquet,  J. — ^That  might  be  said  in  almost  every  case 
of  a  motion  in  arrest  of  judgment.]  In  Tite  v.  The  Bishop 
of  Worcester,  1  Lord  Raym.  94,  it  was  held  that  the  court 
might  amend  the  Nisi  Frius  roll,  in  ejectment,  by  insert- 
ing the  name  of  one  of  several  defendants ;  and  the  judge 
who  tried  the  cause  (if  all  the  defendants  appeared  upon 
the  trial)  the  postea :  and  this  without  payment  of  costs, 
though  a  writ  of  error  had  been  brought.  So,  in  Smith  v. 
FiiUer,  1  Lord  Raym.  116,  a  declaration  in  trover  was 
amended  by  inserting  the  name  of  one  of  several  defend- 
ants after  error  assigned  for  that  defect,  all  having  pleaded, 
evidence  having  been  given  against  all,  and  all  having 
been  found  guilty.  And  in  Cooke  v.  Burke,  5  Taunt.  164, 
where  the  parties  had  gone  down  to  trial  upon  a  plea 
which  had  not  been  traversed,  after  verdict  for  the  plain- 
tiff the  plaintiff  was  permitted  to  amend  by  adding  a  tra- 
verse, and  the  defendant's  motion  in  arrest  of  judgment 
was  dischai^ed,  upon  payment  of  costs  by  the  plaintiff  of 
both  motions. 


178 


1840. 


The  Court  exhibiting  a  stong  disinclination  to  allow 
the  amendment,  it  was  agreed  between  the  parties  that 
the  rule  for  amending  the  declaration  should  be  made  ab- 
solute and  the  rule  for  arresting  the  judgment  discharged, 
the  plaintiffs  paying  the  costs  of  both  rules  and  consent- 
ing to  waive  the  costs  of  the  trial. 

Rule  accordingly. 


Watts  v.  Ball.  Thursday, 

TMay  12M. 
HE  SOLICITOR-GENERAL,  on  a  former  day  in  this  Where  the  copy 
term  obtained  a  rule  calling  upon  the  defendant  to  shew  nlcreV'to  \he 
cause  why  the  copy  of  the  issue  delivered  to  him  should  not  ^.e^endant  va- 

•^  *"  •  ned   from  the 

roll,  blanks 
being  left  therein  for  the  teste  and  return  of  the  writ  of  trial^the  court  allowed  it  to  be 
amended,  on  payment  of  costs. 
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1840.  be  amended  by  the  alteration  of  the  year  1839  to  1840,  and 
the  insertion  therein  of  the  date  of  the  teste  and  retom  of 
the  writ  of  trial.  The  writ  itself  and  the  roll  were  pro- 
perly  filled  up,  and  the  defendant's  attorney  appeared  at 
the  trial  and  defended  nnder  protest. — He  submitted  that 
the  omissions  were  immaterial,  and  cited  Farwig  v.  Cocker- 
tan,  3  M.  &  Welsby,  169,  6  Dowl.  837. 

ChwmeUy  Serjeant,  was  instmcted  to  move  to  set  aside 
the  proceedings  for  irregolarity,  and  for  anew  trial:  bat  it 
was  arranged  that  the  whole  matter  should  be  discussed 
under  one  rule. 

The  question  is  whether  or  not  this  be  a  case  in  which 
the  court  will  grant  an  amendment  j  and,  if  it  be,  upon 
what  terms  it  is  to  be  granted.  That  a  yariance  of  this 
description  between  the  issue  deUvered  and  the  roll  is 
ground  for  setting  aside  the  proceedings,  is  clear  firom  the 
cases  of  Worthington  v.  WigJeyy  3  Scott,  555,  8  New  Cases, 
454,  5  Dowl.  209,  Wight  v.  Ferrers,  5  Dowl.  463,  BUmit 
Y.  Terumty  6  Dowl.  486,  7  Scott,  479,  and  the  authorities 
there  cited.  In  Fercwal  v.  Cormett,  5  Scott,  91,  8  New 
Cases,  877,  the  defendant  appeared  at  the  trial,  and  did 
not  take  the  objection:  here  he  did  object.  At  all  erentSy 
the  plaintiff  must  pay  the  costs. 

The  SoUcUor-Creneral,  in  support  of  his  rule. — ^It  may 
be  conceded  that  the  variance  between  the  issue  and  the 
roll  is  such  as  wiU  entitle  the  defendant  to  a  new  trial 
unless  the  court  will  permit  an  amendment.  The  mistake 
in  the  year  is  quite  unimportant — Solomon  v.  Namby, 
7  Dowl.  459.  The  jurisdiction  of  the  court  in  respect  of 
amendments  is  very  extensively  and  liberally  exercised. 
The  addition  of  the  similiter  in  the  record  has  been  per- 
mitted even  after  trial  (51);   and  many  cases  might  be 

(51)  Sayer  v.  Pocock,  Cowp.  action — ^Wright  v,  Horton,  1  Stark. 
407 ;  Reader  v.  Bloom,  2  Bing.  384,  400, 6  M.  &  S.  50,  2  Chit.  25,  Holt, 
9  Moore  741 :  and  even  in  a  qui  tarn      458. 
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cited  where  amendments  have  been  allowed  in  pleadings 
and  in  writs  after  trial,  and  even  after  execution  (52). 
The  amendment  sought  here  is  of  a  matter  that  ooold  not 
possibly  have  misled  the  defendant:  that  allowed  in  Per^ 
doal  V.  Cofmell  was  in  a  much  more  important  document, 
viz.  the  writ  of  summons  itself.  Grenerally  speaking,  a 
mistake  in  the  issue  is  waived  by  its  retention :  and  here 
the  error  was  patent.  The  application  to  amend  ought 
not  to  have  been  opposed,  and  therefore  should  be  granted 
without  imposing  any  terms. 
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TiNDAL,  C  J. — ^The  variance  in  this  case  is  certainly 
in  a  part  of  the  proceedings  where  it  is  of  the  smallest 
possible  consequence:  and  therefore  I  think  the  amend- 
ment ought  to  be  allowed,  but  on  payment  of  costs. 

Rule  absolute  accordingly. 

(52)  See  eeveral  of  the  authorities  collected  in  Byfield  v.  Street, 
3  M.  &  Scott,  406, 10  Bing.  27. 


Butcher  and  Another  v.  Addison.  Wednesday, 

TMay  13M. 
HIS  was  an  action  of  assumpsit  by  the  assignees  of  a  Quaere,  whether 

bankrupt.     The  defendant  pleaded — first,  non  assumpsit —  rolling  the  pro^ 

secondly,  a  denial  of  the  bankruptcy— thirdly,  a  set-oflF;  but  ^^^^^  p"^" 

gave  no  notice  to  dispute  the  requisites  of  the  bankruptcy.  P"'y  «>*^  >" 

The  plaintiffs  caused  the  proceedings  under  the  fiat  to  be     AtaU  events 

inrolled.   The  defendant  afterwards  obtained  leave  to  with-  sof  where'the 

draw  his  pleas,  and  delivered  the  same  pleas  again  with  a  'p^cc^after^^** 

notice  to  dispute.  ^he  defendant 

■r-r  I  •  i»  hna  pleaded 

Upon  the  taxation  of  costs,  on  a  summons  to  stay  the  without  giving 
proceedings  on  payment  of  debt  and  costs,  the  Master  de-  "he'uStraptcj^ 
dined  to  allow  the  plaintiiDFs  the  costs  of  inrolment.  Maule,  *^f  **  though  he 

*  ^  ^  subsequently, 

J.,  made  an  order  for  a  review  of  the  taxation :  and  now —  under  a  leave  to 

plead  de  novo, 
delivers  such  notice. 
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Ta\f<mrd,  Serjeant^  moved  for  a  rule  callmg  upon  the 
plaintiffs  to  shew  cause  why  this  order  should  not  be  set 
aside. — He  submitted  that  the  inrolment  of  the  proceed- 
ings was,  at  the  time  it  took  place,  wholly  unnecessary  as 
far  as  the  particular  action  was  concerned,  there  having 
been  then  no  notice  to  dispute;  and  that  the  costs  of  the 
inrolment  were  not  properly  costs  in  the  cause,  but  a  ne- 
cessary expense  incurred  in  perfecting  the  title  of  the  as- 
signees, and  chargeable  on  the  estate  of  the  bankrupt. 


Channell,  Serjeant,  shewed  cause  in  the  first  instance.— 
The  production  of  the  proceedings  at  the  trial  would  be  less 
costly  than  that  of  oral  testimony,  and  therefore  the  inrol- 
ment was  in  ease  of  the  defendant. 

The  Masters,  all  of  whom  were  present,  reported  that  it 
was  the  uniform  practice  to  disallow  these  costs. 

Per  Curiam. — ^It  is  enough  upon  this  occasion  to  say 
that,  there  having  been  then  no  notice  to  dispute,  the  in- 
rolment of  the  proceedings  was  unnecessary  at  the  time  it 

was  done. 

Rule  absolute. 


Wednetday, 

May  IZth. 

In  an  action  for 


Long  v.  Bilke. 

L  HIS  was  an  action  for  use  and  occupation.     At  the  trial 
donrajudg-^*'  before  Coltman,  J.,  at  the  sittings  at  Westminster  after 
Michaelmas  Term,  1837,  a  verdict  was  found  for  the  plain- 


ment  in  eject- 
ment was  pro- 
duced on  behalf  tiff,  damages  250/. 
of  the  lessor  of 
the  plaintiff  as 
part  of  the  evi- 
dence of  her 
title.  Suppos- 
ing this  judgment  to  have  been  as  represented,  the  defendant's  counsel  consented  that  the  cs.<e 
(which  consisted  almost  wholly  of  documentary  evidence)  should  be  presented  for  the  opinion 
of  the  court.  It  being  afterwards  shewn  that  the  effect  of  the  judgment  had  been  misrepre- 
sented— The  court  sent  the  cause  down  to  a  new  trial,  declining  (the  defendant  not  consenting) 
to  decide  upon  the  other  facts  in  the  case. 


Talfourd^  Serjeant,  in  Hilary  Term,  1838,  obtained  a  rule 
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niai  for  a  nonsuit  upon  certain  points  reserved^  or  for  a  new        1840. 
trial  on  the  ground  of  surprise. 

Cause  was  shewn  against  this  rule  in  the  course  of  the  pre- 
sent term  by  the  Solidtar-General,  St^tien,  Serjeant^  and 
Mantett;  and  Talfowrd,  Seqeant,  and  R.  V.  Richards,  were 
heard  in  support  of  the  rule.  The  facts  and  arguments 
upon  the  point  determined  are  sufficiently  detailed  in  the 
judgment^  which  was  now  delivered  by — 

TiNDAL^  C.J. — ^This  was  an  action  for  use  and  occupation, 
to  which  the  defendant  pleaded  the  general  issue  and  the 
statute  of  hmitations.   In  the  course  of  the  trial,  it  appeared 
that  a  lease  had  been  granted  (inter  alia)  of  the  premises  in 
respect  of  which  the  action  was  brought,  to  one  Bowater, 
that  the  legal  interest  in  the  term  granted  by  this  lease 
had  afterwards  passed  to  one  Bunn,  and  on  his  death  to 
Worthington,  his  personal  representative ;  and  it  was  con- 
tended as  one  ground  of  defence,  that  the  action,  if  main- 
tainable at  all,  ought  to  have  been  brought  against  Worth- 
ington,  and  not  against  the  present  defendant.     On  behalf 
of  the  plaintifT  it  was  answered  that  the  lease  was  void,  or 
at  least  voidable  at  the  election  of  the  plaintiff :  and,  in 
order  to  prove  that  she  had  elected  to  avoid  it,  a  judgment 
in  ejectment  against  the  casual  ejector,  signed  in  the  year 
1831,  on  the  joint  and  several  demises  of  the  plaintiff  and 
one  Jabez  Sudd,  was  produced;  and  it  was  farther  proved 
that  the  rale  nisi  for  judgment  was  served  on  all  the  te- 
nants in  possession  of  the  premises  to  which  the  present 
action  relates. 

The  counsel  for  the  defendant  apprehending  that  the 
judgment  precluded  him  from  some  of  the  grounds  of  de- 
fence on  which  he  meant  to  rely  before  the  jury,  agreed  to 
leave  the  case  upon  the  facts  proved  to  the  decision  of  the 
coTirt,  but  subsequently  obtained  a  rule  calling  on  the 
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1840.  plaintiff  and  her  attorney  to  shew  cause  why  a  new  trial 
should  not  be.  granted^  and  the  costs  of  the  former  trial 
paid  by  the  plaintiff's  attorney^  on  the  ground  that  the 
giving  the  judgment  in  evidence  was  a  surprise  upon  the 
defendant  and  an  imposition  on  the  court. 

The  material  facts  relating  to  this  judgment^  as  they  ap- 
pear upon  the  affidavits^  are  as  follow : — The  ejectment  was 
brought  in  May^  1831^  and  served  on  the  tenants  of  all  the 
premises  comprised  in  the  lease^  one  of  them  (named  Mad- 
kins)  being  also  the  tenant  of  a  wharf  which  he  held  mider 
a  different  demise.  The  tenants  did  not  appear  to  defend, 
but  Bunn  appeared  and  defended  as  landlord  for  the  lands 
in  the  occupation  of  all  the  tenants  except  Madkins.  Judg- 
ment was  signed  against  the  casual  ejector  in  July^  1831. 
On  the  2nd  November  following^  the  plaintiff  was  ruled, 
on  behalf  of  Bunn,  to  reply,  and  on  the  9th  judgment  of 
non-pros,  was  signed,  and  the  costs  having  been  taxed  thej 
were  paid  by  one  of  the  clerks  of  the  plaintiff's  attorney, 
the  money  having  been  furnished  to  the  clerk  for  that  ex- 
press purpose  by  the  lessor  of  the  plaintiff.  Madkins  gave 
up  to  the  lessor  of  the  plaintiff  such  part  of  the  premises 
comprised  in  the  lease  as  he  was  in  possession  of;  but 
having  refused  to  deliver  up  the  wharf,  a  writ  of  execution 
was  sued  out  in  August,  1831,  upon  the  judgment  signed 
against  the  casual  ejector,  under  which  Madkins  was  turned 
out  of  possession  of  the  wharf. 

After  the  present  action  was  brought,  the  roll  of  the 
judgment  in  ejectment  was  carried  in,  in  order  that  a 
copy  of  it  might  be  given  in  evidence  on  the  trial.  But  it 
is  sworn  by  the  attorney  (and  herein  he  is  confirmed  by 
his  clerk)  that  the  original  judgment  paper  was  found  ac- 
cidentally, in  searching  for  another  paper  shortly  before 
the  trial,  and  that  the  roll  was  carried  in  by  the  advice  of 
counsel :  and  the  attorney  swears  that  neither  at  the  time 
of  finding  the  judgment  paper,  nor  at  the  time  of  the 
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trial,  had  he  any  recollection  of  the  particular  circum-  1840. 
stances  of  the  judgment,  or  that  the  action  had  been  non- 
prossed as  far  as  regarded  Bunn,  the  proceedings  in  the 
action  of  ejectment  having  been  managed  by  a  clerk  not 
now  in  his  employ.  The  clerk  who  paid  the  costs  of  the 
non-pros,  has  also  sworn  to  the  same  effect. 

On  the  argument,  it  could  not  be  contended  that  an 
improper  use  had  not  been  made  of  the  judgment ;  but  it 
was  urged,  for  the  plaintiff,  that  the  ejectment  was  not  a 
necessary  part  of  the  plaintiff's  case,  and  that,  if  the  evi- 
dence respecting  the  ejectment  were  struck  out,  the  plain- 
tiff had  still  proved  enough  to  entitle  her  to  a  verdict; 
and,  the  matter  having  been  referred  by  consent  to  the 
judgment  of  the  court,  that  the  plaintiff  was  entitled  to 
judgment,  if  the  court  were  of  opinion  that  a  sufficient  case 
was  made  out. 

We  think,  however,  that  the  consent  of  the  defendant 
banng  proceeded  upon  the  faith  of  the  judgment  in  eject- 
ment having  been  submitted  to  by  all  parties  interested, 
she  ought  not  to  be  bound  by  it ;  and  that  she  is  entitled 
to  have  her  case  submitted  to  a  jury  free  from  the  effect  of 
that  judgment.  The  rule  for  a  new  trial  will  therefore 
be  absolute:  but,  as  the  defendant  has  not  established 
by  any  distinct  proof  that  the  attorney  for  the  plaintiff, 
when  he  gave  the  judgment  in  evidence,  was  aware  of 
the  true  facts  of  the  case  as  they  now  appear,  we  do  not 
think  he  ought  to  be  ordered  to  pay  the  costs.  The  rule 
for  a  new  trial  will  therefore  be  made  absolute  without  costs 
on  either  side. 

Rule  absolute  accordingly. 
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1840. 

-  Wednesday,  MebSXNOXB  t;.  SoUTHBT. 

May  13th.      m 

In  an  action  by  1  HIS  wsB  EQ  action  of  debt.  The  first  count  was  upon  a 
*°  -nrt  anln-  promissory  note  bearing  date  the  28th  May,  1889,  for 
dorser  of  a  pro-  X5i.  2«.  6rf.,  made  by  one  Bensnsan,  payable  at  two  moutiw' 

missory  note, 

the  following  date  to  One  Long,  and  indorsed  by  Long  to  the  defendant, 
bc"a^8uffident*°  and  by  the  defendant  to  the  plaintiflF.  There  was  also  a 
honor-— "ThU  c^^^*  ^^^  goods  sold  and  deUvered,  and  a  count  upon  an 

is  to  inform  you   aCCOUnt  Stated. 
that  the  bill  I 

took  of  you,  The  defendant  pleaded — ^first  (to  the  first  count),  thattne 

nouook  upl  and  ^^^tc  was  not  duly  presented  for  payment — secondly  (to  the 
4#.(W.«penwj  fij^i;  count),  that  the  defendant  had  no  notice  of  the  dis- 

and  the  money  " 

I  must  pay  im-  houor — ^thirdly  (to  the  second  and  third  counts),  that  a 

Mn  will  be  in  uotc  was  givcn  in  satisfaction  of  the  demands  in  those 

LTmorTn^""  ^™^  respectively,  that  the  note  became  due,  and  that 

The  notice  the  defendant  had  no  notice  of  its  dishonor — ^fourthly, 

ahould  properly  .    ,  ,  . 

describe  the  biu  nimquam  mdebitatus,  to  the  last  two  coimts. 
musrshei^by         ^^  replication  to  the  second  and  third  pleas  took  issue 
express  words     ^^  ^he  Want  of  noticc. 

or  by  necessary 

implication  that  At  the  trial  before  the  Secondary  in  London,  the  con- 
due,  and  that  it  tcntion  was  as  to  the  validity  of  the  notice  of  dishonor, 
presented^and  ^^^h  was  contained  in  the  following  letter,  bearing  date 
^"d^'^^us^^d        *^®  ^*^  August,  1839,  and  addressed  by  the  plaintiff  to  the 

mand  payment    defendant : — 

tTwhom  Sf  ^  "  Stoughton  Church. 

"  This  is  to  inform  you  that  the  bill  I  took  of  yon, 
15L  Zs.  %d,f  is  not  took  up,  and  A».  6d,  expense;  and  the 
money  I  must  pay  immediately.  My  son  will  be  in  Lon- 
don on  Friday  morning.'' 

On  the  part  of  the  defendant,  it  was  contended  that  this 
notice  was  insufficient  to  charge  him,  inasmuch  as  it  con- 
tained no  statement  that  the  note  had  been  presented  for 
payment,  or  that  payment  had  been  refiised  by  the  maker, 
nor  any  demand  of  payment  upon  the  defendant.    The 


notice  is  ad- 
dressed. 
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Seooiidarj%  however^  dedined  to  nonsuit  the  plaintiff:  and         1840. 
the  jniy  letomed  a  yerdict  for  the  amount  of  the  note. 

Bykif  in  Hilary  Term  last^  obtained  a  rule  calling  upon 
the  plaintiff  to  shew  cause  why  the  verdict  should  not  be 
entered  for  the  defendant  upon  the  second  and  third  issues, 
on  the  ground  urged  at  the  trial.  He  cited  Strange  v. 
Price,  2  N.  &  P.  278,  where  the  following  notice  was  held 
insufficient — "  S.  &  Co.  inform  Mr.  Price  that  Mr.  J.  B.'s 
acceptance,  875/.,  is  not  paid.  As  indorser,  Mr.  Price  is 
called  upon  to  pay  the  money,  which  will  be  expected  im- 
mediatety.'' 

F.  Kdhf,  on  a  former  day  in  this  term,  shewed  cause. — 
Had  this  case  occurred  before  ITar/feyv.  Case,  6  D.  &  B.  505, 
4B.&C.  339, 1  C.  &  P.  555,  and  Solarte  v.  Palmer,  5  M.  & 
P.  475,  7Bing.  530,  1  Tyr.  371,  1  C.  &  J.  417,  1  Scott,  1, 
1  New  Cases,  194,  the  sufficiency  of  the  notice  would  not 
hare  been  for  a  moment  doubted.    In  Solarte  v.  Palmer, 
the  notice  neither  contained  an  intimation  that  the  note 
had  become  due  nor  that  it  was  returned  unpaid:  it  was  not 
allied,  nor  was  it  necessarily  to  be  implied,  that  the  note 
had  been  presented  or  dishonored.    It  has  always  been  held 
that  the  principle  laid  down  by  the  House  of  Lords  in  that 
case  is  not  to  be  extended.    In  Boulton  v.  Welsh,  4  Scott, 
425,  8  New  Cases,  688,  a  decision  which  is  much  to  be  re- 
gretted, and  which  was  evidently  adopted  with  reluctance, 
the  implication  the  absence  of  which  was  relied  on,  was, 
the  presentment  of  the  bill.     Here  the  notice  does  con- 
vey that  intimation,  if  not  in  express  terms,  at  least  by 
necessary  and  veiy  intelligible  implication.     In  Grugeon  v. 
SmUh,  2  N.  &  P.  303,  6  Ad.  &  E.  499,  a  notice  that  a  bill 

had  been  "  returned with  charges,"  was  held  to  be 

equivalent  to  a  statement  of  its  having  been  returned 
(Rshonored:  and  in  Hedger  v.  Steavenson,  2M.  &  Welsby, 
799,  a  notice  that  the  bill  had  become  due  and  was  re- 
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1840.        tamed  unpaid,  with  a  demand  of  a  remittance^  with  Is,  6d. 
Messenger    **^^*^>  ^^  ^^1^  sufficient.     In  both  these  cases  the  no- 
»•  tice  would  necessarily  convey  to  the  mind  of  the  person 

addressed^  that  the  bill  in  the  one  case  and  the  note  in 
the  other  had  been  presented  Jbr  payment,  and  was  dii- 
honored.  And  it  is  impossible  to  read  the  notice  in  this 
case  without  seeing  that  it  imports  a  claim  made  in  the 
assumption  of  the  fact  that  the  bill  had  been  disho- 
nored and  notarial  charges  incurred;  and  the  inference  is 
strengthened  by  the  statement  that  the  party  applying, 
the  indorsee,  is  himself  liable  to  pay  the  note.  In  Strange 
V.  Price,  2  P.  &  D.  278,  the  notice  does  state  the  non- 
payment of  the  bill,  but  it  states  nothing  more :  it  does 
not  appear  that  the.  bill  had  been  presented  or  disho- 
nored. "  It  is  clear/'  says  Lord  Denman,  "  that  the  law 
now  requires  express  notice  of  the  acceptor  having  refosed 
payment  as  well  as  of  the  party  being  called  upon  to  pay.'' 
Paterson,  J.,  says :  "  It  certainly  is  consistent  with  this 
notice  that  the  bill  was  not  presented  at  all,  or  that  it 
might  not  have  been  paid  through  the  laches  of  the 
holder.^'  And  Coleridge,  J. — "  The  word  returned  cer- 
tainly does  imply  that  the  bill  had  been  presented  and  re- 
fused payment.  So  also  does  the  word  dishonored,  and  so 
does  the  notification  that  the  bill  has  come  back  with  nota- 
rial charges.''  Here,  the  notice  contains  a  demand  for 
''expenses,*'  which  must  be  understood  to  mean  " notarial 
charges.''  It  will  militate  against  none  of  the  authorities 
to  hold  this  notice  sufficient :  and  it  is  highly  important 
^  to  the  interests  of  commerce  that  no  undue  difficulties 
should  be  thrown  in  the  way  of  the  circulation  of  bills  and 
notes. 

Talfourd,  Seijeant,  and  Byles,  in  support  of  the  rule- 
To  render  a  notice  of  dishonor  available^  it  must  convey  a 
distinct  intimation  that  the  bill  or  note  (properly  describ- 
ing it)  has  become  due  and  has  been  duly  presented,  that 
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the  acceptor  or  the  maker  has  dishonored  or  failed  to  pay         1840. 
it,  and  that  payment  is  expected  from  the  party  addressed.     \m     ^     ^ 
In  all  these  particulars  the  notice  in  question  is  deficient. 
The  cases  upon  the  subject  have  laid  down  a  plain,  dis- 
tinct^ and  intelligible  rule,  to  which  it  is  desirable  as 
closely  as  possible  to  adhere.    And  this  rule  is  not  merely 
technical :  it  is  essential  to  the  protection  of  an  indorsee 
that  he  should  have  explicit  information  as  to  the  nature 
of  his  liability,  in  order  to  guide  him  in  the  assertion  of 
his  claim  against  the  prior  parties  to  the  biU.     In  Beau-  The  notice  must 
champ  V.  Cash,  D.  &  R.  N.  P.  C.  3,  it  was  held  by  Abbott,  l^be'the  bin, 
C.  J.,  that  a  notice  of  dishonor  addressed  to  an  indorser, 
describing  the  bill  as  drawn  by  him,  was  insufficient :  and 
yet  every  indorsement  is  in  law  a  new  drawing  of  the  bill. 
In  the  present  case,  it  is  not  stated  on  the  face  of  this  and  must  state 
notice  who  is  the  maker  of  the  note,  that  it  has  become  come  due  and 
due,  or  that  it  has  been  presented  for  payment :  "  It  ought  ^"dishonored- 
to  appear  by  necessary  inference  that  the  bill  was  due'' — 
per  Patteson,  J.,  in  Strange  v.  Price,  2  P.  &  D.  282.     In 
Bomtton  v.  Welsh  the  party  was  informed  that  the  bill  was 
"returned  unpaid'' — an  expression  not  found  in  the  no- 
tice in   Hartley  v.  Case,    or  in  Solarte  v.  Palmer.     The 
same  words   occur  in  the   notice   in  Hedger  v.  Steaven- 
son;   upon  which  Parke,  B.,  observes:    "It   states  the 
time  vrhen  the  note  became  due,  and  that  it  had  been 
returned  impaid.     Can  any  one  doubt  the  use  of  the  term 
'  returned  unpaid  ? '   The  word  ^  returned '  is  almost  a  tech- 
nical term  in  matters  of  this  nature,  and  means  that  the 
bill  has  come  to  maturity,  has  been  presented,  and  has 
not  been  paid.     Upon  reading  this  notice,  I  should  say 
that  it  appears  from  it  by  necessary  implication  (in  the 
meaning  I  attach  to  the  term),  that  the  note  has  been 
duly  presented  and  dishonored."    An  intimation  that  the 
bill  "is  not  paid,"  was  held  insufficient  in  Strange  v.  Price, 
In  Bayley  on  Bills,  5th  edit.  207,  it  is  said :  "  The  notice  «n^  payment 

^     ^  must  be  de- 

must  come  from  the  holder  or  some  person  entitled  to  call  manded. 
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1840.        for  paymeiit  or  reimbursement;  and^  though  there  is  no 
Messenger    P^^^scribed  form  for  it,  it  ought  to  import  that  the  person 
V'  to  whom  it  is  given  is  considered  liable,  and  that  payment 

from  him  is  expected/'  And  in  Tindal  v.  Broumy  1  T.R. 
167,  Buller,  J.,  says :  '^  Though  there  is  no  prescribed  form 
of  this  kind  of  notice,  yet  it  must  import  that  the  holder 
considers  the  indorser  as  liable,  and  expects  payment  from 
him,  that  he  may  have  his  remedy  over  by  an  early  appli- 
cation :  then  it  becomes  his  business  to  take  up  the  note. 
The  notice  by  another  person  to  the  indorser  can  never  be 
sufficient ;  but  ii  must  proceed  from  the  holder  himself" 
Here  the  expression  ''the  money  I  must  pay  immedi- 
ately,''  seems  to  intimate  that  the  plaintiff  had  not  him- 
self taken  up  the  note,  and  was  not  the  party  entitled  to 
"Charges."  call  for  payment.  The  words  ''4*.  6d.  expense"  are  relied 
on  as  bringing  the  present  case  within  Hedger  v.  Steaven- 
son.  But  in  that  case  Parke,  B.,  declines  to  place  reli- 
ance upon  that.     In  Grugeon  v.  Smith,  the  expression  wm 

"  returned with  charges."    To  derive  any  aid  from 

the  words  used  here,  it  must  be  assumed  that  the  expense 
is  for  "  notarial  charges''  incurred  in  reference  to  the  pre- 
sentment of  the  note;  therefore  the  case  is  far  removed 
firom  Hedger  v.  Steavenson  and  Grugeon  v.  Smith.  The  ex- 
pense might  have  been  for  postage. 

Cur.  adv.  vult. 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the 
court: — The  short  question  in  this  case  is,  whether  the 
notice  of  dishonor  of  the  promissory  note  on  which  this 
action  is  brought  is  sufficient,  under  the  authority  of  the 
law  laid  down  by  the  House  of  Lords  in  the  case  of  Sohtrte 
V,  Palmer,  1  New  Cases,  194,  1  Scott,  1. 

The  action  was  brought  by  the  plaintiff  as  indorsee  of  a 
promissory  note  against  the  defendant  as  indorser:  and 
the  notice  was  by  letter  from  the  defendant  to  the  plain- 
tiff in  the  following  terms : — "  This  is  to  inform  you  that 
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the  biU  I  took  of  joa,  151.  is.  6d.,  is  not  took  tgf,  and  4^.6d.         1840. 
expense;  and  the  money  I  must  pay  immediately.     My 
ran  will  be  in  London  on  Friday  morning/' 

The  law  laid  down  by  the  House  of  Lords  has  not  been, 
as  indeed  it  could  not  be  in  an  inferior  court  of  law,  called 
in  question  upon  the  argument  of  this  case.  But  the 
endeayour  on  the  part  of  the  plaintiff's  counsel  has  been 
to  distingoish  the  terms  of  this  letter  firom  those  of  the 
letter  produced  in  evidence  in  Solarte  v.  Palmer,  and  to 
contend  that  it  conveys  sufficient  notice  of  the  dishonor 
of  the  note,  within  the  authority  of  cases  subsequently 
decided. 

We  entirely  agree  that  the  rule  laid  down  by  the 
House  of  Lords  is  not  to  be  extended,  and  that  any  case, 
to  be  governed  by  it,  should  fall  clearly  within  its  princi- 
ple. But,  at  the  same  time,  nothing  can  be  more  incon- 
venient than  on  each  particular  occasion  to  be  imder  the 
necessity  of  recurring  to  nice  and  subtle  distinctions  by 
way  of  exception  firom  its  authority.  And  we  cannot 
hold  the  present  case  to  be  brought  out  of  the  reach  of 
that  decision  by  any  sufficient  and  dear  distinction. 

The  cases  on  which  the  plaintiff  principally  relied  as 
authorities  in  his  favour  were  the  following — Grugeon  v. 
Santh,  6  Ad.  &E.  499,  2  N.  &  P.  303,  in  which  the  letter 

contained  the  words,   ''your  bill  has  been  returned 

with  charges,"  and  Hedger  v.  Steavenson,  2  M.  &  Welsby, 
799,  in  which  the  words  were — ^the  promissory  note  payable 
to  your  order  became  due  yesterday  and  has  been  returned 
w^paid.  We  are  far  from  saying  that  these  cases  may  not 
have  been  properly  decided;  for,  it  is  difficult  to  give  any 
other  meaning  to  the  terms  ''returned,"  and  "returned 

with  chafes,"  than  an  intimation  that  the  bill  had 

been  actually  presented,  refused  payment,  and  returned  to 
the  holder  on  that  account.  But  such  is  not  the  necessary 
construction  of  the  present  letter.  That  the  note  (misde- 
scribed  as  a  bill)  has  not  been  taken  up,  points  rather  more 
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at  an  expectation  that  the  party  addressed,  Cft  some  other 

prior  party  to  the  note  had  engaged  to  take  it  up,  than  at 

a  regular  presentment  at  the  maker's,  and  a  refusal.    And 

the  expression  ''49. 6tf.  expense/'  falls  very  short  of  that 

of  ''returned with  charges"  in  Oruffeonv,  SmUk. 

On  the  whole,  we  think  it  safer  to  hold  ourselves  bound 

hy  the  decision  in  Solwrte  v.  Palmer,  followed  by  that  of 

BouUon  r.Webh,  and  Strange  v.  Price.   The  rule  therefore 

must  be  made  absolute  for  a  new  trial. 

Bule  absolute.^ 

•  See  Cooke  v.  French,  10  Ad.  &  E.  131,  n.;  Lewis  v.  Oomperts,  6  M. 
&  Welsby,  399. 


Friday^ 
May  Sth. 
1.  The  inser- 
tion  in  an  attor- 
ney's bill  of 
items  not  parti- 
cularised pur- 
suant to  the 
2  Geo.  2,  c,  28, 
8.  23,  does  not 
preclude  him 


Wjlllse  v.  Lacy. 

J.  HIS  was  an  action  of  assumpsit^  the  declaration  con- 
tained three  counts— the  first  for  400/.  for  work  and  la- 
bour done  by  the  plaintiff  as  an  attorney  and  solicitor  for 
the  defendant^  and  for  fees — ^the  second  for  400/.  for  money 
paid  by  the  plaintiff  for  the  use  of  the  defendant — ^and 

from  rewvinng  *^®  ^^*  ^^^  *^'-  *^^^^   ^^®  ^P°^   ^  aCCOUUt  Stated  bc- 
the  residue  of  *        -   ^      -^       --^«.        —       -^-.-•, 

the  bill,  as  to 
which  the  sta- 
tute has  been 
complied  with. 

2.  The  bill 
contained  seven 
items  charged 
in  gross :  the 
arbitrator  to 
whom  the 

cause  was  referred  found  that  two  of  these  only  were  for  business  done  at  law  or  in  equity : — 
Held,  that  the  plaintilF  was  entitled  to  recover  in  respect  of  the  other  jEnt. 

3.  An  aggregate  charge  for  *'  extra  costs  "  in  a  biU  delivered  by  aa  attorney  to  hk  dieat,  is 
not  a  sufficient  compliance  with  the  statute. 

4.  An  attorney  having  aeveral  demand*  agaSnat  bb  client,  some  of  wUeb  weie  banred  by  the 
statute  of  limitations,  and  others  not,  claimed  a  righf  to  appropriate  in  satisfaction  of  the  car> 
lier  items  a  sum  received  on  the  dient'i  account  for  damages  recovered  in  an  action :  Held, 
that  he  had  no  such  right. 

5.  The  defendant  had  a  claim  against  bis  attorney  (the  plaintiff),  the  amount  of  which  was 
not  ascertained:  attheibot  of  his  bill,  tbe  plaintiff  acknowiedged  the  debt  thus t—*" By  Mr. 
Lacy's  bill" — leaving  a  blank  for  the  sum :  Held,  that  this  was  a  sufficient  acknowledgment  to 
Uke  the  defendant*!  ctaim  eat  of  tlw  atatutt  of  limitatioDS. 


tween  the  plaintiff  and  defendant.  The  defendant  pleaded, 
to  the  whole  declaration — first,  non  assumpsit — secondly, 
the  statute  of  limitations — thirdly,  payment — fourthly, 
set-off — fifthly,  that  the  first  and  second  counts  were  for 
fees,  charges,  and  disbursements  due  to  the  plaintiff  as  an 
attorney  for  the  defendant  at  law,  that  the  account  was 
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stated  of  the  same  matters,  and  that  no  signed  bill  of  sucli         1840. 
charges   and  disbursements  had  been  delivered  by  the 
plaintiff  as  required  hj  the  statute  in  such  case  made  and 
provided. 

The  plaintiff  joined  issue  on  the  first  plea,  and  traversed 
the  second  and  third.  To  the  fourth  he  replied  the  sta- 
tute of  limitations,  which  the  defendant  traversed  by  his 
rqoinder.  To  the  last  plea  the  plaintiff  replied  that  he 
had  delivered  a  signed  bill. 

The  cause  came  on  for  trial  before  Tindal,  C.  J.,  at  the 
sittings  for  London  after  Easter  Term  last,  when  a  verdict  ^ 
was,  by  consent,  taken  for  the  plaintiff  for  the  damages 
laid  in  the  declaration,  subject  to  an  award;  with  power 
to  the  arbitrator  to  direct  that  a  verdict  should  be  entered 
as  he  should  think  fit,  and  to  state  on  the  face  of  his 
award,  at  the  request  of  either  party,  any  points  of  law 
for  the  opinion  of  the  court  as  he  should  think  proper. 

The  arbitrator,  having  heard,  examined,  and  duly  con- 
sidered the  allegations,  vouchers,  proofs,  and  witnesses  of 
the  parties  respectively,  awarded  as  follows — 

''I  award  and  direct  a  verdict  to  be  entered  for  the  Atrard. 
plaintiff  on  the  general  issue,  damages  166/.  2s.  6d.,  sub- 
ject to  the  opinion  of  the  court  upon  the  points  herein- 
after reserved,  and  to  be  reduced  by  the  collective  amount 
of  the  sums  for  which  a  verdict  shall  be  directed  to  be 
entered  for  the  defendant  on  other  pleas  and  issues  as 
hereinafter  mentioned:  and  I  award  and  direct  a  verdict 
to  be  entered  for  the  plaintiff  on  the  second  issue:  and,  as 
to  50/.,  part  of  the  sum  mentioned  in  the  third  plea,  I 
award  and  direct  a  verdict  to  be  entered  for  the  defendant, 
and  as  to  the  residue  of  the  said  plea  I  award  a  verdict  to 
be  entered  for  the  plaintiff:  and  as  to  61/.  2s.  4d.,  part  of 
the  sum  mentioned  in  the  fourth  plea,  I  award  and  direct 
a  verdict  to  be  entered  for  the  defendant,  and,  as  to  the 
residue  of  the  said  plea,  I  award  a  verdict  to  be  entered 
for  the  plaintiff,  subject  to  the  opinion  of  the  court  on  a 
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1840.  case  hereinafter  reserved:  and  as  to  23/.  2^.^  part  of  the 
8iim  mentioned  in  the  fifth  plea^  I  award  and  direct  a  ver- 
dict to  be  entered  for  the  defendant,  and,  as  to  the  resi- 
due of  the  said  plea,  I  award  a  verdict  to  be  entered  for 
the  plaintiff,  subject  to  the  opinion  of  the  court  upon  the 
points  hereinafter  reserved:  and  I  award  and  direct  the 
following  case  to  be  submitted  for  the  opinion  of  the 
court;,  that  is  to  say: — 
Case.  "  This  was  an  action  by  an  attorney  to  recover  the 

amount  of  his  bill.  It  was  commenced  in  May,  1837.  A 
month  before  action  brought  the  plaintiff  delivered  to  the 
defendant  a  bill  duly  signed  by  him  containing  the  par- 
ticulars of  his  demand,  which  consisted  of  disbursements 
and  charges  for  business  done  by  him  as  an  attorney  for 
the  defendant  in  divers  suits  and  other  matters,  at  various 
times  from  the  year  1828  until  the  end  of  1836.  The 
charges  in  respect  of  several  of  those  suits  and  matters 
were  duly  stated  in  the  bill,  the  particular  items  of  which 
.  they  consisted  being  specified;  but  the  bill  contains  seve- 
ral other  charges  which  were  stated  in  the  aggregate  only, 
as  follows,  that  is  to  say, 

£  f.  d. 

<  To  the  sale  of  Woodffdrs  premises 5    6  8 

'  Brig  Iceni 3    8  2 

*  Yourself  V.  Dickenson 5  10  0 

<  Petition  to  Exchequer 3    4  0 

'  IngersoU's  Annuity 4    4  2 

<  Contract  with  Grimsdell 6  10  0 

'  General  business 17  12  1 

''  None  of  the  foregoing  items  was  for  business  done  at 
law  or  in  equity,  except  the  third  and  the  last. 

''  Separate  bills  for  the  four  latter  charges  had  pre- 
viously been  delivered  by  the  plaintiff  to  the  defendant, 
in  which  the  particular  items  of  which  they  consiBted 
were  duly  specified;  but  those  bills  were  not  signed  by  the 
plaintiff.     Some  of  the  particulars  of  plaintiff's  demand 


EA8TSK  TXBM,  3  YICTOBIiB.  189 

ooBsisted  of  extra  coetSj  which  were  not  allowed  by  the  1840. 
Master  on  taxation  against  the  unsnccessfal  parties  in 
actions  which  the  plaintiff  conducted  successfoUy  on  be- 
half of  the  defendant.  But  the  items  of  those  extra  costs 
only  were  set  forth  in  the  bill;  no  other  portions  of  the 
bills  which  were  laid  before  the  Master  for  taxation  in 
respect  of  the  said  actions  being  therein  stated.  The 
defendant  had  cross  demands  against  the  plaintiff  for  com- 
modities supplied  by  him  as  a  tavern  keeper  to  the  latter 
at  varions  times  from  the  year  1828  until  the  end  of  1836^ 
and  also  for  money  had  by  the  plaintiff  from  a  third  party 
on  account  of  the  defendant.  The  plaintiff  at  the  foot  of 
the  bill  which  he  delivered  containing  the  particulars  of  his 
demand  as  aforesaid,  gave  credit  to  the  defendant  for  the 
money  had,  left  a  blank  for  the  amount  of  the  defendant's 
bill,  in  order  that  the  amount  thereof  might  be  deducted 
from  his  own  demand,  and  requested  the  defendant  to 
favour  him  with  the  balance  in  the  following  form: — 

'  22nd  May,  1833.    By  Damages  recovered  of  King  -       -  £17    0    0  SeUoff, 
By  Mr.  Lacy's  Bill     -        -        -       - 


'Dear  Sir, 

'  Agreeably  to  your  request,  above  I  send  you  my  bill, 
which  I  win  thank  you  to  peruse,  and  if  correct  favour  me 
with  a  bin  for  the  balance/ 

"  The  above  was  signed  by  the  plaintiff  himself 
"  Besides  other  pleas,  the  defendant  pleaded  a  set-off,  to 
which  the  plaintiff  repUed  the  statute  of  limitations,  upon 
which  issue  was  joined.    The  defendant  in  support  of  his 
plea  of  set-off  proved  the  aforesaid  cross  demands. 

'^  The  questions  submitted  for  the  opinion  of  the  court  QuettionB. 
upon  the  above  &ct»  were — ^first,  whether  the  biU  signed 
and  delivered  by  the  plaintiff  to  the  defendant  as  aforesaid 
was  sufficient  within  the  statute  in  that  behalf  made,  to 
enable  the  plaintiff  to  maintain  this  action  for  any  portion 


Waller 

V. 

Lacy. 
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1840.  thereof — ^secondly,  whether  the  charges  which  were  stated 
in  the  aggregate  only  were  sufficiently  specified  to  entitle 
the  plaintiff  to  recover  any  portion  thereof — ^thirdly,  whe- 
ther the  charges  in  respect  of  extra  costs  were  sufficiently 
stated  to  enable  the  plaintiff  to  recover  the  amount  thereof 
— ^fourthly,  whether  the  plaintiff  had  a  right  to  appropriate^ 
in  liqiddation  of  any  part  of  his  demand^  the  aforesaid  sum 
of  17/.  which  was  received  by  him  of  King  on  account  of 
the  defendant,  without  the  knowledge  of  the  latter — ^fifthly, 
whether  any  portion  of  the  defendant's  set-off  was  barred 
by  the  statute  of  limitations. 

"  If  the  court  decide  the  first  question  in  the  negative, 
I  award  and  direct  a  verdict  to  be  entered  for  the  defend- 
ant on  the  fifth  plea. 

"  K  the  court  decide  the  three  first  questions  in  the  afiBr- 
mative,  I  award  and  direct  a  verdict  to  be  entered  for  the 
plaintiff  on  the  said  plea  as  to  187/.  19^.  &d,  in  respect  of 
the  first  and  third  questions,  and  such  further  sums  as  the 
court  shall  decide  he  is  entitled  to  recover  in  respect  of 
the  second  question,  parcels  of  the  sum  mentioned  in  the 
said  plea;  and  I  award  a  verdict  to  be  entered  for  the 
defendant  as  to  the  residue  (if  any)  of  the  said  plea. 

''  If  the  court  decide  the  first  question  in  the  affirmative, 
and  the  second  and  third  questions  in  the  negative,  I  award 
and  direct  a  verdict  to  be  entered  for  the  plaintiff  as  to 
112/.  19^.  &d.y  part  of  the  sum  mentioned  in  the  said  plea, 
and  for  the  defendant  as  to  the  residue  of  the  said  plea. 

'^  If  the  court  decide  the  first  and  second  questions  in 
the  affirmative,  and  the  third  in  the  negative,  I  award  and 
direct  a  verdict  to  be  entered  for  the  plaintiff  in  the  said 
plea  as  to  112/.  19^.  6d.  in  respect  to  the  first  question,  and 
such  further  sum  as  the  court  shall  decide  that  the  plain- 
tiff is  entitled  to  recover  in  respect  of  the  second  question, 
parcels  of  the  sum  mentioned  in  the  said  plea,  and  I  award 
a  verdict  to  be  entered  for  the  defendant  as  to  the  residue 
of  the  said  plea. 
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"  K  the  court  shall  decide  the  first  and  third  questions         1840. 
in  the  aflirmatiye^  and  the  second  in  the  negative,  I  award      ^^][J[J]^ 
and  direct  a  verdict  to  he  entered  for  the  plaintiff  on  the  v- 

said  plea  as  to  137/.  109. 6d.,  parcel  of  the  sum  mentioned 
in  the  said  plea,  and  for  the  defendant  as  to  the  residue  of 
the  said  plea.  * 

''If  the  court  decide  the  fourth  question  in  the  affirm- 
ative, I  direct  that  the  court  do  not  take  into  consideration 
the  last  item  of  the  aforesaid  charges  stated  in  the  aggre-  * 
gate,  namely, '  General  Business  17/.  12«.  Id./  and  I  award 
that  the  damages  which  I  have  awarded  to  the  defendant 
on  the  fifth  plea  as  aforesaid  be  reduced  firom  23/.  28.  to 
6/.  29.,  subject  to  the  opinion  of  the  court  on  the  other 
points  as  aforesaid. 

''  If  the  court  decide  the  fifth  question  in  the  negative,  I 
award  and  direct  a  verdict  to  be  entered  for  the  defendant 
on  the  fourth  plea  and  last  issue. 

''And  I  award  and  direct  the  costs  of  this  my  award  to 
be  paid  and  borne  by  the  said  parties  in  equal  moieties, 
and  that  each  of  the  said  parties  do  pay  and  bear  his 
costs  of  the  said  reference;  and  I  hereby  certify  that  this 
was  a  fit  cause  to  be  laid  before  a  judge  of  the  supreme 
court,  and  not  before  a  sheriff  or  judge  of  an  inferior 
court.'* 

In  EUlaiy  Term,  1839,  a  rule  was  obtained  on  the  part  of  Rule  to  set 
the  defendant  calling  upon  the  plaintiff  to  shew  cause  why  ""d**^^*''**"^- 
so  much  of  the  award  as  directed  the  verdict  to  be  entered 
contrary  to  the  entries  hereinafter  mentioned  shoald  not 
be  set  aside,  upon  the  ground  that  the  facts  set  out  in  the 
award  entitled  the  defendant  to  have  the  verdict  entered 
as  herein  mentioned;  and  that  the  verdicts  might  be  en- 
tered on  the  general  issue  for  the  plaintiff,  damages  166/. 
29. 6d.;  on  the  statute  of  limitations,  for  the  plaintiff  as  to 
166/.  2$.  6d.y  and  for  the  defendant  as  to  the  residue ;  on 
the  plea  of  payment,  for  the  defendant  for  50/.,  and  for  the 
plaintiff  on  the  residue ;  on  the  plea  of  set-off,  for  the  de- 
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fendant;  on  the  plea  of  no  signed  bill,  for  the  defendant^ 
or  that  the  verdict  for  the  plaintiff  on  that  issue  be  re- 
duced. 

The  case  was  accordingly  entered  in  the  special  paper^ 
and  now  came  on  for  argument. 


TaJfourd^  Serjeant,  (Hance  was  with  him),  for  the  plain- 
tiff.— 1.  The  circumstance  of  the  plaintiff  being,  by  reason 
of  his  not  having  complied  with  the  statute  2  Geo.  2,  c.  23, 
s.  28  (53),  precluded  from  recovering  particular  items,  does 
not  prevent  his  recovering  the  residue  of  his  bill — Drew  v. 
CUfftn-d,  R.  &  M.  280,  2  C.  &  P.  69.  [BramweU,  for  the 
defendant,  admitting  the  application  of  Drew  v.  Clifford, 
abandoned  the  first  point.] 


(53)  Which  enacts  that  no  attor- 
ney or  solicitor  shall  commence  or 
maintain  any  action  or  suit  for  the 
recovery  of  any  fees,  charges,  or 
disbursements  at  law  or  in  equity, 
until  the  expiration  of  month  or 
more  af>er  such  attorney  or  solici- 
tor respectively  shall  have  delivered 
unto  the  party  or  parties  to  be 
charged  therewith,  or  left  for  him, 
her,  or  them,  at  his,  her,  or  their 
dwelling-house  or  last  place  of 
abode,  a  bill  of  such  fees,  charges, 
and  disbursements,  written  in  a 
common  legible  hand,  &c.,  which 
bill  shall  be  subscribed  with  the 
proper  hand  of  such  attorney  or  so- 
licitor respectively ;  and,  upon  ap- 
plication of  the  party  or  parties 
chargeable  by  such  bill,  or  of  any 
other  person  in  that  behalf  autho- 
rized, unto  the  Lord  High  Chan- 
cellor, or  the  Master  of  the  Rolls, 
or  unto  any  of  the  courts  aforesaid, 
or  unto  a  judge  or  baron  of  any  of 


the  said  courts  respectively  in  which 
the  business  contained  in  such  bill, 
or  the  greatest  part  thereof  in 
amount  or  value,  shall  have  been 
transacted,  and  upon  the  submi»- 
don  of  the  said  party  or  parties,  or 
such  other  person  authorized  ss 
aforesaid,  to  pay  the  whole  sum 
that  upon  taxation  of  the  said  bill 
shall  appear  to  be  due  to  the  said 
attorney  or  solicitor  respectively, 
it  shall  and  may  be  lawful  for  the 
said  Lord  High  Chancellor,  &c^ 
respectively,  and  they  are  hereby 
required,  to  refer  the  said  bill,  and 
the  said  attorney's  or  solicitor's  de- 
mand thereupon  {although  no  oe- 
Uon  or  such  shall  be  then  depend- 
ing in  such  court  touching  the 
same  *),  to  be  taxed  and  settled  by 
the  proper  oflScer  of  such  court 
without  any  money  being  brought 
into  the  said  court  for  that  pur- 
pose," &c.  &c. 


*  As  to  this,  see  the  close  of  the  judgment  in  Curling  v.  Sedger,  6  Scott,  687. 
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2.  As  to  five  of  the  items  on  the  debit  side  of  the  ac-  1840. 
count,  the  plaintiff  would  have  an  undoubted  right  to  re- 
cover without  delivering  a  signed  bill.  The  second  ''  Your- 
aelf  y.  Dickenson/'  and  the  seventh,  ''  General  business/' 
which  alone  relate  to  business  at  law  or  in  equity,  it  must 
be  conceded  the  plaintiff  is  not  in  a  situation  to  sue  for : 
and  the  only  question  upon  this  part  of  the  case  will  be, 
wheUier  an  attorney  is  prevented  by  the  statute  from 
recovering  in  respect  of  items  that  are  not  taxable,  be- 
cause they  are  included  in  an  imperfectly  signed  bill  con* 
tsining  items  that  are  taxable.  An  opinion  once  pre- 
vailed that  this  was  so;  but  at  that  time  it  was  conceived 
that  the  courts  had  a  common  law  right,  independently  of 
the  statute,  to  refer  attomies'  bills  for  taxation  (54).  But 
since  the  case  of  Beck  v.  Penn,  7  C.  &  P.  397  (55),  there  is 
nothing  to  prevent  the  plaintiff  from  bringing  a  separate 
action  for  those  items  that  are  not  taxable. 

3.  The  next  question  is  whether  or  not  the  plaintiff's  Third  point- 
demand  for  extra  costs  is  sufficiently  stated  to  entitle  him 
to  TnaintAJn  the  action  in  respect  of  them.  The  plain- 
tiff was  not  bound,  in  delivering  a  bill  to  his  client,  to 
set  out  all  the  items  that  had  abready  been  taxed  and 
paid  by  the  opposite  party;  but  he  satisfies  the  act  of 
parliament  by  setting  forth  so  much  as  he  seeks  to  re- 
cover. There  is  nothing  in  the  statute,  nor  is  there  any 
decided  case,  that  is  at  aU  analogous ;  and  no  benefit  could 

(54)SeeAjion3nnoii8y2Chitl55;  conveyancing,  not  signed;  in  an 

WOsoo  ▼.  Gutteridge,  4  D.  &  R.  action  for  the  amount  of  the  con- 

73d,  3  B.  &  C.  157;  Rex  v.  Bach,  veyancing  bill,  its  not  being  signed 

9  Price,  349;  and  Watson  ▼.  Pos-  is  no  objection  at  the  trial.    And 

tan,   2  Tyr.  406,    2  C.  8c.  J.  370,  see  Dagley  v.  Kentish,  2  B.  &  Ad. 

IDowlSSe.  411,    1  Dowl.   331;    Howard  v. 

(55)  Where  it  was  held,  that,  if  Groom,  4  DowL  21 ;  Doe  d.  Pal- 

an  attoraej  deliver  a  bill  to  his  mer  v.  Roe,  4  Dowl.  95 ;  Ex  parte 

dient  ddly  signed,  for  business  in  Bowles,  1  Scott,  583,  1  New  Cases, 

court,  and  another  separate  bill  for  632. 
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1840.        ^nesiilt  to  the  party  from  having  a  recapitnladon  of  the 
entire  bill. 

4.  There  can  he  no  tangible  olqection  to  the  phdntiff's 
Fonrtib  poiDt-^  right  to  apjHtipriate  in  liqnidatian  of  any  part  of  his  de- 
appropriation.  maud  the  17/.  recdved  by  him  firom  King  on  the  defend- 
ant's acoount.  [Colifaan,  J. — ^The  money  was  received 
from  a  third  party  without  the  defendants  knowledge: 
what  opportunity  had  he  to  exereise  the  right  of  appro- 
priation the  law  gives  him?]  He  had  an  opportunity  to 
make  an  appropriation  when  the  bill  was  delivered  to  him; 
he  not  having  done  ao^  the  plaintiff's  right  immediately 
aocraed.  Ondchikank$  v. Bjoie,  1  M. &Ilob,  100^  iaamoch 
stronger  caae  than  this.  There  it  was  held  that  a  party  to 
whom  two  soma  were  due,  the  one  for  apiritnona  hqiion 
supplied  in  quantitiea  not  amounting  to  20a.  at  a  time,  the 
other  for  boiffd  and  lodging,  might  apply  payments  made 
generally  to  the  account  for  apiritnona  liqaars.  And  in 
PM^Uy.  Janes,  2Ad.  &E.  41,  where  there  were  two  d^ts, 
the  one  a  legal  debt,  the  other  a  debt  which  the  plaintiff 
waa,  by  the  atatute  24  Geo.  2,  o.  40,  a.  12,  precluded  firom 
recovering,  it  waa  held  that  the  creditor  had  a  lif ht  to 
appropriate  paymenta  made  generally  on  account  in  dis- 
charge of  that  debt  whleh  the  statute  prevented  his  suing 
for.  Lord  Denman  there  says :  ^*  If  this  action  were 
brought  for  the  1 1/.  2a.  claimed  for  epirita,  the  atatute  would 
be  an  anawer :  but  the  action  ia  not  brongbt  for  that ;  the 
plaintiff  seeks  to  recover  what  is  due  after  that  has  been 
paid.'' 
Fifth  point—  5.  The  next  question  is,  whether  any  portion  of  the  de- 
aUonif ''^"™^"  fendanfs  set-off  is  barred  by  the  atatute  of  limitations. 
Before  the  caae  of  Lechmerey.  Fletcher,  1C.8lU.62A, 
3  TjT.  451,  it  was  thought,  that,  to  take  a  caae  out  of  the 
statute,  the  sum  should  be  stated  in  the  acknowledgment 
But  in  that  case  it  was  held  that  a  promise  in  writing, 
signed  by  the  party  chargeable  thereby,  to  pay  his/»t?w- 
tion  of  a  joint  debt  more  than  six  years  old,  is  a  suffidenl 
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complifliiee  with  the  pro^ifflons  of  the  9  Qeo.  4,  c.  14,  s.  1,  1840. 
to  take  the  case  out  of  the  statute  of  fimitations,  though 
no  amount  is  specified  in  the  promise;  and  that  a  phuntiff 
suing  ou  such  a  promise  is  not  confined  to  nominal  da- 
mages (as  was  supposed  in  Dickinson  y.  Batfield,  1 M.  &  Bob. 
141)^  but  might  recover  the  whole  of  such  proportion^  itpon 
proving  the  amount  by  extrinsic  evidencew  In  that  case^ 
however^  the  acknowledgment  had  reference  to  something 
that  was  capable  of  being  render^  certain;  whereas  the 
acknowledgment  here  is  altogether  indefinite :  it  may  be 
that  the  plaintiff  intended  only  to  admit  so  much  of  the 
debt  as  was  not  barred  by  the  statute.  In  Leehmere  v. 
Fkkkar,  too^  there  was  a  positive  promise  to  pay ;  here  the 
utmost  it  amounts  to  is^  a  permission  to  deduct.  How 
can  a  promiae  to  pay  be  inferred^  where  the  party  is  making 
a  claim  ? 


ttt,  for  the  defendant.--2.  In  Tidd's  Practice,  9th  Second  point. 
edit.,  828,  it  is  said,  that,  ''if  the  whole  biU  be  for  con- 
reyancing,  it  cannot  be  taxed.     But,  if  any  pixri  of  an 
attorney's  bill,  which  has  been  delivered,   be  for  busi- 
ness done  in  court,  tiie  bill  must  be  delivered  a  month 
before  the  action  is  brought,  otherwise  the  plaintiff  can- 
not recover:''    and  several    authorities  are    cited.     In 
Wurdk  V.  Nickokon,  4B.  &  Ad.  469,  1  N.  &  M.  355,  it 
was  held  that  am  attorney  not  having  delivered  any  bill 
to  his  client  before  action  brought,   but  particulars  of 
demand    oantaining   some   taxable    items    after    action 
brou^it,  cannot   recover   for  an   item    not  taxable,  if 
such  item  be  in  respect  of  business   done  or  money 
paid  to  bis   cheat's  use,   in  his  character  of  attorney. 
Patteson,   J.^  there  says:    ''I  think  that  to  recover  in 
reqpect  of  the  items  relied  on  as  not  taxable,  the  plain- 
tiff ongkt   to  have  shewn  that  they  were  unconnected 
with  his  character  of  an  attorney.''     [Bosanquet,  J. — ^That 
case  was  decided  at  a  time  when  the  courts  were  acting 
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1840.  upon  the  asstunption  that  they  had  a  general  jurisdiction, 
independently  of  the  statute,  to  refer  attomies^  bills  for 
taxation :  see  Curling  v.  Sedger,  6  Scott,  678.]  The  courts 
have  certainly  been  dealing  with  this  subject  upon  a  notion 
that  the  statute  was  remedial.  In  Smith  v.  Tttylor,  5  M.  & 
P.  66,  7  Bing.  259,  charges  by  an  attorney  for  attending 
the  defendant  and  advising  him,  he  having  been  serred 
with  a  writ  after  paying  the  amount  of  the  debt,  and  at- 
tending him  and  advising  on  an  action  that  had  been 
brought  against  him  at  the  suit  of  M. — were  held  to  be 
taxable  items,  and  within  the  statute.  So,  it  was  held 
that  a  sum  advanced  by  the  attorney  to  the  defendant 
to  discharge  the  debt  and  costs  in  M/s  action,  was  a  dis- 
bursement within  the  act;  and  that  the  attorney  could  not 
recover  it  in  an  action  for  money  lent,  although  it  was  not 
included  in  his  bill. 

8.  The  debt  that  is  due  from  the  client  to  the  attor- 
ney is  the  tohole  bill,  and  not  merely  the  extra  costs:  the 
taxed  costs  received  from  the  opposite  party  constitute  mo- 
nies received  by  the  attorney  to  the  use  of  the  cUent  If 
the  client  is  sued,  it  must  be  for  the  entire  bill,  and  the 
client  can  only  avail  himself  of  the  sum  received  for  taxed 
costs  by  a  plea  of  set-off.  How  could  the  Master  tax  such  a 
bill  as  that  delivered  in  this  case  ?  How,  unless  the  whole 
bill  is  set  out,  can  it  be  seen  whether  or  not  the  charges 
are  justifiable?  The  bill  in  this  case  clearly  is  not  a  bill 
delivered  in  compliance  with  the  statute. 

4.  The  defendant  is  entitled  to  the  verdict  upon  the 
fourth  issue.  The  doctrine  of  appropriation  cannot  apply 
to  the  case  of  a  set-off:  and  the  plea  may  be  taken  dis- 
tributively— Cottrin*  v.  Paddon,  2  C.  M.  &  R.  547,  4  Dowl 
488  (56). 
Fifth  point.  5.  The  remaining  question  is,  whether  or  not  any  por- 

tion of  the  defendant's  set-off  is  barred  by  the  statute  of 


Third  point 


Fourth  point. 


(56)  See  Moore  v.  ButKn,  7  Ad. 
&  E.  595,    2  N.  &   P.  436,    and 


Tuck  V.  Tuck,  5  M.  &  Wdsbj, 
109. 
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limitations.  Before  the  passing  of  the  9  Oeo.  4,  c.  14,  the  1840. 
statute  of  limitations  did  not  affect  cross-accounts—  Catling 
T.  Shmldbiff,  6  T.  B.  189,  2  Wms.  Saund.  126,  n.  The  late 
act  never  could  have  contemplated  the  unjust  effect  con- 
tended for  on  the  part  of  the  plaintiff.  [Bosanquetf  J. — 
Wmams  V.  Griffiths,  2  C.  M.  &  E.  46,  where  the  point  was 
decided,  was  cited  and  acqidesced  in  in  the  late  case  of 
Mills  V.  Fowkes,  7  Scott,  444.]  Then,  there  is  in  this  case 
a  sufiSdent  acknowledgment  in  writing  to  satisfy  the  sta- 
tute (57).  Whether  or  not  the  writing  be  sufficient  to 
take  a  case  out  of  the  statute,  has  always  been  held  to  be 
a  question  for  the  jury — CoUedge  v.  Horn,  10  Moore,  431, 
3  Bing.  119;  Lindley  (or  lAnseU)  v.  Bonsar,  2  Scott,  399, 
2  New  Cases,  241 ;  and  here  the  arbitrator,  who  by  the 
agreement  of  the  parties  is  substituted  for  a  jury,  has  by 
his  finding  concluded  the  plaintiff.  That  a  general  pro- 
mise in  writing;  not  specifying  the  amount  of  the  debt, 
but  which  can  be  made  certain  as  to  the  amount  by  ex- 
trinsic evidence,  is  sufficient  to  take  a  case  out  of  the  sta- 
tute of  limitations,  is  clear  from  the  cases  of  Dickinson  v. 
Hatfield,  1M.&  Rob.  141,  5  C.&  P.46,  Lechmere  v.  Fletcher, 
1  C.  &  M.  623,  and  Bird  v.  Gammon,  5  Scott,  213,  3  New 
Cases,  883. 

Talfourd,  Serjeant,  in  reply. — 2.  The  authority  of  Beck  Second  point 
V.  Penn  is  not  impeached.  The  rule  laid  down  by  the  Lord 

(57)  The  words  of  the  9  Geo.  4,  or  either  of  them,  or  to  deprive  any 
c.  14,  8. 1,  ID  fkr  as  they  reUte  to  party  of  the  benefit  thereof,  unless 
this  point,  are  aa  follow : — "  In  ac-  such  acknowledgment  or  promise 
tions  of  debt  or  upon  tlie  case  shall  be  made  or  contained  by  or 
groonded  upon  any  simple  con-  in  some  writing  to  be  signed  by  the 
tnct,  no  acknowledgment  or  pro-  party  chargeable  thereby :  provided 
mite  by  words  only  shall  be  deemed  always  that  nothing  herein  con- 
sufficient  evidence  of  a  new  or  con-  tained  shall  alter  or  take  away  or 
tinning  eontract,  whereby  to  take  lessen  the  effect  of  any  payment  of 
any  case  out  of  the  operation  of  the  any  principal  or  interest  made  by 
said  enactments  [21  Jac.  1,  c.l6,  any  person  whatsoever." 
and  10  Car.  1  (Irish),  sess.  2,  c.  6 ;] 
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Waller 

9. 

Lact. 


Third  point. 


Fourth  point. 


Fifth  point. 


Chief  Justice  in  that  case  is  oonsiBtent  as  well  with  the 
language  of  the  statute  as  with  convenience  and  justice. 
3.  That  an  attorney  may  under  the  circumstances  stated, 
claim  for  the  full  amount  of  his  bill^  is  not  denied ;  but  the 
question  is  whether  he  is  bound  so  to  claim.  Can  it  be  said 
that  he  does  not  deliver  a  signed  bill  of  the  charges  in  re- 
spect of  which  he  sues,  because  he  does  not  include  charges 
for  which  he  does  not  sue?  Or,  can  it  be  said  that  the 
client  receives  more  information  by  having  the  entire  bili 
delivered,  with  credit  given  for  the  amount  of  the  Master's 
allocatur?  4.  It  may  be  conceded  that  a  mere  set-off 
cannot  be  made  the  subject  of  appropriation,  within  the 
rule  laid  down  in  Clayttm's  Case,  1  Meriv.  67.  Bat  here 
the  money  was  received  by  the  plaintiff  aa  attorney;  he 
has  a  lien  upon  it;  and  it  is  in  the  nature  of  a  payment 
rather  than  a  set-off.  5.  That  a  mere  open  account  be- 
tween the  parties  will  not  take  the  case  out  of  the  statute 
of  limitations,  can  hardly  be  disputed  since  the  cases  of 
WiUiams\.GHffiih8KiAMta$Y.Fowkes.  With  respect  to 
the  sufficiency  of  the  memorandum — l^he  statute,  9  Geo.  4, 
c«  14,  it  must  be  conceded,  merely  varies  the  mode  of 
proving  the  promise :  and  it  must  also  be  conceded  that  it 
is  now  too  late,  in  this  court  at  least,  to  argue  against  the 
cases  of  Dickinson  v.  Hatfield^  Leckmere  v.  Fletcher,  and 
Bird  V.  Gamnum,  though  some  of  the  judges  have  regretted 
that  such  decisions  should  have  taken  place,  tending  as 
they  undoubtedly  must,  materially  to  restrain  the  benefit 
of  a  most  useful  provision,  by  letting  in  loose  oral  state- 
ments, which  it  was  the  policy  of  the  law  to  disconragc. 
But  the  distinction  between  those  cases  and  the  present  is 
this;  there,  the  party  was  acknowledging  a  debt  due  from 
him ;  here,  he  is  claiming  a  balance  to  be  due  to  him.  It  is 
difficult  to  perceive  how  an  offer  to  allow  a  deduction  can 
be  tortured  into  h,  promise  to  pay. 


TiNDAL,  C.  J. — ^No  question  has  been  raised  before  us  in 
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this  case  as  to  the  mode  in  idiich  the  judgment  is  olti* 
mately  to  be  entered  up :  but  five  abstract  points  are  sub- 
mitted to  ua;  and  tfaefefbre  we  diall  merdj  express  our 
opiiiioiis  upon  those  fire  pointy  leaving  the  partdes  to  ar- 
range the  details  tiliemselves. 

1.  The  first  question  that  is  submitted  to  us^  is,  whether  Pint  point 
a  snffident  signed  bill  haa  been  delivered  to  satisfy  the  sta- 
tute 2  Geo.  2^  c.  28^  &  23.    And  that  question  we  are  all 

agreed  must  be  answeied  in  the  affinm^ire.  Indeed^  no 
great  struggle  was  made  upon  that  point  by  the  defendant's 
counsel. 

2.  The  second  question  is,  whether  the  charges  which  Second  point, 
were  stated  in  the  aggregate  only  were  sufficiently  specific 

to  entitle  the  plaintiff  to  recover  any  portion  of  them. 
Now,  it  appears  from  the  finding  of  the  arbitrator  that 
there  were  certain  charges,  amounting  in  number  to  seven, 
which  are  stated  generally.  Two  of  these,  the  second  and 
the  seventh,  are  clearly  insufficiently  stated ;  they  being, 
as  the  arbitrator  has  found,  charges  for  business  done  at 
law  or  in  equity,  and  therefore  witiiin  the  statute.  But, 
as  to  the  others,  I  think  the  same  objection  does  not  arise ; 
for,  they  are  not  charges  at  law  or  in  equity,  nor  expressly 
accruing  to  the  defendant  as  an  attorney.  We  are  asked 
to  infer  that  the  whole  of  these  demands  did  accrue  to  the 
plaintiff  as  an  attomqr,  from  the  fact  of  his  declaring  for 
work  and  labour  as  an  attorney.  But  the  declaration  also 
contains  a  count  for  money  paid :  and  we  are  not  bound  to 
draw  any  inference  unfavorable  to  the  plaintiff.  I  there- 
kie  diink  those  five  items  may  form  part  of  the  demand  in 
respect  of  which  the  plaintiff  is  entitled  to  recover. 

3.  The  third  question  is,  whether  the  charges  for  extra  Third  point. 
costs  are  sufficiently  stated.    It  appears  to  me  that  those 
charges  do  not  answer  the  requisitions  of  the  statute.    In 

the  first  place,  it  seems  to  me  that  such  a  mode  of  stating 
this  daim  would  be  wholly  imintelligible  to  the  Master 
who  might  be  called  upon  to  tax  the  bill.     The  bill  of  costs 
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1840.  gives  a  history  of  the  several  proceedings  in  the  cause, 
which  the  Master  is  able  to  trace  step  by  step.  But,  where 
nothing  is  presented  to  the  Master  save  the  excited  parts, 
it  would  be  utterly  impossible  for  him  to  form  any  judg- 
ment as  to  the  propriety  of  the  charges.  And,  undoubt- 
edly, the  course  that  has  been  pursued  here  is  not  the 
general  course :  for  we  find,  upon  inquiry,  that  it  is  usaai 
for  the  attorney  to  deliver  to  his  client  the  entire  bill,  giv- 
ing credit  for  the  taxed  costs  received.  That  is  evidently 
the  proper  course ;  and  there  is  none  other  by  which  a 
connected  accouivt  could  be  given,  or  the  statute  be  com- 
plied with.  I  therefore  think  that  the  extra  costs  ought 
not  to  be  allowed. 

Fourth  point.  4.  The  foiuiih  question  is,  whether  the  plaintiiF  had  a 
right  to  appropriate  in  liquidation  of  the  earlier  parts  of 
his  demand  a  sum  received  by  him  for  damages  on  accoimt 
of  his  client.  I  am  of  opinion  that  he  had  no  such  right. 
The  rule  is  clear,  that,  where  the  party  who  pays  money 
omits  to  appropriate  it,  the  receiver  may  exercise  the  right 
of  appropriation.  But  this  is  not  the  case  of  a  payment  at 
all.  The  money  was  received  by  the  plaintiff  without  the 
knowledge  of  the  defendant,  who  therefore  never  had  the 
power  of  exercising  the  option  which  the  law  allows  him: 
and  consequently  the  right  of  the  plaintiff,  which  would 
arise  only  upon  the  defendant's  failure  to  appropriate, 
never  accrued. 

Fifth  point  5.  The  fifth  question  is,  whether  any  portion  of  the  de- 

fendant's set-off  is  barred  by  the  statute  of  limitations— 
that  is,  in  effect,  whether  there  has  been  such  an  acknow- 
ledgment as  will  take  it  out  of  the  statute.  The  defend- 
ant's set-off  arose  partly  from  a  sum  of  17/.  received  by 
the  plaintiff  on  the  defendant's  account  in  1833,  and 
partly  from  a  tavern  bill  contracted  with  the  defendant 
between  the  years  1822  and  1836.  A  portion  of  this 
tavern  bill  would  therefore  be  excluded  unless  there  were 
an  acknowledgment  to  prevent  the  statute  from  operating 
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upon  it.     It  appears  that  the  plaintiff^  when  he  sent  in  his         1840, 
bill,  gave  credit  at  the  end  for  the  171.  received,  adding       wallbb 
"  By  Mr.  Lacy's  bill/'  with  a  blank  for  the  amount,  and 
writing  at  the  foot — "Agreeably  to  yonr  request,  above  I 
send  you  my  bill,  which  I  will  thank  you  to  peruse,  and,  if 
correct,  &vour  me  with  a  biQ  for  the  balance.'^    And  it 
appears  by  necessary  inference  that  this  document  must 
have  been  delivered  a  short  time  before  the  commence- 
ment of  the  action.     As  to  the  17/.,  therefore,  it  is  a 
direct  admission  by  the  plaintiff  of  his  having  received 
so  much  on  account  of  the  defendant.    The  only  ques- 
tion therefore  is  as  to  the  defendant's  bill.     Now,  the 
authorities   are  extremely  strong  to  shew,  that,  in  the 
case  of  an  acknowledgment  to  take  a  case  out  of  the 
statute  of  limitations,  the  amount  may  be  supplied  by 
parol  eridence.     Here  the  plaintiff  is  referring  to  some- 
thing that  is  known  between  the  parties,  though  the  pre- 
dse  amount  is  unascertained.      In  Dickinaon  y.  Hatfield, 
1 M.  &  R.  141,  it  was  held  that  a  promise  in  writing  to  pay 
''the  balance''  due,  is  enough  under  the  statute  9  Oeo.  4, 
c  14,  to  take  a  case  out  of  the  statute  of  limitations, 
although  the  writing  does  not  express  the  amount  of 
the  balance.    That  case  occurred  shortly  after  the  pass- 
ing of  Lord  Tenterden's  act,  and  before  the  noble  lord 
himself;  who  is  reported  to  have  said:   '^The  act  does 
not  require  the  amount  of  the  debt  to  be  specified.   Before 
it  passed,  a  verbal  promise  to  pay  the  balance  would  have 
entitled  the  plaintiff  to  recover :  a  similar  promise  in  writ- 
ing will  have  the  same  effect  since.       So,  in  Lechmere  v. 
Fletcher,  Bayley,  B.,  delivering  the  judgment  of  the  court 
of  Exchequer,  says :  "  Suppose  a  debt  exists  of  consider- 
able  standing,   and  suppose  the  defendant  to  write — '  I 
do  not   know  the   amount,   as  we  have  had  no   settle- 
ment ;  nothing,  however,  has  been  paid;  but,  if  you  will 
ascertain  what  the  amount  is,  I  will  pay  you.' "     I  think 
there  is  nothing  in  the  statute  to  prevent  evidence  being 
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given  tx>  prove  aracli  amount ;  and  that,  if  there  he  such 
proof,  the  plaintiff  may  recover  the  whole  amount,  and 
IB  not  confined  to  nominal  damages/'  But  here  it  is 
aiaid  there  is  no  acknowledgment  of  a  balance  due,  but 
only  an  offer  to  deduct  a  smalls  from  a  larger  sum.  I 
think,  however,  we  must  take  the  words  acceding  to  the 
subject-matter,  and  that,  upon  the  authority  of  t^ose  cases, 
we  are  bound  to  hold  that  the  defendant's  set-off  is  not 
barred  by  the  statute  of  limitations. 


First  point  BosJiNQtJBT,  J. — 1 . 1  elso  am  of  opiuiou  that  the  statute, 

2  Geo.  2,  c.  23,  s.  23,  has  been  sufficiently  complied  with  in 
the  delivery  of  a  signed  bill  in  this  case,  as  to  a  portion 
of  the  plaintiff's  demand,  and  that  he  is  entitled  to  reco- 
ver to  that  extent. 

Second  point  2.  With  regard  to  the  two  items  for  business  at  law 
which  are  stated  in  the  aggregate,  it  appears  to  me  that 
as  to  them  there  has  been  no  compliance  with  the  sta- 
tute. But,  as  to  the  other  five,  which  the  arbitrator  finds 
not  to  have  been  taxable,  and  which  therefore  are  not 
within  the  statute,  it  appears  to  me  that  the  plaintiff  was 
tmder  no  obligation  to  state  them  othenrise  than  he  has 
done.  If  the  defendant  had  desired  fuller  information,  he 
might  have  had  particulars. 

Third  point  8.  A  Statement  of  a  demand  for  extra  costs,  such  as 

that  given  in  the  present  case,  appears  to  me  to  be  most 
unreasonable:  it  gives  the  client  no  opportimity  to  test 
the  propriety  of  the  charges,  which  could  only  be  done  by 
a  reference  to  the  parts  allowed.  Unless  the  whole  bill 
is  set  out,  the  client  can  form  no  judgment  as  to  its 
correctness. 

Fourth  point  4.  As  to  the  right  of  appropriation,  it  appears  to  me, 
that,  whatever  might  be  the  plaintiff^s  privilege  in  this 
respect  under  other  circumstances,  he  clearly  could  have  no 
power  to  appropriate  a  sum  in  his  hands  for  which  he  was 
debtor  to  the  defendant.     It  is  just  that  the  party  making 
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the  pajrment  should  have  the  first  opportimity  of  appro-         1840, 
priatmg  it :  but  the  doctrine  of  appropriation  clearly  can-       wIller 
not  apply  to  money  coming  from  a  third  party,  oi  which  ^' 

the  defendant  may  have  had  no  notice. 

6.  Upon  the  statement  in  the  award  and  upon  the  Fifth  point 
authrarities  that  have  been  cited,  it  appears  to  me  not  to 
be  neoeasary  that  the  precise  amount  of  the  debt  to  which 
the  acknowledgment  applies  should  be  specified,  provided 
the  acknowledgment  be  dear  and  the  amount  capable  of 
being  ascertained  by  evidence  aliunde.  Here  the  amount 
is  capable  of  being  ascertained  and  fixed  by  evidence,  and 
therefore  I  think  the  acknowledgment  was  sufficient  to 
take  the  case  out  of  the  statute  ai  limitations. 

CoLTMAN,  J. — 1.  I  am  also  of  opinion  that  the  plaintiff  First  point. 
is  entitled  to  recover  in  respect  of  that  portion  of  his 
demand  aa  to  which  the  statute  has  been  complied  with. 
2.  It  is  quite  clear  that  the  plaintiff  cannot  recover  the  Second  point. 
two  aggr^ate  sums  found  to  be  for  charges  at  law  or  in 
equity.     With  respect  to  the  other  five,  it  is  unnecessary 
to  say  how  the  matter  would  have  stood  if  they  had  been 
due  or  claimed  by  the  plaintiff  in  his  character  of  attor- 
ney :  but,  as  I  do  not  find  that  they  are  for  charges  accru- 
ing to  the  plaintiff  in  his  character  of  attorney,  for  which 
he  would  be  bound  to  deliver  a  signed  bill,  I  see  nothing 
to  prevent  his  recovering  them.    8.  As  to  the  extra  costs.  Third  point. 
I  agree  with  the  rest  of  the  court,  that  a  proper  bill  has 
not  been  delivered.    The  Masters  report  the  uniform  prac- 
tice to  be  to  deliver  a  bill  containing  the  whole  costs. 
Notwithstanding,  therefore,  the  arguments  urged  by  my 
Brother  Talfourd,  we  must  decide  in  accordance  with  the 
general  understanding  and  practice  in  the  c^ce.    4.  It  Fourth  poinu 
seems  to  me  that  it  is  only  by  a  confusion  of  terms  that 
any  qnestion  could  arise  as  to  the  right  of  appropriation. 
All  the  cases  in  which  this  pmnt  has  been  considered,  have 
been  cases  where  payments  of  money  have  been  made  by 
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1840.  the  debtor  to  the  creditor;  the  former  having  the  rigbt 
to  appropriate  in  the  first  instance ;  and^  if  he  neglects  to 
avail  himself  of  it^  the  right  devolving  to  the  creditor. 
But  here  there  was  no  payment  by  the  defendant  to  the 
Fifth  point  plaintiff.  5.  The  next  question  is  one  of  considerable  im- 
portance^ going  to  the  very  root  of  the  case.  I  think, 
(though  I  at  first  entertained  doubt)  there  is  a  sufficient 
acknowledgment  to  take  the  defendant's  set-off  out  of  the 
statute.  I  was  disposed  to  think  the  acknowledgment 
of  the  defendants  bill  too  vague  and  uncertain:  but  I 
find  it  firmly  established  that  it  is  not  necessary  that  the 
amount  of  the  debt  should  be  ascertained  at  tiie  time.  To 
take  a  case  out  of  the  statute  of  limitations  subsequently 
to  the  9  Oeo.  4/c.  14,  there  must  be  a  written  promise, 
or  such  an  acknowledgment  whence  the  law  will  imply  a 
promise.  Here,  there  is  a  distinct  acknowledgment  as  to 
17/.  j  and  there  is  also  an  imequi vocal  admission  that  a 
bill  is  due  to  the  defendant.  It  is  not  the  less  an  admis- 
sion of  a  debt  upon  which  a  promise  will  arise  in  contem- 
plation of  law,  because  the  amount  is  not  specified. 


Erskine,  J. — I  agree  with  the  rest  of  the  court  in  the 
manner  in  which  they  have  disposed  of  the  five  questions 
Second  point  submitted  to  US.  2.  The  second  of  those  questions  is, 
whether  the  charges  that  were  stated  in  the  aggregate 
.pnly  were  sufficiently  specific  to  entitle  the  plaintiff  to 
recover  any  portion  of  them.  As  regards  two  of  these,  the 
arbitrator  states  by  necessary  inference  that  they  are  for 
business  at  law  and  in  equity;  and,  inasmuch  as  the  items 
are  not  specified,  as  required  by  the  statute,  the  plaintiff 
clearly  is  not  entitled  to  recover  as  to  them.  The  other 
five  items  are  so  stated  as  not  necessarily  to  shew  that  they 
were  for  taxable  matters ;  and,  as  there  is  a  count  in  the 
declaration  under  which  they  might  be  recovered,  the 
question  that  has  been  argued  does  not  arise.  It  is  enough 
to  say  that  they  do  not  appear  to  be  charges  for  business 


EASTER   TERM^   3  VICTORIJE.  205 

done  as  an  attorney.  3.  As  to  the  extra  costs^  I  agree  1840. 
that  neither  for  the  purpose  of  taxation  nor  for  the  pur- 
pose of  enabling  the  client  to  satisfy  himself  of  the  pro- 
priety of  the  charges  is  the  bill  delivered  sufficient.  The 
practice  that  has  been  certified  to  us  by  the  Master  is 
obyiously  the  correct  practice  (58).  4.  As  to  the  right  of  Fourth  point. 
appropriation.  I  am  of  opinion  that  there  can  be  no  right 
in  a  party  receiving  money  on  account  of  his  debtor  from 
a  third  party  to  appropriate  it  without  some  direction. 
Where  a  debtor  makes  a  payment  to  his  creditor  generally 
on  account,  there,  inasmuch  as  he  fiftils  in  the  exerdse  of 
his  right  to  appropriate,  the  right  is  conferred  upon  the 
receiver.  But  here  no  such  inference  can  arise,  seeing 
that  the  defendant  never  had  an  opportunity  to  make  an 
appropriation;  for,  it  would  be  giving  the  first  option  to 
the  recipient.  5.  I  am  also  of  opinion,  that,  upon  the  Fifth  point 
issue  on  the  statute  of  limitations,  the  verdict  must  be  for 
the  defendant.  After  the  case  of  WUUams  v.  Griffiths,  2  C. 
M.  &  R.  25,  recognised  by  this  court  in  MUls  v.  Fowkes, 
7  Scott,  444,  5  New  Cases,  455,  it  is  impossible  to  hold 
that  cross-accounts  are  out  of  the  statute.  The  9  Greo.  4, 
c.  14,  intended  to  do  away  with  any  inference  arising  from 
a  mere  statement  of  accounts,  and  to  require  a  promise  to 
pay.  But  the  memorandum  in  this  case  I  think  is  suffi- 
cient to  take  the  amount  of  Lack's  bill  out  of  the  statute. 
The  arbitrator  having  found  that  it  was  the  intentioir 
of  the  plaintiff  that  the  amount  of  Lacy's  bill  should  be 
deducted,  and  that  it  would  cover  the  whole  of  the  plain- 


(58)  The  practice  seems  to  be  as  anything  beyond  the  taxed  costs, 

follows : — ^Where  the  whole  amount  the  entire  bill  as  taxed  must  be  set 

b   charged   in    one  item  as  the  out. 

amount  of  taxed  costs  as  between         Where  a  bill  is  taxed  as  between 

party  and  party,  and  discharged  by  party  and  party,  the  original  bill  is 

credit  given  on  the  other  side,  that  filed  in  the  Masters'  office;  but, 

B  sufficient    But,  where  the  attoi>  where  taxed  as  between  attorney 

ney  seeks  to  obtain  from  his  client  and  client,  it  is  not  filed. 
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tiff's  demand,  the  verdiet  upon  the  fifth  plea  must  be  en- 
tered for  the  defendant. 

The  rale  was  ultimately  drawn  up  as  follows : — 

That  the  verdict  be  entered  for  the  plaintiff  on 
the  first  plea  and  issue^  damages  166j. 2$.6d.', 
for  l^e  plaintiff  on  the  second  plea  and  issue  j 
for  the  defendant  on  the  third  plea  and  isiue 
as  to  50/.,  and  for  the  plaintiff  as  to  the 
residue:  on  the  fourth  plea  and  issue,  for 
the  defendant :  and  for  the  plaintiff  on  the 
fifth  plea  and  issue  thereon  as  to  118/.  49.; 
and  for  the  defendant  as  to  the  residue. 


Wednesday, 
AfayUih. 

The  Master  on 
taxation  al- 
lowed 40^  for 
expenses  and 
loss  of  time  to 
a  gentleman 
from  the  office  of 


Story,  Executor  of  Jaquss,  v.  Houlditch. 

1  HIS  was  an  action  of  assumpsit  brought  to  recover  a 
large  sum  of  money  alleged  to  be  due  from  the  defendant 
and  his  late  partners  to  Jaques,  the  testator,  upon  certain 
bills  of  exchange  and  promissory  notes;  and  also  the  amount 
the  Accountent  of  a  promissoTy  note  for  418/.,  made  by  the  defendant  and 
court  of  Chan-    ouc  James  Houlditch,  on  the  9th  August,  1822,  payable  on 

eery  in  Ireland, 
who  was  called 
to  produce  an 
order  of  the 
court  and  a 
power  of  attor- 
ney enabling 
the  defendant's 
attorney  to  ob- 
tain a  transfer 
of  certain  stock 


demand. 

The  first  count  of  the  declaration  contained  the  fcdlow- 
ing  averment — '^  that,  at  the  time  of  the  making  of  the 
promise  of  the  defendant  thereinafter  next  mentioned,  the 
several  sums  of  money  before  mentioned  were  respectively 
due  and  owing  and  unpaid  and  unsatisfied,  and  Jaques  was 
standing'in  ihe  then  justly  entitled  to  receive  the  same,  and  that  the  space 
TO^tonVoeM '  ®^  *^  years  had  elapsed  since  the  said  several  sums  of 
rai,  and  also  to    moucy  had  respectively  become  due  and  payable,  and 

prove  the  course  "^  ^  ^  j 

of  business  in      siucc  the  scvcral  causcs  of  action  in  respect  thereof  had 

General's  office  respectively  accTued  to  Jaques  in  his  lifetime;  and  there- 
upon the  sub- 
ject:—Held, 
that  the  allowance  was  properly  made. 
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upon  theretofore^  and  whilst  the  teid  teyend  gams  of  1840. 
money  remained  unpaid  and  unsatisfied^  and  in  &e  life- 
time of  Jaqnea,  to  wit^  on  the  Ist  Jannaiy^  1838,  the  right 
of  action  of  Jaqnes  in  respect  of  the  said  several  causes  of 
action  and  every  part  thereof  against  the  defendant  and 
Edward  Honlditch  and  James  Honlditch  (his  late  part- 
ners), or  any  or  either  of  them,  being  then,  by  reason  of 
such  lapse  of  time,  but  not  otherwise,  become  barred  by 
▼irtne  of  the  statute  in  such  case  made  and  provided,  the 
deffflidant,  in  consideration  of  ibe  premises  respectively, 
then  prmnised  Jaqnes,  in  his  lifetime,  to  settle  with  him, 
Jaqnes,  and  to  pay  him  the  said  several  sums  of  money, 
when  certain  money  then  claimed  to  be  due  from  the 
Marquis  of  Donegal  should  have  been  recovered  by  the 
defendant  and  Edward  Honlditch  and  James  Honlditch 
from  the  said  Marquis;  and  that  the  said  mon^  so  claimed 
to  be  due  from  the  said  Marquis  was  afterwards,  on  the 
1st  January,  1838>  recovered  against  the  said  Marquis  by 
the  defendant  and  Edward  Honlditch  and  James  Honl- 
ditch; of  all  which  the  defendant,  on  the  day  and  year 
aforesaid,  had  notice,  and  was  requested  by  the  plaintiff, 
as  execatcNT  as  aforesaid,  to  pay  him  the  said  several  sums 
of  money  bdbre  mentioned ;  that  the  defendant  disregarded 
lus  last-mentioned  promise,  and  had  not  paid  any  of  the 
before*4nentioned  sums  of  money,  or  any  part  thereof,  to 
Jaqnes  in  his  lifetime,  or  to  the  plaintiff  since  his  death ; 
and  the  said  several  sums  of  money  and  every  part  thereof 
were  still  wholly  due  and  owing  to  him  the  plaintiff  as 
executor  as  aforesaid.'' 

The  defendant  pleaded,  amongst  other  things,  that  the 
BKmey  claimed  to  be  due  from  the  Marquis  of  Donegal 
was  not  ncMT  had  been  at  any  time  recovered  from  the 
said  Marquis,  in  manner  and  form  as  was  slleged  in  the 
declaration. 

Previously  to  the  trial  the  defendant  was  called  upon 
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1840.         by  summons^  and  ordered  to  admit  the  following  doea- 
ments: — 

''  OfBce  copy  judgment  of  House  of  Lords  upon  appeal 
by  Messrs.  Houlditch  in  a  cause  Houlditch  and  Others  y. 
The  Marquis  of  Donegal,  dated  29th  July,  1834. 

"  Office  copy  judgment  in  the  court  of  Queen's  Bench 
in  a  cause  of  Jaques  v.  Houlditch  and  Others,  dated  Easter 
Term,  1815. 

"  Examined  office  copy  decree  of  the  Lord  Chancellor  of 
Ireland,  made  in  the  cause  Edward,  John,  and  James, 
Houlditch,  and  Francis  Stubbs,  plaintiffs,  and  The  Mar- 
quis of  Donegal,  defendant,  dated  the  30th  November, 
1885. 

"  Examined  copy  of  the  Master's  report,  made  in  the 
last-mentioned  cause  in  pursuance  of  the  last-mentioned 
decree,  dated  the  12th  May,  1838. 

*'  Examined  copy  of  notice  of  motion  to  transfer  funds, 
made  in  the  last-mentioned  cause,  dated  the  21st  May, 
1838. 

''  Examined  copy  order  to  pay  out  funds  made  in  the 
last-mentioned  cause,  dated  the  26th  May,  1838." 

At  the  trial  a  gentleman  named  King,  an  Irish  com- 
missioner, was  called  on  the  part  of  the  plaintiff  to  proTe 
that  he  attested  the  execution  by  Messrs.  Houlditch  of 
the  power  of  attorney  authorizing  the  Accoimtant-General 
of  the  court  of  Chancery  in  Lreland  to  transfer  to  Mr. 
Murphy  (the  attorney  for  Messrs.  Houlditch)  certain  stock 
standing  to  the  credit  of  the  cause  '^  Houlditch  y.  The  Mar- 
quis of  Donegal." 

Mr.  James  Davis,  the  head  clerk  in  the  office  of  the 
Lrish  Accountant-Greneral,  was  also  called.  He  produced 
the  order  of  the  26th  May,  1838,  made  in  the  cause  of 
"  Houlditch  V.  The  Marquis  of  Donegal,"  under  which  the 
stock  was  transferred  to  Murphy ;  and  also  the  power  of 
attorney  firom  Messrs.  Houlditch,  authorizing  the  Account- 
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a&t-Oeneral  to  transfer  the  atock  to  Murphy:  and  he 
prored,  that,  in  consequence  of  such  order  and  power  of 
attorney  the  Accountant-General  did  transfer  the  stock  to 
Murphy. 

One  of  the  grounds  of  defence  relied  on  was^  that, 
although  Messrs.  Houlditch  had  recovered  a  judgment 
against  the  Marquis  of  Donegal,  yet  the  fruits  of  that 
judgment  had  hitherto  proved  insufficient  to  pay  the  costs 
incurred  by  them  in  the  prosecution  of  their  suit. 

A  verdict  was  found  for  the  plaintiff  for  413/.,  being  the 
amount  of  the  last  mentioned  promissory  note,  and  interest 
thereon,  making  together  761/.  4«.  4rf. 

On  the  taxation  of  costs,  the  Master  allowed,  inter  alia, 
the  following  items : — 

£  «.   d, 

"  AttrndiDg  seijncfaing  for  and  bespeaking  office  copy  judg- 
ment of  the  Home  of  Lords  made  upon  the  appeal  in  Houl- 
ditch r.  Lord  Donegal,  to  be  given  in  evidence ;  defendant 
having  taken  issue  upon  that  fact,  and  the  issue  being  found 

far  the  plaintiff 0    6     8 

"  Attending  afterwards  for,  and  to  examine  same  to  prove 

OD  the  trial 068 

"  Paid  for  office  copy 3    3     0 

"  Making  copy  of  decree  of  Lord  Chancellor  of  Ireland, 

made  in  pursuance  of  the  judgment  of  the  House  of  Lords : 

it  was  admitted  and  given  in  evidence — four  brief  sheets  0  13    4 

"  Attending  examining  same  to  prove  on  the  trial  .  0    6    8 

**  Making  copy  of  Master's  Report  made  in  pursuance  of 

decree:  it   was  admitted  and  given  in  evidence— 24  brief 

sheets 800 

"  Attending  examining  same  to  prove  on  the  trial,  engaged 

an  the  morning 110 

"  Making  copy  of  notice  of  motion  to  transfer  funds,  admit- 
ted in  evidence    .020 

<'  The  like  of  order  to  pay  out  funds  in  pursuance  of  report, 

admitted  in  evidence 0    5    0 

"  Attending  examining  order  and  notice  .  .034 

"  Paid  iSees  mi  examination 4    0    0 

**  Attending  bespeaking  copies  of  two  accounts  in  the  Ac- 
countant-General's books  in  Ireland,  and  afterwards  for  and 
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1840.  £   «.   rf. 

to  examine  same,  and  witnessing  the  signing  thereof  by  him, 

to  prove  on  the  trial ^        .        .    0  13    4 

**  Pud  for  the  copies 18    0 

'*  Paid  Mr.  Davis,  the  Accountant-General  of  the  court  of 
Chancery  in  Ireland,  for  his  loss  of  time  and  expenses,  ten 
days  and  three  nights,  340  miles,  at  1«.  3i/.     .  .  40    0    0 

The  Master  also  allowed  8/.  8».  as  fees  paid  to  Mr.  King, 
a  solicitor^  who  was  not  called^  and  also  the  costs  of  sub- 
poenaing him. 

R.  V.  Richards,  on  a  former  day^  obtained  a  role  nisi 
to  reyiew  the  taxation.  The  motion  was  founded  upon  an 
an  affidavit  detailing  the  above  facts,  and  suggesting  that 
the  sum  of  41.,  charged  as  fees  paid  on  examination  of  the 
order  and  notice,  had  not  in  fact  been  paid;  that  the  at- 
tendance of  Mr.  Davis  was  unnecessary,  a  transcript  firom 
the  Accountant-Greneral's  books  (which  the  defendant  had 
never  been  called  upon  to  admit)  being  sufficient  for  the 
purpose;  and  that  the  execution  of  the  power  of  attorn^, 
which  Mr.  King  was  subpoenaed  to  prove,  was  immate- 
rial. 

Ta^ourd,  Serjeant,  now  shewed  cause. — ^The  attendance 
of  Mr.  Davis  was  necessary :  the  books  of  the  Accountant- 
General  not  being  public  books,  a  transcript  would  not  have 
been  evidence ;  and  it  was  not  enough  for  the  plaintiff  to 
shew  that  a  judgment  had  been  obtained  against  the  Mar- 
quis; he  was  bound  to  shew  that  it  had  produced  firuits. 

Richards,  in  support  of  his  rule. — ^Mr.  Davis  proved  no- 
thing more  than  the  accuracy  of  the  transcript  and  the 
power  of  attorney,  for  proving  the  execution  of  which  there 
is  a  further  allowance  of  3/.  8^.  The  execution  of  this  do- 
cument the  plaintiff  should  have  called  upon  the  defendant 
to  admit.     [Ta^aurd,  Serjeant. — ^This  document  was  not 
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in  the  plaintiff's  power  until  brought  over  by  the  Account-  1840. 
ant-General's  clerk.  And  there  is  no  obligation  to  call 
upon  a  party  to  admit  a  document  that  is  out  of  the  king- 
dom. [Bosanquet,  J. — ^I  cannot  agree  to  that :  the  opposite 
party  ought  to  have  an  opportuniiy  to  avoid  the  expense  of 
production  of  a  document  which  he  knows  to  be  in  ex- 
istence.] 

TiNDAL^  C.  J. — ^Unless  Mr.  Davis  was  called  for  a  purpose 
bqrond  the  mere  production  of  the  documents^  the^defend- 
ant  should  have  been  called  upon  to  admit  them.  But  it 
appears  to  me  that  the  production  only  of  the  documents 
in  question  would  not  in  this  case  suffice.  It  was  neces- 
sary to  go  further^  and  to  prove^  that,  in  consequence  of 
the  order  and  the  power  of  attorney,  the  transfer  of  stock 
was  made.  I  am  not  aware  that  any  admission  could  have 
dispensed  with  such  proof.  As  to  the  sum  allowed  for  Mr. 
Davis's  attendance,  tiberefore,  there  is  no  ground  for  dis- 
turbing the  taxation :  but  I  think  the  payment  to  Mr. 
King  and  the  charge  for  fees  paid  on  examination  of  the 
order  and  notice,  should  be  disallowed.  The  matter  need 
not,  however,  go  back  to  the  Master  for  that. 

BosANQxnsT,  J. — ^I  am  exceedingly  unwilling  in  any  de- 
gree to  relax  the  rule  enabling  parties  to  call  upon  their 
opponents  to  admit  documents:  its  operation  is  highly 
benefidal.  But  I  think  Mr.  Davis  was  brought  over  for 
the  purpose  of  proving  something  more  than  the  mere 
genuineness  of  the  documents ;  and  therefore  his  expenses 
were  properly  allowed. 

CoLTMAN,  J. — It  seems  to  me  that  all  the  documents 
miglit  have  been  sufficiently  before  the  court  upon  admis- 
sions :  and  therefore,  if  Mr.  Davis  had  come  over  for  no- 
thing more  than  the  mere  production  of  them,  I  should 
have  thought  the  40/.  ought  not  to  have  been  allowed. 

p2 
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1840.  But  some  explanation  was  necessary  as  to  the  course  of 
office :  and  therefore^  upon  the  whole^  I  cannot  say  the 
Master  has  exercised  an  unsound  discretion. 

Erskimb,  J. — ^I  am  of  the  same  opinion.  The  witness 
was  necessarily  brought  over,  not  for  the  mere  purpose  of 
producing  the  documents,  but  also  to  prove  in  what  man- 
ner the  &ct  of  the  transfer  was  substantiated  by  their  pro- 
duction. 

Rule  absolute  for  the  Master  to  reyiew  his 
taxation  by  reducing  the  amount  of  his 
allocatur  by  the  sum  of  6^  3^. 


Thursday,  DUGOAN  V,  WiLBRAHAM. 

May  7M.        >^ 
Issue  was  joiDed  vJOXJLBURN,  Serjeant,  on  a  former  day  in  this  term, 

aui8e)^D  Mi-  obtained  a  rule  nisi  for  judgment  as  in  case  of  a  nonsuit, 
tion*— Held ~"  ^P°^  *^  affidavit  stating,  that  issue  was  joined  *' on  the 6th 
that  a  motion  December,  as  of  Michaelmas  Term  last,''  and  that  the 
iDcaseofanon!  pluutiff  had  uot  proceeded  to  trial.  No  notice  of  trial 
•T^wn;     had  been  given. 

early. 

Channell,  Serjeant,  shewed  cause. — ^The  motion  is  pre- 
mature. Issue  having  been  joined  in  Michaelmas  Vaca- 
tion, and  there  having  been  no  notice  of  trial,  the  defend- 
ant was  not  entitled  to  move  for  judgment  as  in  case  of  a 
nonsuit  until  Trinity  Term.  Fm  v.  M^CuUoch,  5  Dowl.  526, 
is  precisely  in  point :  there,  issue  was  joined  in  Trinity 
Vacation,  and  no  notice  of  trial  was  given ;  and  Patteson, 
J.,  held  it  to  be  too  early  to  move  for  judgment  in  Hilaiy 
Term  following;  and  this  was  the  result  of  a  conference 
with  the  other  judges.  Goughv.  fVhUe,  2M.  &;Welsby, 
363,  and  Piersan  v.  Chessun,  6  Dowl.  507,  are  to  the  same 
point. 

GouUnnm,  Serjeant,  attempted  to  distinguish  the  case 


BA8TBR   TERM^  3  YICTOBIiB.  213 

from  those  died,  from  the  circumstance  of  the  issue  here  184a 
hariiig  been  joined  ''  as  of  Michaelmas  Term." 

Per  Curiam. — ^The  motion  clearly  is  made  too  soon. 

The  role  must  be  discharged^  the  costs  to  be  costs  in  the 

cause. 

Rule  discharged  (59). 

(59)  Dob  iL  Balls  v.  Makqeave.  Saturday, 

A  June  etk. 

NDREWSy  Serjeant,  obtained  a  rule  nid  for  judgment  as  in  case  of  Imuc  was  joined 

a  nonsuit,  upon  an  affidavit  stating,  that  the  action  was  brought  on  the  ('°  ^  t^^f. . 

eausc)  in  Hilary 

the  21st  May,  1839 ;  that  tiie  defendant  duly  appeared  and  pleaded  to  vacation :~ 

the  action  in  Trinity  Term  last,  and,  no  fiuther  proceedings  having  been  ^^^^  ^^^  ^ 

taken  in  the  cause,  the  lessors  of  the  plaintiff  were  compelled  hy  rule  of  qj^q^  ^  Jq 

court  tojdm  ietue  m  Hilary  Term  last;  but  that  they  had  not  since  pro-  caae  of  a  non* 

ceeded  to  trial,  or  taken  any  further  step  in  the  cause.  ?enn"was' too^ 


Greenwood  opposed  the  rule  upon  an  affidavit  that  issue  was  joined  on 
the  9th  March  last,  and  not  before ;  and  he  relied  on  Duggan  v.  WUbra- 
ham,  sopFB,  to  shew  that  the  motion  was  premature. 

Amdrewe^  Serjeant,  admitted  that  issue  was  in  fiict  joined  on  the  9th 
March,  and  attempted  to  explain  the  passage  in  italic  in  his  affidavit  by 
stating  that  the  rule  under  which  issue  was  joined  was  of  Hilaiy  Term  ; 
and  be  sought  to  distinguish  this  from  the  case  dted  by  the  circum 
stance  of  this  being  an  ejectment  for  a  forfeiture. 

TiwDAL,  C.  J. — ^It  is  dear  that  issue  was  joined  after  Hilary  Term,  and 
therefore  the  motion  is  too  soon. 

Eaauifs,  J. — This  is  precisdy  the  case  of  Duggan  v.  WUbraham.  If 
the  facta  had  been  properly  stated,  the  rule  would  not  have  been  granted. 

Mauls,  J. — ^The  defendant's  affidavit  improperly  surmises  that  issue 
waa  joined  in  Hilary  Term. 

Rule  discharged,  with  coats  (60). 

(60)  A  plaintiff  ia  only  bound  to  is  guilty  of  no  default  of  which  ad- 
take  one  step  in  a  term — HaU  v.  Bur  vantage  can  be  taken  until  the  third 
chasnan,  2T.  R.  734;  Tidd's Prac-  term  :— 
tice,  9th  edit,  764  :  consequentiy, 

the  cause  being  at  issue,  he  has  In  Town  Cau»ei.'\ — ^Thus,  if  issue 

one  term  to  enter  the  issue,  and  be  joined  in  Hilary  Term,  or  the 

another  to  give  notice  of  trial,  and  vacation  preceding,  and  no  notice 
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of  trial  11  given,  the  defendant  caz^ 
not  move  for  judgment  as  in  case 
of  a  nonsuit  un^  Trinity  Term — 
Gates  y.  Terry,  IDowL  370;  Ano- 
nymous, 2  DowL  122 ;  Wingrove 
v«  Hodson,  2  Dowl.  379;  Fox  v. 
M'Culloch,  5  Dowl.  526 ;  WyaU  v. 
Howell,  5  Dowl.  585;  Heale  v. 
Curtis,  2  M.  &  Welsby,  76, 5  Dowl. 
294;  Gough  v.  White,  2  M.  & 
Welsby,  363;  Pierson  v.Chessun, 
6  DowL  507;  Thomas  v.  Jones,  7 
Dowl.  712 ;  Smith  ▼.  Pole,  5  M.  & 
Welsby,  491. 

In  Country  Catt#M.]— The  rule 
in  ooontiy  causes  is  as  follows  : — 
Where  issue  is  joined  in  an  iuuable 
term  (no  notice  of  trial  being  given) 
ihe  plaintiff  is  not  in  de&ult,  and 
consequently  judgment  as  in  case 
of  a  nonsuit  cannot  be  moved  for, 
until  two  assizes  have  passed  over ; 
but,  if  issue  be  joined  in  a  nonr 
iuuable  tenn»  inasmnch  as  the 
plaintiff  should  have  entered  the 
issue  in  that  term,  and  given  no- 
tice of  trial  in  the  next,  judgment 
may  be  moved  for  in  the  term  suc- 
ceeding the  fint  assize — Simonds 
V.  Folkenham,  1  DowL  292;  But- 
terworth  v.  Crabtree,  3  DowL  184 ; 
Harle  v.  Wilson,  3  DowL  658; 
Smith  V.  Rigby,  3  DowL  705; 
Douglas  v.  Winn,  4  DowL  559; 
Evans  ▼.  Banuurd,  3  M.  &  Welsby, 
276,  6  DowL  367;  Apperley  v. 
Mone,  6  DowL  505;  Harrison  v. 
Waiiams,  6  DowL  772 ;  Heath  v. 
Boxall,  7  DowL  19;  Williams  v. 
Davis,  7  Scott,  178,  7  DowL  246. 

A  different  notion  seems  for- 
merly to  have  prevailed — see  Wil- 


liams V.  Edwards,  8  DowL  183 ; 
Robinson  v.  Taylor,  5  DowL  518 ; 
Smith  V.  Miller,  3  M.  &  Welsby, 
60, 6  DowL  154 ;  Lister  v.  Ventom, 
7  DowL  691.  But  these  cases 
(with  the  exception  of  the  last)  are 
expressly  overruled  in  Evans  v. 
Barnard  and  WiUiama  v.  Davis. 
Lister  v.  Ventom  evidently  pro- 
ceeded upon  the  emmeoos  impres- 
sion that  issue  joined  in  Michad- 
mas  Vacation  is  the  same  as  if 
joined  in  Michaelmas  Tenn. 

jifter  iVb^iee.]— Where  the  plain- 
tiff omits  to  go  to  trial  purtuani  to 
notice,  judgment  as  in  case  of  a 
nonsuit  may  of  course  be  moved 
for  in  the  following  term — Howell 
V.  Powlett,  1  DowL  263;  Isaac  v. 
Goodman,  2  DowL  34;  Preedy  t. 
Macfarlane,  2  DowL  216  ;  Marshal 
V.  Forster,  2  DowL  228;  Lenny  v. 
Poulter,  3  DowL  650;  Coibyn  v. 
Heyworth,  5  Scott,  335,  6  Dowl 
181 ;  Phillips  v.  Yeaidley,  6Scolt, 
602 ;  Clarke  v.  Goldsmid,  6  Scott, 
894;  5  New  C«>e8,  120,  7 Dowl 
151;  Smith  v.  Pole,  7  DowL  792; 
May  (or  Ney)  v.  Husband,  5M.& 
Welsby,  493,  7  DowL  867. 

Trial  before  the  Sherif^y^Tiia 
rules  upon  this  subject  are  applica- 
ble to  cases  to  be  tried  before  the 
sheriff— Banks  v.  Wright,  3  Dowl 
14 ;  Maddeley  v.  Batty,  3  Dowl 
205 ;  Harle  v.  Wilson,  3  Dowl 
658 ;  Wright  v.  Skinner,  1  C.  M. 
&  R.  746;  Stacey  v.  Jeffrys,  5 
DowL  524 ;  Evans  v.  Barnard,  3 
M.  &  W.  276,  6  Dowl.  367 ;  Willis 
v.  Oakley,  6  DowL  766. 
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THK  nmOES   WHO  SAT  IN  BANC  DURING  THIS  TERM  WERS- 
TINDAL^  C.  J^  B08ANQUST,  J.,  ERSKINE,  J.,   AND  MAULE,  /. 


EEGULA  GENERALIS.  ^ — , — ' 

IReo.  Gen. 
T  is  resohred  by  the  judges^  that,  when  a  judge's  order  is  Costs  of  making 

made  a  role  of  court,  it  shall  be  a  part  of  the  rule  of  court,  a  ruiTof  cou^ 
that  the  costs  of  making  the  order  a  rule  of  court  shall  be 
paid  by  the  party  against  whom  the  order  is  made,  pro- 
vided an  affidavit  be  made  and  filed,  that  the  order  has 
been  served  on  the  party  or  his  attorney,  and  disobeyed. 
27th  May,  1840. 


MEMOBANDUM. 

At  tbe  dose  of  this  Term,  William  Glover,  Esq.,  of  the  seijetnts. 
Middle  Temple,  and  Stephen  Gaselee,  Esq.,  of  the  Inner 
Temple,  were  called  to  the  degree  of  the  Coif. 

The  former  gave  rings  with  the  following  motto — "  Be- 
gin&  et  lege  gaudet  serviens.^' 

The  latter — ^''Nec  temere  nee  timide/' 

vol..  I.  Q 
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Thurtday,  FaULKNER  V.  WhITTALL. 

May  28/A.      t 

The  court  dia-  ISSUE  was  joincd  in  this  cause  in  Michaelmas  Term  last, 
foHudgraent  as  *^^  noticc  of  trial  givcn  for  the  next  Warwick  Assizes, 
in  case  of  a  non-  The  plaintiff  failing  to  go  to  trial  pursuant  to  such  notice— 

•uit,  where  the  ^  o        o  x- 

excuse  sug- 

fhe  defendant"  Andrews,  Serjeant,  in  the  last  term,  obtained  a  rule  nisi 
had  absconded    f^^  judgment  as  in  case  of  a  nonsuit. 

and  was  in  a  "^      o 

state  of  utter 

the*defendant  Stephen,  Serjeant,  shewed  cause,  upon  an  affidavit  which 
declining  to       stated  that  soon  after  the  commencement  of  the  action  the 

take  a  stet  pro« 

cessus.  defendant  left  his  place  of  residence,  and,  notwithstanding 

diligent  inquiries,  the  deponent  was  unable  to  trace  him; 
and  that  he  had  been  informed  and  verily  believed  that  the 
defendant  was  in  debt  and  also  in  needy  circumstances, 
and  that,  if  the  plaintiff  were  to  proceed  to  trial  and  obtain 
a  verdict,  the  defendant  could  not  pay  the  amount  of  the 
verdict  and  costs,  and  would  therefore  in  all  probabihtj 
seek  the  benefit  of  the  insolvent  act.  The  learned  Serjeant 
submitted  that  the  plaintiff  ought  not  to  be  compelled  to 
go  on  against  a  man  whose  condition  was  so  utterly  hope- 
less.   He  offered  a  stet  processus. 

Andrews,  Serjeant,  in  support  of  his  rule. — ^The  affidavit 

in  answer  to  the  motion  affords  no  excuse  for  the  plaintiff's 

.  default.    Not  a  single  fact  of  any  importance  is  alleged 

therein  that  may  not  have  had  existence  at  the  time  the 

action  was  conmienced. 

Per  Curiam. — The  defendant  must  consent  to  a  stet 
processus,  or  the  rule  must  be  discharged,  the  costs  to  he 
costs  in  the  cause.  The  defendant  may,  if  so  advised,  take 
the  cause  down  by  proviso. 

Andrews,  Serjeant,  electing  to  take  the  latter  altern- 
ative, the  rule  was  accordingly  discharged. 
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1840. 

Ball  v.  Boss.  Ftiday^ 

SMay  29M. 
HEE^  Serjeant^  in  tlie  last  term^  obtained  a  rale  calling  where  an  ac- 

upon  the  plaintiff  and  one  William  Boards  to  shew  cause  Ippe^rVd*?"* 

why  the  latter  should  not  give  security  for  the  defendant's  ^*^*^  ^^^ 

nn  .  brought  by  a 

costs.    The  motion  was  founded  upon  the  affidavits  of  the  man  in  very 
defendant  and  of  two  clerks  to  the  defendant's  attomies^  ata™ccs*  at'th™" 
stating  a  variety  of  facts  tending  to  shew  that  Boards  was  It^Ksts  of* 
the  instigator  of  the  action^  the  proceedings  being  con-  *»•»  landlord, 

-  the  court  or* 

ducted  by  his  attomies,  and  the  plaintiff  being  his  tenant  dered  the  latter 
and  a  man  in  very  humble  circumstances;  and  detailing  for?h7defe"nd'/ 
conversations  alleged  to  have  been  had  with  the  latter,  anfscosu. 
wherein  he  admitted  that  he  had  no  interest  in  the  action, 
and  in  fact  signed  the  authority  for  bringing  it  at  the  re- 
quest of  Boards,  in  ignorance  of  the  effect  of  the  document 
he  so  signed,  and  that  he  would  not  have  signed  it  had  he 
known  its  object. 

The  Solicitor-General  shewed  cause,  upon  an  affidavit  of 
the  plaintiff,  totally  contradicting  the  statements  contained 
in  the  affidavits  on  the  other  side  as  to  the  alleged  conver- 
sations with  and  admissions  made  by  him,  and  averring, 
that,  in  directing  the  action  to  be  brought,  although  he 
acted  with  the  concurrence  of  Boards,  his  landlord,  he 
acted  freely  and  voluntarily  and  on  his  own  behalf,  and  to 
protect  his  own  interest  and  right  as  tenant  of  the  premises 
in  respect  of  the  trespass  upon  which  the  action  was  brought; 
and  also  upon  an  affidavit  by  Boards,  stating  (amongst  other 
matters)  that  he  had  only  countenanced  the  proceeding  on 
the  part  of  his  tenant,  from  the  belief  that  the  defendant 
wotdd,  if  the  plaintiff  submitted  to  the  trespass  already 
committed,  repeat  the  same  with  additional  violence  and 
aggression,  uid  would  hereafter  avail  himself  of  the  poverty 
and  forbearance  of  the  plaintiff  to  use  his  own  illegal  con* 
duct  as  evidence  of  legal  right,  and  that  he  (Boards)  sanc- 

Q  2 
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1840.  tioned  the  plaintiff's  proceedings  under  the  conviction  that 
the  same  was  necessary  to  protect  the  plaintiff  in  his  pos- 
session^ and  that  it  was  not  fit  that  the  plaintiff  should  be 
denied  justice  on  the  ground  of  his  poverty. — ^The  circum- 
stance of  the  plaintiff  being  assisted  by  his  landlord  is  no 
ground  for  making  him  find  security  for  costs ;  neither  will 
the  fact  of  the  landlord  being  responsible  to  his  own  attor- 
nies  for  the  plaintiff's  costs  warrant  the  court  in  compel- 
ling him  to  give  security.  It  is  not  suggested  that  any 
purpose  of  the  landlord's  can  be  answered,  that  any  ques- 
tion of  titie  is  to  be  tried  by  this  action.  And  the  court 
will  be  slow  to  encourage  evidence  extracted  as  this  has 
been. 

Shee,  Serjeant,  in  support  of  his  rule,  submitted  that  the 
aflBidavits  clearly  brought  the  case  within  the  rule  laid  down 
by  Tindal,  C.  J.,  in  Osborne  v.  PecheU,  7  Scott,  477,  B  New 
Cases,  456.  There  two  actions  had  been  brought  by  pau- 
pers against  overseers  to  try  the  right  to  certain  cottages 
which  had  been  used  as  a  poor-house;  and,  upon  a  sug- 
gestion that  one  Wood  was  the  substantial  plaintiff,  a  rule 
was  obtained  calling  upon  the  plaintiffs  and  Wood  to  shew 
cause  why  the  proceedings  should  not  be  stayed  until  the 
latter  gave  security  for  costs.  And  Tindal,  C.  J.,  said: 
"  The  real  question  here  is,  whether  these  actions  are  vir- 
tually and  substantially  the  plaintiffs'  actions  or  Wood's. 
K  Wood  were  shewn  to  be  interested  in  the  result,  or  it 
appeared  that  the  actions  would  not  have  been  brought 
but  for  his  instigation  and  countenance,  then  it  would 
be  but  just  and  right  that  he  should  give  the  security  re- 
quired." 

Tindal,  C.  J. — I  think  the  rule  must  be  made  absolute; 
for  I  cannot  come  to  any  other  conclusion  firom  the  facts 
stated  in  the  affidavits,  than  that  the  action  is  really  and 
substantially  the  action  of  Boards,  the  landlord. 
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Mauls^  J. — ^The  action  is  earned  on  at  Boards's  expense,         1840. 
for  his  purposes,  and  by  his  desire.  '^T"^' 

V. 

The  rest  of  the  court  concurring —  '^®"** 

Rule  absolute. 


The  Southampton  Dock  Company  v.  Richards. 
The  Same  v.  Arnett. 
The  Same  v.  Smith.  Saturday, 

m  May  SOlh. 

1 HESE  were  actions  of  debt  brought  by  The  South-  By  the  84th 

amption  Dock  Company  to  recover  from  the  defendants  act  oHncorii^- 

the  amounts  due  from  them  respectively  for  the  first  call  SSSthampton 

of  2/.  10».  per  share  made  by  the  directors  pursuant  to  ^^ock  Com- 

the  power  contained  in  their  act  of  incorporation^  6  Will,  enacted, 

4,  c.  xxix^  upon  certain  shares  subscribed  for  by  the  de-  th^ngTthV^n 

an  action  against 
a  tharebolder  for  calif,  "  in  order  to  prove  that  the  defendant  was  a  proprietor  of  such  shares 
in  the  nndertaktng  as  alleged,  the  production  of  the  book  in  which  the  secretary  of  the  com- 
pany is  by  the  act  directed  to  enter  and  keep  a  list  of  the  names  and  additions  and  places  of 
abode  of  the  several  proprietors  of  shares  in  the  said  undertaking,  with  the  number  of  shares 
they  are  respectively  entitled  to  hold,  shall  be  primA  &cie  evidence  that  such  defendant  is  a  pro- 
prietor, and  of  the  number  or  amount  of  his  shares  therein :"  and  by  s.  89,  the  company  are 
Ttqmted  **  from  time  to  time  to  cause  the  names  and  additions  and  places  of  abode  of  the  several 
pcnons  who  shaU  be  from  time  to  time  respectively  entitled  to  shares  in  the  said  undertaking, 
with  the  number  of  shares  which  they  are  respectively  entitled  to  hold,  and  the  amount  of  the 
sobM^iptions  pud  thereon,  and  also  the  proper  number  by  which  every  such  share  shall  be  dis- 
tingQished,  to  be  fiurly  and  distinctly  entered  in  a  book  to  be  kept  by  the  secretary  of  the  said 
company: — Held,  that  this  latter  clause  was  directory  only,  and  that  a  fidlure  literally  to  comply 
with  the  directions  as  to  the  mode  of  making  the  entries— an  omission  to  insert  the  numbers  of 
the  shares  or  the  addresses  of  some  of  the  proprietors — did  not  render  the  book  inadmissible  in 
evidence : — Held,  also,  that  it  was  not  necessary  that  the  entries  should  be  made  by  the  hand 
of  the  secretary. 

The  SSrd  section  enacts  that  "  the  minutes  or  entries  thereinafter  provided  to  be  kept  of  the 
orden  and  proceedings  of  the  directors,  when  signed  as  thereinafter  ordered,  shall  be  deemed 
original  orders  and  proceedings,  and  shall  be  allowed  to  be  read  in  evidence  in  all  courts,  and 
before  all  judges,  justices,  and  others,  and  that  without  proof  of  such  meeting  having  been  duly 
convened,  or  of  the  persons  making  or  entering  such  orders  or  proceedings  being  proprietors  or 
directors  of  the  said  company,  as  the  case  may  be  :'*  and  the  75th  section  enacts  "  that  the  said 
directors  shall  keep  a  regular  minute  and  entry  of  the  orders  and  proceedings  at  every  meeting 
of  the  said  directors,  which  shall  be  signed  by  the  chairman  at  each  respective  meeting:" — Held, 
that  a  signature  by  the  chairman,  at  a  subsequent  meeting  at  which  the  minutes  of  the  former 
meeting  were  read  over  and  confirmed,  was  a  sufficient  compliance  with  the  act. 

Held  also,  that  it  was  competent  to  a  *' court  of  directors*'  to  make  calls,  and  that  a  general 
meeting  of  the  directors  need  not  be  convened  for  that  purpose. 

And  that  the  Company  were  entitled  to  recover  interest  upon  arrears  due  for  calls,  without 
adding  a  count  for  interesL 
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1840. 

Southampton 
Dock  Co. 

V. 

Richards. 


DecUndoa. 


fendants,  and  of  which  they  were  respectiyely  the  regis- 
tered proprietors^  together  with  interest  at  the  rate  of  51. 
per  cent,  per  annum  from  the  8th  September^  1837^  the 
day  appointed  for  the  payment  of  the  call. 

The  declaration  (the  form  of  which  is  prescribed  by  the 
84th  section  of  the  act  (61)^)  was  substantially  the  same  in 
each  action :  that  in  the  action  against  Richards  was  as 
follows : — 

That  the  defendant^  heretofore,  to  wit,  on  the  Ist  June, 
1839,  he  then  being  a  proprietor  of  divers,  to  wit,  forty 


(61)  Which  enacts,  "  that,  in 
any  action  to  be  brought  by  the 
•aid  company  against  any  proprie- 
tor of  any  share  in  the  said  under- 
taking to  recover  any  money  due 
and  payable  to  the  said  company 
for  or  by  reason  of  any  call  made 
by  virtue  of  this  act,  it  shall  be 
sufficient  for  the  said  company  to 
declare  and  allege  that  the  defend- 
ant, being  a  proprietor  of  so  many 
shares  in  the  said  undertaking,  is 
indebted  to  the  said  company  in 
such  sum  of  money  as  the  calls  in 
arrear  shall  amount  to,  for  so  many 
calls  of  such  sums  of  money  upon 
so  many  shares  belonging  to  the 
said  defendant,  whereby  an  action 
hath  accrued  to  the  said  company 
by  virtue  of  this  act,  without  set- 
ting forth  the  special  matters ;  and 
on  the  trial  of  such  action  it  shall 
only  be  necessary  to  prove  that 
the  defendant  at  the  time  of  mak- 
ing such  respective  calls  was  a 
proprietor  of  such  shares  in  the 
said  undertaking  as  such  action  ia 
brought  in  respect  of,  and  that 
such  calls  were  in  (ad  made,  and 
that  notice  thereof  was  given  as 
is  directed  by  this  act,  without 
proving  the  appointment  of  the 


directors  who  made  such  call,  or 
any  other  matter  whatsoever;  and 
the  said  company  shall  thereupon 
be  entitled  to  recover  what  shsll 
appear  due,  including  interest,  com- 
puted as  aforesaid  [5^  per  cent  per 
annum — s.  83],  in  respect  of  such 
calls,  unless  it  shall  appesr  that 
any  such  call  exceed  5L  f<Hr  every 
share  of  50/.,  or  was  made  withm 
the  space  of  three  calendar  months 
from  the  last  preceding  call,  or  that 
calls  amounting  to  more  than  20i 
in  the  whole  for  each  share  had 
been  made  in  some  one  year ;  snd, 
in  order  to  prove  that  such  defend- 
ant  was  a  proprietor  of  such  aharei 
in  the  said  undertaking  as  aOegedt 
the  production  of  the  book  in  which 
the  secretary  of  the  said  company 
is  by  this  act  directed  [see  s.  89, 
post,  p.  221,  n.]  to  enter  and  keep  a 
list  of  the  names  and  additions  and 
places  of  abode  of  the  several  pro- 
prietors of  shares  in  the  said  under- 
taking, with  the  number  of  share! 
they  are  respectively  entitled  to 
hold,  shall  be  primA  facie  eridence 
that  such  defendant  is  a  proprietor, 
and  of  the  number  or  amount  of 
his  shares  therein." 
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shares  in  the  undertaking  mentioned  in  a  certain  act  of        1840. 
parliament  made  and  passed  in  the  sixth  year  of  the  reign  Southampton 
of  oar  late  sovereign  lord  the  late  King  William  the  Fourth^      Dock  co. 
intituled  '^  An  Act  for  making  and  maintaining  a  dock  or     Ricuaroi. 
docks  at  Southampton/'  was  indebted  to  the  said  com- 
pany in  a  lai^  sum  of  money,  to  wit,  the  sum  of  100/., 
fiir  divers,  to  wit,  one  call  of  2/.  109.  upon  each  of  the 
said  shares  in  the  said  undertaking  belonging  to  the  said 
defendant;  whereby  an  action  hath  accrued  to  the  said 
company,  by  virtue  of  the  said  act  of  parliament,  to  de- 
mand and  have  of  and  from  the  said  defendant  the  said 
sum  of  100/.  above  demanded :  yet  the  defendant,  although 
often  requested  so  to  do,  hath  not  as  yet  paid  the  said  sum 
of  lOOIL  above  demanded,  or  any  part  thereof;  to  the 
damage  of  the  said  company  of  100/. 

Plea,  that  the  defendant  was  never  indebted^ 

The  action  in  which  Richards  was  the  defendant  was  Richards't  ac- 
tried  before  Erskine,  J.,  at  the  second  sitting  in  London 
in  Michaelmas  Term  last.  It  appeared  that  Bichards  was 
an  original  subscriber  to  the  parliamentary  contract,  and 
was  named  in  the  act  as  one  of  the  subscribers  thereby 
incorporated  for  the  purposes  mentioned  in  the  act.  In  Proof  that  the 
order  to  prove  that  he  was  proprietor  of  the  shares  men-  p^Hetor. 
tioned  in  the  declaration,  Mr.  George  Bolger,  the  derk  of 
the  company,  was  called.  He  produced  a  book  which  pur- 
ported to  be  the  book  required  by  the  89th  section  (62)  of 

(62)  Which  enscts,  "that  the  and  thd  amount  of  the  sabscriptiona 
nid  company  shall  and  they  are  paid  thereon,  and  also  the  proper 
hoeby  required  from  time  to  time  to  number  by  which  every  such  share 
came  the  names  of  the  seyeral  cor-  shall  be  distinguished,  to  be  fairly 
pftratwiw^  and  the  names  and  ad-  and  distinctly  entered  in  a  book  to 
ditioos  and  places  of  abode  of  the  be  kept  by  the  secretary  of  the 
sereial  perM>na  who  shall  be  from  said  company ;  and  that  every  pro- 
time  to  time  respectively  entitled  prietor  of  the  said  undertaking,  or, 
to  shares  in  the  said  undertaking,  in  the  case  of  a  corporation,  their 
with  the  number  of  shares  which  derk  or  agent  duly  appointed,  may 
theyazereapectiTely.entitledtohold,  at  all  convenient  times  have  re- 
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1840.        the  act  to  be  kept  by  the  secretary  (see  the  form  opposite), 
„        ^  in  which  the  name  of  the  defendant,  his  addition  and  resi- 

SOUTHAMPTON  ' 

Dock  Co.  dencc,  with  the  number  of  shares  held  by  him^  and  the 
Richards,  proper  numbers  by  which  they  were  respectively  distb- 
guished^  and  the  amount  paid  upon  each  share^  were  re- 
gularly entered  as  required  by  the  act.  The  witness  stated 
that  the  practice  of  the  company  prior  to  obtaining  the 
act  of  incorporation  had  been  as  follows : — ^Upon  the  pro- 
prietor paying  to  the  bankers  of  the  company  the  deposit 
upon  the  shares  allotted  to  him,  a  receipt  was  given  to  him 
by  the  bankers,  which  was  afterwards  exchanged  at  the 
Dock-0£Sce  for  a  scrip-certificate  of  the  number  of  shares 
paid  upon,  the  shares  being  numbered  in  the  order  in 
which  the  scrip-certificates  were  delivered  out.  After  the 
act  passed,  the  proprietors  were  required  to  bring  in  their 
scrip-certificates  to  be  registered,  upon  which  new  num- 
bers were  assigned  to  them,  in  arithmetical  progression, 
in  the  order  in  which  the  scrip-certificates  came  in;  and  a 
certificate  of  registry  was  issued  in  exchange  for  the  scrip- 
certificate.  In  those  instances  in  which  no  registered 
numbers  appeared  prefixed  to  the  shares,  the  scrip-certi- 
ficates had  not  been  brought  in  as  required;  but  it  ap- 
peared firom  the  book  that  the  scrip  numbers  were  entered 
in  another  column  headed  "  First  number,^'  which  were  in 
fact  the  numbers  by  which  those  shares  were  at  that  time 
distinguished. 
Objection  to  Ou  the  part  of  the  defendant  it  was  objected  that  this 

jMB  register       \^^^\^  ^^s  uot  admissible  as  evidence,  inasmuch  as,  upon 
inspection,  it  appeared  that  to  the  shares  of  certain  pro- 

coune  to  and  peruse  the  same  gra-  any  such  proprietor  or  agent  is 

tis,  and  may  demand  and  have  aforesaid  to  peruse  such  boob  at 

copies  thereof  or  of  any  part  there-  all  convenient  times,  or  refiue  to 

of,  paying  to  the  said  company  at  make  such  copy  within  a  reason- 

and  after  the  rate  of  6d»  for  every  ahle  period  at  the  rate  aforeflaid.be 

one  hundred  words  so  to  be  copied ;  shall  for  eveiy  such  offence  forfeit 

and  if  any  such  secretary  of  the  and  pay  the  sum  of  5/.  for  the  be- 

said  company  shall  refuse  to  permit  nefit  of  the  said  undertaking." 
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SHARES. 


1i 


1281 

128S 

ISU 

ISH 

1285 

1286 

1287 

1288 

1289 

1»0 

1291 

1»2 

1283 

1294 

1295 

129C 

1297 

1298 

1299 

IJOO 

1101 

ll«2 

1208 

1384 

1885 

1808 

1807 

1808 

1800 

1810 

1811 

1812 

I8IS 

1814 

1818 

1818 

1817 

1818 

1819 

1820 


Richards,  Thos.  SniAlIwood. 


PROPRIETORS. 


Merchant 


117,Bishopfgato^t 


CALLS  PAID. 


il 
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Richards. 


Overruled. 


1840.  prietors  (other  than  the  defendant)  entered  therein,  no 
Southampton  Jf^gistered  numbers  were  assigned;  that  as  to  some  the 
Dock  Co.  addresses  were  wanting;  and  that  the  book  was  not  in 
fact  kept  by  the  secretary,  as  required  by  the  act :  and  it 
was  contended  that  this  being  a  mode  of  proof  substituted 
by  the  act  of  parliament  for  the  ordinary  legal  evidence, 
to  render  it  admissible,  all  the  requisites  of  the  act  must 
be  strictly  complied  with. 

The  learned  judge,  conceiving  the  clause  in  question  to 
be  merely  directory,  and  that  it  was  not  competent  to 
the  defendant,  as  to  whom  the  entries  in  the  book  were 
perfect,  to  take  advantage  of  any  omission  or  mistake  m 
any  other  part  of  the  book,  provided  the  book  was  substan- 
tially that  which  the  act  required  the  company  to  keep, 
overruled  the  objection. 

To  prove  the  making  of  the  call  of  21.  lOs.  for  which  the 
action  was  brought,  Mr.  Bolger,  the  clerk,  was  again 
called.  He  produced  a  book  called  the  minute-book;  in 
which  there  appeared  regular  minutes  and  entries  of  the 
orders  and  proceedings  at  the  several  meetings  of  the 
directors,  pursuant  to  the  75th  section  of  the  act;  and 
he  referred  to  the  minutes  of  the  proceedings  at  the  conrts 
held  on  the  18th  and  25th  of  July,  1837,  at  which  courts 
the  call  in  question  was  made.  The  entries  were  as  fol- 
low:— 

"  Southampton  Dock  Company. 
"  Court  of  Directors.    Tuesday,  18th  July,  1837. 
'^  Resolved,  that  a  call  of  21.  10«.  per  share  be  made, 
payable  on  such  day  in  the  course  of  the  following  month 
of  August  as  should  be  determined  upon  at  a  future  meet- 
ing of  the  court. 

''  (Signed)     B.  Heathfield,  Chairman." 


Proof  of  the 
making  of  the 
caU. 


Resolution  of 
July  18,  1837. 


Resolution  of 
July  25,  1887. 


"  Southampton  Dock  Company. 
"  Court  of  Directors.    Tuesday,  25th  July,  1837. 
"  Resolved,  that  the  resolution  of  the  court  held  on  the 
18th  instant  be  altered  from  a  day  in  the  month  of  August 
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to  the  8th  of  September  next,  and  that  a  call  of  21. 10s.  1840. 

per  ghare^  payable  on  the  8th  September  next,  be  made  Southampton 

accordingly.  Dock  Co» 

'' (Signed)     B.  Heathfield,  Chairman/'  Richards. 


The  iritness  stated  that  the  usual  course  was  for  the  Coune  of  biui- 
chairman  to  take  rough  notes  of  the  proceedings  at  the  ^^"' 
meetings,  which  were  handed  to  him  (the  witness)  by  the 
chairman  after  the  meeting  was  over,  and  by  him  entered 
fairly  in  the  minute-book  produced;  that  the  minutes  so 
entered  were  read  over  at  the  next  meeting,  approved  and 
signed  by  the  chairman;  that  this  was  the  course  adopted 
upon  the  occasions  in  question;  that  he  had  no  personal 
knowledge  of  what  occurred  at  the  meetings,  not  being 
present  all  the  time;  that  he  did  not  see  Mr.  Heathfield 
sign  the  resolutions,  but  knew  the  signature  to  be  in  his 
handwritiog ;  and  that  the  rough  notes  had  not  been  pre- 
served. 

For  the  defendant  it  was  submitted  that  this  book  also  Objection  to 
was  inadmissible,  upon  the  ground  that  the  signature  of  booiL^*"" 
the  chairman  was  not  attached  to  the  minutes  at  the  meet- 
ings to  which  they  respectively  related,  and  consequently 
that  the  75th  section  (68)  had  not  been  complied  with. 

This  objection  also  the  learned  judge  overruled;  and.  Overruled. 
due  proof  having  been  given  of  the  several  advertizements 


(63)  Which  enacts,  "that,  at  torsyoratsomeadjoiinimentthereof, 
the  first  meeting  of  the  directoni  the  directors  present  atsuchmeeting 
vhich  shall  be  held  next  after  the  of  directors  shall  choose  out  of  the 
passing  of  this  act,  or  at  some  ad-  directors  of  the  said  company  for 
joumment  tiiereof,  and  at  the  first  the  time  being  a  chairman  and  de- 
meeting  of  directors  which  shall  be  puty  chairman  of  the  said  direc- 
held  next  alter  the  first  appointment  tors:  provided  always,  that,  when 
of  the  said  directors  under  the  provi-  and  so  often  as  the  chairman  or  de- 
sion  herein  contained,  or  some  ad-  puty  chairman  of  the  directors  to 
joumment  thereof,  and,  in  suhse-  be  chosen  by  virtue  of  this  act  shall 
quent  yean,  the  first  meeting  of  di-  die  or  resign,  or  become  disqiiali- 
recton  alter  a  new  election  of  direc-  fied,  or  otherwise  cease  to  be  a  di- 
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1840.        <^d  notices  required  by  the  act,  his  lordship  directed  the 
„  '     '^     '     jury  to  return  a  verdict  for  the  amount  of  the  calls  due 

Southampton   •*     ^  ^ 

Dock  Co.      and  interest. 

Richards.         A  Ycrdict  was  accordingly  returned  for  the  plaintiffs- 
damages  111;.  109. 

Arnett't  tcUon.  The  action  in  which  Amett  was  the  defendant  was  tried 
before  Coltman,  J.,  at  the  second  sitting  in  last  Hilary 
Term.  Amett  was  the  proprietor  of  twenty  shares.  This 
case  in  its  circumstances  differed  from  that  in  which 
Richards  was  the  defendant  only  in  this^  that  Amett  was 
one  of  those  proprietors  to  whose  shares  no  registered 
numbers  had  been  prefixed  as  directed  by  s.  89.  This  ob- 
jection the  plaintiffs  had  attempted  to  obviate  before  the 
trial  by  applying  to  the  shares  of  Amett  and  the  othw 
proprietors  who  stood  in  the  same  predicament  registered 
numbers  in  addition  to  the  first  or  scrip  numbers  respec- 
tively assigned  to  them  before  the  passing  of  the  act,  and 

rector,  it  shall  be  lawful  for  the  purpose  at  such  meeting  in  case 
said  directors  in  like  manner  at  the  both  the  chairman  and  deputy 
meeting  to  be  held  next  after  such  chairman  are  absent,  shall  be  bind- 
vacancy  to  choose  some  other  of  ing;  and  that,  in  caae  of  an  equal- 
the  said  directors  to  be  their  chair-  ity  of  votes,  the  chairman  or  de- 
man  or  deputy  chairman ;  and  eve-  puty  chairman  or  other  director 
ry  such  chairman  and  deputy  chair-  presiding  at  each  respective  meet- 
man  so  to  be  chosen  as  last  afore-  ing  shall  have  a  casting  vote  be- 
said  to  fill  such  vacancy  shall  con-  sides  his  own  vote ;  and  that  the 
tinue  in  office  so  long  only  as  the  said  directors  shall  keep  a  regular 
person  in  whose  place  or  stead  he  minute  and  entry  of  the  orders  and 
may  be  so  elected  would  have  been  proceedings  at  every  meeting  of 
entitled  under  the  provisions  of  this  the  said  directors,  which  shall  be 
act  to  continue  in  office  if  such  va-  signed  by  the  chairman  at  each  re- 
cancy  had  not  happened;  and  it  is  spective  meeting;  and  that  the 
hereby  declared,  that,  in  all  courts  said  directors  shall,  if  required, 
of  directors,  the  votes  and  resolu-  from  time  to  time  produce  such 
tions  of  the  majority  of  the  direc-  minutes  to  the  half-yearly  general 
tors  present,  inclusive  of  the  chair-  meetings  and  to  the  special  gene- 
man  or  deputy  chairman  or  other  ral  meetings  of  the  said  company, 
director  presiding  at  such  meeting,  and  shall  in  all  things  obey  their 
and  who  shall  be  elected  for  that  orders  and  directions." 
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which  when  the  book  was  produced  at  the  trial  of  Bichardfi's        1840. 
action  were  alone  entered  therein.  Southampton 

In  addition  to  the  objections  urged  to  the  admissibility      ^^^  ^^' 
of  the  two  books  in  the  action  against  Richards,  it  was     Richakdb. 
contended  on  bebalf  of  Amett,  that,  upon  the  true  con-  f^f^^  ^^' 
struction  of  the  several  clauses  of  the  act,  the  authority  to  "Court  of  di- 

'       ^  "^         recton**  not 

make  calls  was  not  vested  in  the  "  court  of  directors,"  but  impowered  to 

mijce  ctlU. 

in  the  directors  at  large. 
Exception  was  also  taken  to  the  description  of  Amett's  Ameu'i  resi- 

dence. 

residence — "  Custom-House.'* 
It  was  further  objected,  that  the  89th  section  of  the  act  At  to  the  mode 

*  m  which  the 

had  not  been  complied  with,  inasmuch  as  the  register-  regiiter-book 
book  had  been  kept  by  Bolger,  the  clerk,  and  not  by  the  ^"  ^^^ 
secretary.  Upon  this  point  the  evidence  was,  that  Bolger 
acted  under  the  secretary;  that  he  received  his  instruc- 
tions sometimes  from  the  directors  and  sometimes  from 
the  secretary;  uid  that  he  had  the  care  and  custody  of  the 
book  under  the  secretary,  and  made  the  entries  therein 
according  to  his  directions. 

It  was  also  objected  that  the  company  were  not  entitled  A«  ^  interest. 
to  recover  interest  upon  the  calls,  the  declaration  contain- 
ing no  count  for  interest. 

Subject  to  these  several  points,  a  verdict  was  taken  for 
the  plaintiffs— damages,  55/.  19«.  6d.,  the  amount  of  the  call 
and  interest. 

The  action  against  Smith  was  in  all  respects  similar  in  Smith't  acUon. 
its  circumstances  to  that  against  Richards,  and  the  same 
points  were  reserved  as  in  Amett's  case;  and  a  verdict 
was  taken  for  the  plaintiffs  for  27/.  19«.  7d.,  the  amoimt  of 
the  call  due  upon  ten  shares,  and  interest. 

Taffburd,  Serjeant,  on  behalf  of  the  defendant  Richards, 
in  Michaelmas  Term  last,  moved  for  a  new  trial,  upon  the 
two  grounds  before  urged  by  him. — To  entitle  them  to 
maint4un  this  action,  the  plaintiffs  were  bound,  under  the 
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1840. 


Southampton 
Dock  Co. 

V. 

Richards. 


According  to  the  evidence  of  the  derk  who  produced  the 
book^  it  appeared  that  the  minates  in  question  had  not 
been  so  signed^  but  that  the  signature  of  the  chairman  had 
been  affixed  to  them  at  a  subsequent  meeting.  [Bosanquet, 
J. — That  is  the  course  that  is  invariably  adopted  at  all 
meetings  of  public  or  other  bodies.]  It  is  not  the  ooorse 
that  the  act  of  parliament  prescribes.  A  mle  nisi  was 
granted;  and  in  Hilary  Term — 


Bompas,  Serjeant^  obtained  like  roles  in  the  other  two 
actions,  upon  the  grounds  ui^ed  at  the  trial. 


The  SoHcUor-General  and  F.  Ketty  shewed  cause. — The 
whole  of  the  objections  that  have  been  urged  to  the  phdn- 
tififs'  right  to  maintain  the  actions  substantiaUy  resolve 
themselves  into  three — ^first,  that  the  register  was  impro- 
perly received  as  evidence  of  proprietorship — secondly,  that 
the  minute-book  was  inadmissible— thirdly,  that  interest 
was  not  recoverable. 
I.  As  to  the  ad-  I*  The  84th  section  of  the  act  prescribes  the  form  of 
the^reg^^^^^^  declaration  and  prescribes  the  course  of  the  evidence  to  be 
given  to  sustain  it : — "  In  any  action  to  be  brought  by  the 
said  company  against  any  proprietor  of  any  share  in  the 
said  undertaking  to  recover  any  money  due  and  payable  to 
the  said  company  for  or  by  reason  of  any  call  made  by  vir- 
tue of  this  act,  it  shall  be  sufficient  for  the  said  company 
to  declare  and  allege  that  the  defendant,  being  a  proprietor 
of  so  many  shares  in  the  said  undertaking,  is  indebted  to 
the  said  company  in  such  sum  of  money  as  the  calls  in  ar- 
rear  shall  amount  to,  for  so  many  calls  of  such  sums  of 
money  upon  so  many  shares  belonging  to  the  said  defend- 
ant, whereby  an  action  hath  accrued  to  the  said  company 
by  virtue  of  this  act,  without  setting  forth  the  special  mat- 
ters; and  on  the  trial  of  such  action  it  shall  only  be  neces- 
sary to  prove  that  the  defendant  at  the  time  of  making 
such  respective  calls  was  a  proprietor  of  such  shares  in  the 
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ssid  undertaking  as  sucli  action  is  brought  in  respect  of,         1840. 

and  that  such  caUs  were  in  fact  made,  and  that  notice  -^^I""''     '  . 

'  Southampton 

thereof  was  given  as  is  directed  by  this  act,  without  prov-      i>ock  Co. 
ing  the  appointment  of  the  directors  who  made  such  call,      Richards. 
or  any  other  matter  whatsoever ;  and  the  said  company 
shall  thereupon  be  entitied  to  recover  what  shall  appear 
due,  &c. ;  and,  in  order  to  prove  that  such  defendant  was  a 
proprietor  of  such  shares  in  the  said  undertaking  as  alleged, 
the  production  of  the  book  in  which  the  secretary  of  the  said 
company  is  by  this  act  directed  to  enter  and  keep  a  list  of  the 
names  and  adi&tions  and  places  of  abode  of  the  several  pro- 
prietors of  shares  in  the  said  undertaking,  with  the  number 
of  shares  they  are  respectively  entitled  to  hold,  shall  be 
prim&  fiicie  evidence  that  such  defendant  is  a  proprietor, 
and  of  the  number  or  amount  of  his  shares  therein/' 
There  is  no  clause  in  the  act  by  which,  the  secretary  is  re- 
quired to  make  the  entries :  the  clause  referred  to  in  s.  84, 
is  the  89th,  which  provides  "  that  the  said  company  shaU 
and  they  are  thereby  required  from  time  to  time  to  cause 
the  names  of  the  several  corporations,  and  the  names  and 
additions  and  places  of  abode  of  the  several  persons  who 
shall  be  from  time  to  time  respectively  entitled  to  shares 
in  die  said  undertaking,  with  the  number  of  shares  which 
they  are  respectively  entitled  to  hold,  and  the  amount  of 
the  sobacriptions  paid  thereon,  and  also  the  proper  number 
by  which  every  such  share  shall  be  distinguished,  to  be 
ikirly  and  distinctly  entered  in  a  book  to  be  kept  by  the 
secretary  of  the  said  company.''    The  book  that  is  to  be 
evidence  is  not  a  book  containing  apt  and  proper  entries, 
but  a  book  in  which  certain  entries  are  directed  to  be 
made :  and  this  is  the  book  devoted  to  the  reception  of  the 
entries  which  by  s.  89  the  company  are  directed  to  cause 
to  be  made;  and  when  produced  it  is  found  to  be  in  all 
respects  perfect  so  far  as  the  interests  of  the  defendants 
are  concerned.     From  its  nature  it  is  impossible  that  it 
could  be  wholly  free  from  imperfections.  The  89th  section  Section  89  di- 
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Richards. 


Entries  made. 


is  clearly  only  directory :  it  is  impossible  tliat  the  legisla- 
ture could  have  intended  that  the  existence  of  the  com- 
pany should  depend  upon  a  literal  compliance  with  the 
prescribed  forms.     In  The  King  v.  The  Justices  of  Leicester, 
9  D.  &  B.  772,  7  B.  &  C.  12,  it  was  held  that  negative  words 
are  necessary  to  make  a  statute  imperative,  and  that  words 
in  the  afSrmative  are  only  directory.    And  the  like  was 
held,  upon  the  construction  of  the  4  Geo.  4,  c.  76,  s.  14,  in 
The  King  v.  The  Inhabitants  of  Birmingham,  2  M.  &  B.  230, 
8  B.  &  C.  29.     So,  under  the  ship  register  acts  (26  Geo.  3, 
c.  60,  and  34  Geo.  3,  c.  68),  a  bill  of  sale  of  a  ship  at  sea 
hajB  been  held  to  be  valid,  notwithstanding  the  omission  of 
the  officer  at  the  out-port  to  which  the  ship  belonged,  to 
indorse  the  entry  of  the  transfer  on  the  oath  on  which  the 
original  certificate  of  registry  was  obtained,  and  to  make  a 
memorandum  thereof  in  the  book  of  registry,  and  to  give 
notice  of  the  same  to  the  commissioners  in  London,  as  re- 
quired by  s.  16  of  the  84  Geo.  3,  c.  68,  such  acts  to  be  done 
by  the  public  officer  being  only  directory — Heath  v.  Hub- 
bard, 4  East,  110,  4  Esp.  205.     So,  here,  the  making  the 
entries  required  by  the  89th  section  of  the  act  in  question, 
though  a  duty  cast  upon  the  company,  and  one  that  they 
might  by  proper  means  be  compelled  to  perform,  is  not 
imperative,  so  as  to  prevent  the  book  from  being  given 
in  evidence  if  the  directions  are  not  strictly  complied 
with  (68).      The  specific    objections  to  the  book   are — 
first,  that  it  was  not  the    original    register — secondly, 
that   the  entries  were  not  in  the  handwriting   of  the 
secretary — thirdly,  that  some  of  the  entries  were  imper- 
fect, the  numbers  in  some  instances,  and  the  addresses 
in  others,  being  wanting.    The  first  objection  is  imfonnded 
in  point  of  fact.    As  to  the  second,  it  is  enough  if  the  se- 


(68)  Neither  the  first  nor  the 
registered  number  is  by  s.  84,  re- 
quired to  be  entered  in  the  book 
in  order  to  make  it  evidence.  "  The 


proper  number  by  which  every  sudi 
share  shall  be  distinguished,"  is 
mere  matter  of  direction  to  the 
company — s.  89.. 
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cr^aiy  cau»e9  the  entries  to  be  made^  even  if  the  act        1840. 
(which  it  doea  not)  did  impose  the  duty  of  making  them  southamftok 
upon  him.    And  with  respect  to  the  third,  there  was  no      Doc*  Co. 
evidence  to  shew  that  the  parties  to  whom  the  alleged     Richards. 
omissions  applied  were  entitled  to  have  any  specific  nnm-  ^y  ^^^  p'^p^' 
bers  appropriated  to  them:   for  anything  that  appeared 
to  the  contrary,  they  might  have  been  dead,  or  their 
shares  might  have  been  forfeited. 

n.  It  is  contended  that  the  minute-book  was  not  ad-  ii.  Minute- 
nussible  for  the  purpose,  for  which  it  was  produced,  viz.  to  i^ie. 
prove  the  &ct  of  the  call  having  been  made — ^first,  because 
it  purported  to  have  been  made  at  a  '^  court  of  directors,^' 
instead,  as  it  is  urged  it  should  have  been,  by  the  directors 
at  large— Kcondly,  because  the  signature  of  the  chairman 
was  not  attached  to  the  minutes  at  the  meeting  to  which 
they  related. 

1.  There  is  clearly  no  foundation  for  the  first  of  these  i-  Caiimadeby 

, .       .  rwn  \  1  -11.  ««    '"  authoriied 

objections.  Throughout  the  act  ''the  directors''  and  body. 
^  court  of  directors'^  are  expressions  that  are  used  indif- 
ferently. Thus,  s.  74  provides  that  ''  the  directors"  shall 
meet  at  certain  intervals,  ''and  each  of  such  meetings 
shall  be  styled  'a  court  of  directors,'  but  no  meeting  of 
'directors'  shall  be  deemed  a  'court'  competent  to  enter 
and  determine  upon  business  unless  at  least  three  direc- 
tcn  shall  be  present  at  the  commencement  of  the  business 
and  when  a  decision  takes  place  upon  the  whole  or  any 
part  of  the  business ;"  s.  75  provides  for  the  election  at  the 
first  meetiog  of  "  the  directors,"  of  a  chairman  and  deputy 
diairman^  and  prescribes  the  mode  of  taking  the  votes  in 
all  "courts  of  directors,^'  and  of  keeping  minutes  and 
entries  of  the  orders  and  proceedings  at  every  meeting  of 
"the  said  directors,"  which  minutes  "the  directors"  are 
required  to  produce  at  the  general  meetings  of  the  com- 
pany; 8.  76  impowers  "the  directors"  to  make  calls; 
s.  77  enables  the  "  court  of  directors"  to  "purchase  lands 
and  materials,  and  all  other  matters  and  things  which  they 

R  2 


234  IN  THE  COMMON  PLEAS, 

1840.  shall  deem  necessary  or  expedient  for  the  nse  of  the  said 
Southampton  ^^^lertaking,  and  generally  to  enter  into  and  execntej  and 
Dock  Co.  also  to  release,  modify,  alter,  vary,  and  discharge  any  con- 
Richards,  tract,  agreement,  or  engagement,  whether  nnder  seal  or 
otherwise,  on  behalf  of  the  said  company,  respecting  the 
matters  aforesaid,  and  any  other  matters  whatsoever  in 
which  the  said  company  may  be  interested,  and  to  make 
and  execute  all  assignments  and  conveyances,  and  all  other 
acts  to  which  the  corporate  seal  is  required  to  be  affixed/' 
and  s.  78  impowers  "the  directors"  to  direct  and  employ 
the  works  and  workmen,  and  generally  to  transact  the 
business  of  the  company.  It  clearly  could  not  have  been 
intended  that  all  these  acts,  some  of  them  of  a  very  trivial 
description,  should  have  the  concurrence  of  the  whole  body 
of  the  directors,  particularly  as,  by  s.  68,  one  half  of  them 
are  required  to  be  resident  at  Southampton  until  the  com- 
pletion of  the  docks,  while  by  s.  74  all  the  meetings  are 
directed  to  be  held  at  the  office  of  the  company  in  London. 
2.  Chainniin's  ^'  ^^bc  act  does  not  require  that  the  signature  of  the 
pJHn«a?hed.  chairman  shall  actually  be  attached  to  the  minutes  at  the 
meeting.  The  63rd  section  enacts  that  "the  minutes  or 
entries  hereinafter  provided  to  be  kept  of  the  orders  and 
proceedings  of  the  directors,  when  signed  as  hereinafter 
ordered,  shall  be  deemed  original  orders  and  proceedings, 
and  shall  be  allowed  to  be  read  in  evidence  in  all  courts, 
and  before  all  judges,  justices,  and  others,  and  that  with- 
out proof  of  such  meeting  having  been  duly  convened,  or 
of  the  persons  making  or  entering  such  orders  or  proceed- 
ings being  proprietors  or  directors  of  the  said  company,  as 
the  case  may  be.''  And  the  75th  section  enacts  "  that  the 
said  directors  shall  keep  a  regular  minute  and  entry  of  the 
orders  and  proceedings  at  every  meeting  of  the  said  di- 
rectors, which  shall  be  signed  by  the  chairman  at  each  re- 
spective meeting."  It  cannot  be  supposed  that  the  parties 
who  framed  the  act  were  not  cognizant  of  the  ordinary 
usage  of  public  bodies.     Can  anything  more  be  meant 
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tiian  that  the  minates  shall  bear  the  attestation  of  the         1840. 
party  who  presided  as  chaimian  at  the  meeting  they  relate   soul^J[^[[J^o^ 
to?    [Mauk,  J. — ^K  you  amplify  and  give  the  same  sense      D*>cit  Co. 
to  the  word  ''  chairman''  in  this  as  in  the  former  part  of     Richards. 
the  same  clause^  it  will  read  thus — '^  signed  by  the  chair- 
man or  deputy  chairman  or  other  director  presiding  at 
each  respective  meeting :''  and  this  strikes  me  to  be  the 
true  construction.]      If  it  were  necessary^  there  is  ample 
ground  for  contending  that  the  minutes  were  in  point  of 
ftct  signed  ai  the  meeting :   they  were  read  over  by  the 
chairman  at  the  subsequent  meeting  (the  same  individual 
who  occupied  the  chair  at  the  former  meeting)^  and  thus 
made  part  and  parcel  of  the  proceedings  of  that  meetings 
and  then  and  there  signed  by  the  chairman. 

in.  With  respect  to  the  interest,  the  point  is  too  plain  in.  intereu 
for  aigument.  The  84th  section  prescribes  that  the  de- 
claration shall  be  in  a  certain  form,  and  that  thereupon  the 
company  shall  be  entitled  to  recover  interest.  Even  if  the 
act  had  been  wholly  silent  upon  the  subject,  the  plaintiffs 
would  have  been  entitled  to  recover  interest  in  the  shape  of 
damages  for  the  detention  of  the  debt. 

Baagms  and  Talfintrdy  Serjeants,  in  support  of  their 
roles. — ^I.  It  is  not  desirable  to  relax  the  salutary  restraints  i  As  to  the  rc- 
imposed  upon  the  exercise  of  powers  that  are  by  the  act  of  ^**^*' 
parliament  conceded  to  the  company  in  derogation  of  the 
common  law.    The  84th  section  provides  that  the  produc- 
tion of  the  book  kept  according  to  the  directions  of  s.  89, 
shall  be  primfi  facie  evidence  that  the  defendant  is  a  pro- 
prietor, and  of  the  number  or  amount  of  his  shares.     It  is 
in  truth  conclusive  evidence;  for,  if  the  secretary  chose  to 
enter  in  that  book  the  name  of  a  stranger,  how  coidd  that 
prim&  facie  evidence  be  rebutted  ?    Was  this  substantially 
the  book  which  by  the  act  the  secretary  was  required  to 
keep?     1.  In  the  first  place,  the  book  produced  was  not  i.  The  book 
the  original :  it  was  made  up  subsequently  to  the  date  of  fhe  o"Hginai? 
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1840. 


Southampton 
Dock  Co. 

V. 

Richards. 


2.  The  book  not 
kept  by  the 
teeretary. 


8.  Entries  de- 
fectively made. 


II.  As  to  the 
minute-book. 

I.  "  Court  of 
directors*'  not 
competent  to 
make  calls. 


2.  Minutes  not 
duly  signed. 


the  call,  and  since  the  trial  of  the  action  against  Bichards. 
[Erskine,  J. — ^That  objection  was  not  taken  at  the  trial 
If  it  had  been,  the  plaintiffs  might  have  shewn  hj  other 
evidence  that  the  defendant  was  a  subscriber  at  the  time 
the  call  was  made.    The  objection  goes  only  to  the  effect, 
and  not  to  the  admissibility  of  the  evidence.    2.  THit  89th 
section  provides  that  the  register  containing  the  names  and 
places  of  abode  of  the  shareholders  shall  be  kept  by  the 
secretary ;  not  that  the  secretary  shall  be  the  mere  custo- 
dier of  it,  but  that  the  entries  therein  shall  be  made  by  a 
responsible  person.    Whereyer  the  legislature  have  in- 
tended to  diBtinguish  between  an  act  done  by  a  party  him- 
self and  an  act  done  by  the  hand  of  another^  th^  have 
known  how  to  express  such  intention.    8.  Then,  the  book 
was  defective  as  to  the  mode  in  which  it  was  kept:  the 
names  of  several  parties  appeared  therein  without  their 
places  of  abode,  and  without  the  shares  being  identified  or 
distinguished  by  numbers.    In  the  case  of  the  defendant 
Amett^  "  Custom-House^'  is  inserted  as  his  place  of  resi- 
dence.    [Tindal,  C.  J. — ^There  being  no  evidence  that  he 
did  not  live  there,  why  are  we  to  assume  that  his  place  of 
residence  was  not  properly  described?] 

II.  The  minute-book  was  not  evidence.  1.  In  the  first 
place,  it  appeared  that  the  call  in  question  was  made  at  a 
court  of  directors,  whereas  the  76th  section  of  the  act  ex- 
pressly declares  that  ''  the  directors,^'  that  is,  a  general 
meeting  of  the  directors  at  large,  shall  have  power  to  make 
calls.  The  legislature  never  coxdd  have  intended  that  an 
act  so  important  to  the  interests  of  the  proprietors  should 
be  done  at  a  court  which  might  consist  only  of  three  mem- 
bers. 2.  The  mode  in  which  the  book  was  kept  was  nei- 
ther a  literal  nor  a  substantial  compliance  with  the  63rd 
and  76th  sections.  The  language  of  the  latter  clause  is 
clear  and  unequivocal — "  the  said  directors  shall  keep  a 
regular  minute  and  entry  of  the  orders  and  proceedings  at 
every  meeting  of  the  said  directors,  which  shall  be  signed  In/ 
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the chabmum  ai  each  respective  meeting"    The  court  can-         1840. 
not,  in  opposition  to  the  plain  words  of  the  act,  take  notice   southamptoh 
of  the  usual  course  of  proceeding  at  meetings  of  the  like      i>ock  Co. 
nature.  The  acts  of  the  meeting  are  required  to  be  authen-      Richarim. 
ticated  at  the  meeting.    The  reading  over  and  adopting 
the  minntes  of  a  former  meeting,  amounts  to  no  more  than 
an  assent  or  admission  that  the  minutes  read  correctly  re- 
present what  passed  at  that  meeting.     In  this  very  case  it 
appears  that  the  resolution  of  the  18th  July  was  in  this 
manner  read  over  and  confirmed  at  the  meeting  of  the  26th ; 
and  then  the  very  next  resolution  makes  a  material  alter- 
ation in  the  resolution  so  confirmed,  viz.  with  respect  to  the 
day  appointed  for  payment  of  the  call.    When  the  person 
prending  vacates  the  chair  he  is  no  longer  chairman  of  the 
meeting. 

m.  By  properly  declaring,  the  company  might  no  doubt  in.  As  to  in- 
have  put  themselves  in  a  situation  to  recover  interest,  as 
provided  by  ss.  83,  84.    But  here  the  declaration  does  not 
claim  interest. 

TiNDAL,  C.  J. — In  this  case  three  objections  have  been 
urged  to  the  right  of  the  plaintiffs  to  maintain  the  action — 
first,  that  a  certain  book  or  register  of  the  names  of  pro- 
prietors in  the  undertaking  was  improperly  admitted  in 
evidence — secondly,  that  the  evidence  offered  to  shew  that 
the  calls  for  which  the  action  is  brought  were  duly  made, 
was  inadmissible — thirdly,  that,  upon  the  present  frame  of 
the  declaration,  the  jury  were  not  warranted  in  allowing 
interest. 

I.  The  first  objection  appears  to  me  to  depend  upon  the  i.  As  to  the  ad- 
proper  construction  of  the  84th  and  89th  sections  of  the  thlTregister! 
act  of  parliament  by  which  the  Southampton  Dock  Com- 
pany are  incorporated.  The  84th  section  gives  the  form 
of  declaration  in  an  action  by  the  company  for  calls,  and, 
after  stating  what  shall  be  the  evidence  given  by  tlie  com- 
pany on  the  trial  of  the  cause,  proceeds  to  enact,  that,  "  in 
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1840.  order  to  prove  that  such  defendant  was  a  proprietor  of  such 
SoimiAMPTON  s^i^'®®  i^  t^6  **^^  undertaking  as  alleged,  the  production 
Dock  Co.  Qf  the  book  in  which  the  secretaiy  of  the  said  company  is 
Richards,  by  this  act  directed  to  enter  and  keep  a  list  of  the  names 
and  additions  and  places  of  abode  of  the  several  proprietors 
of  shares  in  the  said  undertakings  with  the  number  of  shares 
they  are  respectively  entitled  to  hold,  shall  be  prima  facie 
evidence  that  such  defendant  is  a  proprietor,  and  of  the 
number  or  amount  of  his  shares  therein.''  The  objection 
to  the  admissibility  of  the  register,  is,  that  the  company 
did  not  from  time  to  time  cause  to  be  made  therein  the 
entries  which  by  the  act  the  secretary  is  required  to  make; 
but  that  the  entries  were  made  at  one  time  and  for  the 
purpose  of  making  the  book  evidence;  and  that,  in  one 
particular  instance,  the  name  of  a  proprietor  appears  in 
the  book  without  having  prefixed  to  it  any  numbers  to 
denote  that  any  given  shares  had  been  assigned  or  allotted 
to  him.  We  must  therefore  turn  to  the  89th  section  to 
see  the  mode  in  which  the  register  is  required  to  be  kept. 
The  words  are — '^  the  said  company  shall  and  they  are 
hereby  required  from  time  to  time  to  cause  the  names  of 
the  several  corporations,  and  the  names  and  additions  and 
places  of  abode  of  the  several  persons  who  shall  be  firom 
time  to  time  respectively  entitled  to  shares  in  the  said  un- 
dertaking, with  the  number  of  shares  which  they  are  re- 
spectively entitled  to  hold,  and  the  amount  of  the  subscrip- 
tions paid  thereon,  and  also  the  proper  number  by  which 
every  isuch  share  shall  be  distinguished,  to  be  fairly  and 
distinctly  entered  in  a  book  to  be  kept  by  the  secretary  of 
the  said  company.''  The  question  is  whether  the  register 
produced  at  the  trial  of  this  cause  was  virtually  and  sub- 
stantially the  book  which  is  required  by  the  act  to  be 
kept,  and  answered  to  the  description  contained  in  the 
89th  section. 
The  89th  sec-  Undoubtedly  there  is  a  marked  distinction  between 
directory!  ^       thosc  parts  of  a  statute  that  are  essential  and  those  that 
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are  directory  only.    Words  that  are  clearly  directory  are  to        1840. 
receiye  a  very  different  interpretation  firom  those  that  are  es-  Southampton 
aential  or  conditional ;  as^  for  instance^  where  the  words  are      ^^^  ^o- 
negatiye,  providing  that  the  book  or  other  document  shall      Richardi. 
not  be  received  in  evidence  unless  certain  formalities  have 
been  previously  observed.    ^' There  is  a  known  distinc- 
tion,'' says  Lord  Mansfield,  in  Sex  v.  Loxddle,  1  Burr. 
447j  ^'between  circumstances  which  are  of  the  essence  of  a 
thing  required  to  be  done  by  an  act  of  parliament,  and 
clauses  merely  directory. ^^    Though  there  may  be  mistakes 
and  inaccuracies  in  the  entries  relating  to  other  persons 
than  the  defendant  (and  firom  the  very  nature  of  the  thing, 
it  cannot  be  perfect  at  every  moment),  still,  if  the  book 
has  been  honestly  and  bon&  fide  kept,  it  seems  to  me  that 
it  is  the  book  appropriated  to  the  purpose  and  directed  to 
be  kept  by  the  company.  Very  great  inconvenience  would 
result  to  the  company  if  this  book  were  to  be  rejected, 
unless  in  all  respects  perfect — if  the  omission  of  a  single 
name  or  number,  having  no  reference  to  the  cause  at 
issue,  were  to  be  held  fatal :  the  company  would  have  no 
opportunity  to  meet  or  to  explain  such  error.     On  the 
other  hand,  it  is  to  be  observed  that  the  book  is  only  made 
prima  facie  evidence  that  the  defendant  is  a  proprietor, 
and  of  the  number  or  amount  of  his  shares :  and  the  de- 
fendant might  at  any  time,  on  payment  of  a  small  fee, 
obtain  a  copy,  and,  if  there  were  any  mistake  in  the  en- 
tries calculated  to  affect  his  interest,  he  might  cause  it  to 
be  set  right  by  an  application  to  the  proper  quarter,  and 
thus  have  full  justice  done  to  him.     It  is  obvious,  there- 
fore, that  the  inconvenience  that  would  result  fix)m  re- 
jecting the  book  would  be  infinitely  greater  than  any  that 
could  ensue  firom  its  admission. 

II.  The  next  objection  is  that  there  was  no  evidence  ii.  As  to  the 
before  the  jury  that  the  call  was  properly  made :  and  this  '"*°"'*"    ® 
objection  resolves  itself  into  two  distinct  branches — first, 
that  the  call  was  not  made  by  the  general  body  of  direc- 
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1840.        tor8>  which  the  defendants  contend  the  act  of  parhament 
Southampton  ^9^™®®>  ^^^^  ^  *  '' coiirt  of  directors^' — secondlj^  that  if 


Dock  Co.      the  Call  were  properly  made^  the  proper  eridence  to  esta- 
RicHARDs.     blish  that  fact  was  not  brought  forward;  the  act  prescrib- 
ing a  particular  mode  of  keeping  the  minutes  of  meetmgs^ 
which  was  not  shewn  to  have  been  followed  in  this  case, 
and  the  signature  of  the  chairman  not  having  been  attadied 
to  the  minute  at  the  meeting.    Each  of  these  points  de* 
serves  a  separate  consideration. 
i.<<  Court  of  di-       1-  Whether  or  not  a  call  can  be  made  at  a  ''court  of 
tenuo  m*X^*^"  directors/'  will  very  much  depend  upon  the  construction 
calls.  of  the  76th  section  of  the  act  as  compared  with  section 

74.  The  76th  section  enacts  ''that  the  directors  shall 
have  full  power  firom  time  to  time  to  make  such  calls  of 
money  from  the  several  subscribers  to  and  proprietors  for 
the  time  being  of  the  said  undertakings  not  exceeding  in 
the  whole^  including  the  sum  abeady  paid  in  respect  of 
such  sharesj  the  sum  of  50/.  on  each  share^  as  they  shall 
from  time  to  time  find  necessary  for  the  purposes  of  the 
said  company^  so  that  no  such  call  shall  exceed  the  sum  of 
5/.  upon  each  share  in  the  said  undertakings  and  so  that 
the  total  amount  of  such  calls  in  every  one  year  shall  not 
exceed  20/.  upon  each  share^  and  there  shall  be  an  in- 
terval of  three  calendar  months  at  least  between  every  two 
successive  calls.''  The  74th  section  provides  ''that  the 
directors  for  the  time  being  of  the  said  company  shall  meet 
ogether  at  the  office  of  the  said  company  once  at  least  in 
every  calendar  mouthy  and  at  such  other  times  as  they 
shall  think  proper,  and  at  such  other  times  as  they  shall 
be  convened  as  hereinafter  mentioned,  and  each  of  snch 
meetings  shall  be  styled  'a  court  of  directors;'  but  no 
meeting  of  directors  shall  be  deemed  a  court  competent  to 
enter  and  determine  upon  business  unless  at  least  three 
directors  shall  be  present  at  the  commencement  of  the 
business,  and  when  a  decision  takes  place  upon  the  whole 
or  any  part  of  the  business.''    It  is  said  that  there  is  in  this 
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74Ui  section  a  marked  distinction  between  the  directors  indi-  1840. 
Tidnally  and  the  directors  assembled  as  a  ''court/'  When  Southampton 
three  or  more  are  met  together^  they  are  called  by  the  Dock  Co. 
act^  and  become  instanter,  a  "  conrt  of  directors/'  It  is  Richards. 
difficult  to  8e]>arate  their  individual  from  their  oollectiye 
character.  It  would  be  a  singular  construction  of  the  act, 
to  hold,  that  an  act  that  might  lawfully  be  done  by  three 
of  the  directors,  would  cease  to  be  within  their  province 
because  they  are  called  a  "  court  of  directors/'  The  74th 
section  goes  on  to  provide,  "  that,  if,  on  the  day  appointed 
for  such  meeting,  a  sufBdent  number  of  directors  to  con- 
stitute a  conrt  shall  not  attend,  then  and  in  every  such 
case  the  said  meeting  shall  be  adjourned  to  the  next  or 
some  subsequent  day  by  the  directors  then  present,  but, 
if  none  be  present,  then  by  the  secretary  of  the  said  com- 
pany, or  such  other  person  as  shall  attend  in  his  place ; 
and  that  any  director  shall  be  at  liberty  to  caU  an  extra- 
ordinary meeting  of  directors  upon  such  notice  and  in 
such  manner,  and  to  consist  of  at  least  such  number,  not 
being  less  than  three,  as  shall  £rom  time  to  time  be  pro- 
vided by  the  bye-laws  of  the  company  or  the  orders  of  the 
court  of  directors/'  It  has  been  suggested  in  the  course 
of  the  argument  that  the  presence  of  a  larger  number  of 
directors  is  required  for  the  performance  of  many  of  the 
acts  that  the  statute  authorizes  to  be  done  by  the  direc- 
tors, than  is  required  to  constitute  a  "  court  of  directors/' 
But  I  do  not  find  any  instance  where  a  greater  number 
than  three  is  required,  save  in  the  54th  section,  which 
relates  to  a  matter  foreign  to  the  present  inquiry,  viz.  the 
calHng  of  special  general  meetings  of  the  proprietors  of  the 
company.  I  therefore  do  not  see  any  real  distinction  be- 
tween the  two  expressions,  "  the  directors,"  and  "  a  court 
of  directors ;"  which  seem  in  the  72nd  and  many  other 
dauses  that  might  be  referred  to,  to  be  used  indifferently 
and  indiKriminately. 

2.  Then  it  is  contended  that  the  minute-book  produced  2.  Minutes  pro- 
perly signed. 
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1840.        at  the  trial  to  prove  the  due  making  of  the  call,  was  in- 
souTHAMPTON   a^nussiWe,  inasmuch  as  it  appeared  to  have  been  signed 


Dock  Co.  by  the  chairman  at  a  subsequent  meeting.  I  cannot  help 
Richards,  thinking,  that,  in  a  case  of  this  sort,  where  an  act  is  di- 
rected to  be  done  in  a  prescribed  form,  those  who  conduct 
the  affairs  of  the  company  would  best  consult  the  inter- 
ests of  the  proprietors  whom  they  represent,  by  a  literal 
compliance  with  the  directions,  instead  of  leaving  it  open 
to  question  whether  or  not  they  have  been  substantially 
complied  with.  It  appeared  upon  the  evidence  that  the 
minutes  were  roughly  written  at  the  meeting  upon  pieces 
of  paper,  and  were  afterwards  put  into  a  more  formal 
shape  by  the  secretary,  taranscribed  by  a  clerk  into  a  book 
called  the  minute-book,  and  read  and  signed  by  the  chair- 
man at  the  next  meeting.  The  question  is  whether  or  not 
that  is  a  substantial  compliance  with  the  act.  At  the  end 
of  the  75th  section  is  this  provision — ''that  the  said  di- 
rectors shall  keep  a  regular  minute  and  entry  of  the  orders 
and  proceedings  at  every  meeting  of  the  said  directors, 
which  shall  be  signed  by  the  chairman  at  each  respecti?e 
meeting.'^  It  is  contended,  on  the  part  of  the  defendant^ 
that,  by  this  clause,  it  is  made  a  condition  precedent  to 
the  competency  of  the  minute-book,  that  it  be  signed  by 
the  chairman  at  the  meeting  to  which  the  minute  relates. 
My  Brother  Maule,  in  the  course  of  the  argument,  pointed 
out  that  which  appears  to  me  to  be  the  true  interpretation 
of  the  words  "  the  chairman  at  each  respective  meeting," 
viz.,  that  it  is  only  another  expression  for.  ''chairman,  or 
deputy  chairman,  or  other  director  presiding  at  each  re- 
spective meeting,^'  words  that  are  used  in  an  earlier  part  of 
the  same  clause.  It  appears  to  me  that  there  is  nothing 
in  the  act  that  calls  imperatively  on  the  court  to  hold  that 
the  signature  of  the  chairman  must  be  attached  to  the 
minutes  at  the  very  time  of  the  meeting  and  not  afterwards. 
And  I  cannot  help  thinking  that  the  GSrd*  section  puts  the 
matter  beyond  all  doubt.     It  enacts,  "that  the  orders  and 
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proceedings  of  every  meeting  (as  well  general  as  special)  of        1840. 
the  said  company  shall  be  entered  in  some  book  or  books  to  goaTHAMProN 
be  provided  and  kept  for  that  purpose^  and  shall  be  signed      ^^^  ^^' 
by  the  chairman  of  such  meeting;  and  such  ordprs  and  pro-     Richards. 
ceedings,  when  to  entered  and  signed,  and  also  the  minutes 
or  entries  hereinafter  provided  [by  s.  75]  to  be  kept  of  the 
orders  and  proceedings  of  the  directors^  when  signed  as 
hereinafter  ordered^  shall  be  deemed  original  orders  and  pro- 
ceedings, and  shall  be  allowed  to  be  read  in  evidence  in  all 
courts,  and  before  all  judges,  justices^  and  others,  and  that 
without  proof  of  such  meeting  having  been  duly  convened, 
or  of  the  persons  making  or  entering  such  orders  or  pro- 
ceedings being  proprietors  or  directors  of  the  said  company, 
as  the  case  may  be.''    If  signed  at  the  meeting  at  which 
they  were  made,  they  would  be  original  orders  and  pro- 
ceedings, without  any  legislative  declaration  to  that  effect. 

With  respect  to  the  interest.  That  point  is  already  dis-  in.  interest 
posed  of  by  the  observations  thrown  out  by  the  court  in 
the  course  of  the  argument.  It  appears  to  me,  that,  when 
the  act  of  parliament  (s.  84)  gives  the  action  of  debt,  it 
gives  all  that  by  the  common  law  necessarily  results  to  the 
plaintiffii  in  that  form  of  action,  viz.  damages  for  the  de- 
tention of  the  debt.  The  plaintiffs  having  claimed  damages 
for  the  detention  of  the  debt,  and  the  act  giving  interest 
eo  nomine,  I  see  no  reason  why  interest  should  not  be 
recovered. 

For  these  reasons,  I  am  of  opinion  that  the  rules  that 
have  been  obtained  in  the  several  actions  should  be  dis- 
charged. 

BosANQUET,  J. — I  am  of  the  same  opinion.  In  support 
of  their  action  the  plaintiffs  had  to  establish  two  things — 
first,  that  the  defendant  was  a  proprietor  of  shares  in  the 
undertaking — secondly,  that  the  call  was  in  fact  made : 
and  to  establish  both  these  points  the  books  of  the  com- 
pany were  produced  at  tbe  trial. 
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1840.  I.  The  84tli  section  of  the  act  provides,  'Hhat,  ia  any 

Southampton  ^^^^  ^  ^  brought  by  the  said  company  against  any  pro- 

DocK  Go.      prietor  of  any  share  in  the  said  undertaking  to  recoyer  any 

Richards,     money  due  and  payable  to  the  said  company  for  or  by 

I.  As  to  the  ad-  rcason  of  any  call  made  by  virtue  of  this  act^  it  shall  be 

missibility  of  «r..4.,.i  ii  ••hi 

the  register.  sufficient  for  the  said  company  to  declare  and  all^e  that 
the  defendant,  being  a  proprietor  of  so  many  shares  in  the 
said  undertaking,  is  indebted  to  the  said  company  in  such 
sum  of  money  as  the  calls  in  arrear  shall  amount  to,  for 
so  many  calls  of  such  sums  of  money  upon  so  many  shares 
belonging  to  the  said  defendant,  whereby  an  action  hath 
accrued  to  the  said  company  by  virtue  of  this  act,  withont 
setting  forth  the  special  matters ;  and  on  tiie  trial  of  such 
action  it  shall  only  be  necessary  to  prove  that  the  defend- 
ant at  the  time  of  making  such  respective  calls  was  a  pro- 
prietor of  such  shares  in  the  said  undertaking  as  such 
action  is  brought  in  respect  of,  and  that  such  calls  were  in 
fact  made,  and  that  notice  thereof  was  given  as  is  directed 
by  this  act,  without  proving  the  appointment  of  the  di- 
rectors who  made  such  call,  or  any  other  matter  whatso- 
ever; and  the  said  company  shall  thereupon  be  entitled  to 
recover  what  shall  appear  due,  including  interest,  com- 
puted as  aforesaid  [at  5  per  cent.,  see  s.  88],  in  respect  of 
such  calls,  imless  it  shall  appear  that  any  such  call  exceed 
5A  for  every  share  of  50/.,  or  was  made  within  the  space  of 
three  calendar  months  from  the  last  preceding  call,  or  that 
calls  amounting  to  more  than  20/.  in  the  whole  for  each 
share  had  been  made  in  some  one  year;  and,  in  order  to 
prove  that  such  defendant  was  a  proprietor  of  such  shares 
in  the  said  undertaking  as  alleged,  the  production  of  the 
book  in  which  the  secretary  of  the  said  company  is  by  this 
act  directed  to  enter  and  keep  a  list  of  the  names  and  ad- 
ditions and  places  of  abode  of  the  several  proprietors  of 
shares  in  the  said  undertaking,  with  the  number  of  shares 
they  are  respectively  entitled  to  hold,  shall  beprima  facie 
evidence  that  such  defendant  is  a  proprietor,  and  of  the 
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number  or  amoimt  of  his  shares  therein/'  When  the  book         1840. 
in  qaestion  was  admitted^  it  was  admitted  under  that  pro-   squtham 
Tision  in  the  statute,  that  is,  as  being  prima  facie  evidence      i>ock  Co. 
that  the  defendant  was  a  proprietor.    It  was  objected  in     Ricbarim. 
one  of  the  cases — that  in  which  Amett  was  the  defendant — 
that,  aaauTning  the  book  to  be  evidence  that  the  defendant 
was  a  proprietor  at  the  time  of  its  production,  it  was  not 
evidence  of  his  having  been  such  proprietor  at  the  time  the 
caU  was  made.    But,  supposing  it  were  necessary  for  the 
plaintiff  to  go  further,  it  was  at  least  one  step  to  prove 
that  the  defendant  was  a  proprietor  at  the  time  the  book 
was  produced  or  the  entries  made ;  and  therefore  the  ob- 
jection to  its  admissibility  was  unfounded.  It  was  evidence 
which,  coupled  with  other  evidence  that  might  have  been 
given  had  the  point  been  pressed  at  the  trial,  would  war- 
rant the  jury  in  inferring  that  the  defendant  became  a 
IHtq)iietor  at  an  earlier  period. 

It  was  fbrther  insisted  that  the  book  was  inadmissible.  Book  properif 
on  the  ground  that  it  had  not  been  kept  in  the  manner  ^^^' 
required  by  the  act,  viz.  by  the  secretary — s.  89.  The  words 
of  the  clause,  "  to  be  kg^t  by  the  secretary/'  do  not  mean 
that  each  entry  shall  be  made  by  the  proper  hand  of  that 
officer*  AU  that  is  required  is,  that  the  secretary  shall 
cause  the  entries  to  be  from  time  to  time  made  in  a  book 
to  be  kept  under  his  care  and  control. 

It  was  then  contended  that  the  book  was  not  the  book  Entries  sum- 
which  was  by  the  act  required  to  be  kept,  because  all  the  the°defendimte. 
directioiis  of  the  act  had  not  been  complied  with  strictly. 
That  objection,  to  be  available,  must  go  to  this  extent, 
thaty  if  the  name  of  any  one  shareholder  be  omitted,  or  if 
there  be  any  omission  or  mistake  as  to  the  addition  or 
place  of  abode  or  the  number  of  shares  of  any  one  indivi- 
dnaly  the  book  cannot  be  received  for  the  purpose  of  prov- 
ing any  of  those  facts  of  which  it  is  by  the  84th  section 
declared  to  be  priin&  &cie  evidence.  I  cannot  think  that 
waj  omissions  of  that  sort  with  r^ard  to  strangers  ought 
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Richards. 


II.  As  to  the 

minute-book. 
Calls  duly 
made. 


1840.        to  affect  the  authenticity  of  the  book  with  reference  to  the 

Southampton  pt^ties  against  whom  it  is  offered  in  eyidence.     Nor  do  I 

Dock  Co.     perceive  the  force  of  the  objection  that  the  entries  were 

made  in  the  book  at  a  period  subsequent  to  the  date  of 

the  call. 

II.  Exception  is  then  taken  to  the  manner  in  which 
the  calls  were  made.  It  is  said  that  the  caUs  should  be 
made^  not  by  what  is  called  a  '^  court  of  directors/^  but  by 
the  directors  at  large.  The  question  is  whether  the  words 
of  the  76th  section — "  the  directors  shall  have  fall  power 
from  time  to  time  to  make  such  caUs^^  &c. — do  not  neces- 
sarily refer  to  the  body  invested  with  the  management  of 
the  affairs  of  the  company.  Referring  to  the  different 
clauses  of  the  act  by  which  the  directors  are  constituted,  I 
find  it  provided  by  the  67th  section,  ''  that  the  business 
and  concerns  of  the  said  company  shall,  until  the  first 
general  meeting  of  the  said  company  under  the  act,  be  car- 
ried on  under  the  management  of  the  directors  thereinafter 
named,  and  shall,  from  and  after  such  first  general  meet- 
ing, be  carried  on  imder  the  management  of  sixteen  di- 
rectors, to  be  chosen  from  time  to  time  from  amongst  the 
proprietors  for  the  time  being  of  the  said  company,^' 
having  a  given  qiudification;  "  and  such  directors  shall 
have  the  general  management,  direction,  and  superin- 
tendence and  control  of  the  business  and  concerns  of  the 
said  company ;''  and  do  a  variety  of  things  which  evi- 
dently could  not  be  done  by  a  large  body  of  persons.  The 
next  section  names  twelve  individuals  as  directors,  who  are 
to  continue  in  office  until  the  first  general  meeting  of  the 
company ;  and  provides  for  the  election  of  fature  directors. 
Section  74  regulates  the  mode  in  which  the  meetings  of 
the  directors  are  to  be  conducted : — "  The  directors  for  the 
time  being  of  the  said  company  shall  meet  together  at  the 
office  of  the  said  company  once  at  least  in  every  calendar 
month,  and  at  such  other  times  as  they  shall  think  proper, 
and  at  such  other  times  as  they  shall  be  convened  as  herein- 
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after  mentioned^  and  each  of  such  meetings  shall  be  styled         1840. 
'a court  of  directors/  but  no  meeting  of  directors  shall  jouthajifto* 
be  deemed  a  court  competent  to  enter  and  determine  upon      ^>^^  <^o. 
business^  unless  at  least  three  directors  shall  be  present  at     Richards. 
thecommencementof  the  business^and  when  a  decision  takes 
place  upon  the  whole  or  any  part  of  the  business/'  The  75th 
section  provides  for  the  election  of  a  chairman  and  deputy 
chairman  out  of  the  directors  for  the  time  beings  and  of  a 
director  to  preside  at  anj  meeting  in  case  both  the  chair- 
man and  deputy  chairman  shall  be  absent.     Section  76 
proTides  that  calls  shall  be  made  bj  the  Sectors:  and 
then  the  78th  section  enacts  ''  that  the  said  directors  shall 
have  full  power  and  authority  to  direct  and  employ  the 
works  and  workmen,  and  regulate  the  use  of  the  said  dock 
or  docks,  and  the  amount  of  the  rates,  rents,  and  sums  of 
monqr  to  be  taken  and  received  under  the  authority  of 
this  act,  and  also  from  time  to  time  to  appoint  and  dis- 
place the  banker  or  bankers,  and  the  solicitor  or  solicitors 
of  the  said  company,  and  also  to  appoint  the  secretary  of 
the  said  company,  and  all  such  managers,  ofBcers,  agents, 
clerks,  collectors,  workmen,  and  servants  as  the  said  directors 
shall  think  proper,  and  allow  to  them  respectively,  and  also 
to  any  director  or  directors  authorized  by  any  general 
meeting  to  hold  any  ofBce,  place,  or  employment  under 
the  company  as  aforesaid,  such  salaries,  gratuities,  and  re- 
compenses BBtothe  send  directors  shall  seem  proper,  and  shall 
have  power  from  time  to  time  to  delegate  to  them  respect- 
ively, by  anyinstmment  in  writing  or  otherwise,  such  powers 
and  authorities  as  the  said  directors  may  deem  expedient, 
and  to  vary,  alter,  and  revoke  such  powers  and  authorities, 
and  to  grant  and  delegate  others,  whensoever  and  so  often 
as  the  said  directors  may  think  proper,  and  shall  have  power 
to  displace  or  remove  any  secretary,  managers,  officers, 
agenta,  clerks,  workmen,  and  servants,  either  as  occasion 
shall  require  or  as  the  said  directors  in  their  discretion 
shall  think  fit,  and  also  from  to  time,  if  deemed  expedient 
vol*.  I.  s 
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1840. 

Southampton 
Dock  Co. 

Richards. 


Minutes  sufiB- 
ciently  signed. 


III.  As  to  inte- 
rest. 


to  appoint  other  persons  to  fill  vacancies  in  their  places 
»and  situations  respectively  occasioned  by  sach  displace- 
ment or  removal  as  aforesaid,  or  by  death,  resignation,  or 
otherwise/'  What  is  the  "  court  of  directors''  for,  if  all 
these  minute  acts  are  to  be  performed  by  the  directors  at 
large?  It  appears  to  me  to  be  manifest  that  the  two  ex- 
pressions ''directors"  and  ''court  of  directors''  are  used 
indifferently;  and  therefore  that  a  call  made  at  a  " court 
of  directors  "  is  a  call  made  by  "  the  directors." 

It  was  further  objected  that  the  making  of  the  calls  vas 
not  well  proved  by  the  production  of  the  minute-book,  tk 
directions  of  the  75th  section  as  to  the  keeping  of  that 
book  not  having  been  complied  with — "  The  said  directors 
shall  keep  a  regular  minute  and  entiy  of  the  orders  and 
proceedings  at  every  meeting  of  the  said  directors,  which 
shall  be  signed  by  the  chairman  at  each  retpedioe  med- 
ing"  It  was  contended,  that,  to  satisfy  these  words,  the 
signature  of  the  chairman  must  be  attached  to  the  minutes 
at  the  meeting  the  proceedings  of  which  they  record.  But 
it  appears  to  me  that  nothing  more  is  meant  than  that  the 
signature  authenticating  the  minutes  should  be  that  of  the 
chairman,  deputy  chairman,  or  other  director  who  presided 
at  that  particular  meeting;  and  that  the  minutes  in  ques- 
tion, having  been  signed  in  a  manner  that  is  consistent 
with  the  general  practice  at  all  periodical  meetings  d 
public  bodies,  viz.  at  the  succeeding  meeting,  and  by  the 
person  who  presided  at  the  meeting  to  which  they  relate, 
the  terms  of  the  act  have  been  sufficiently  complied  with. 

III.  As  to  the  interest,  I  agree  with  my  Lord  Chi^ 
Justice  that  the  plaintiffs  are  entitled  to  recover  it. 


Maule,  J. — ^I  am  also  of  opinion  that  the  rule  should 
be  discharged,  notwithstanding  the  objections  urged  to 
the  admissibility  of  the  evidence  offered  at  the  trial.  The 
84th  section  of  the  act  points  out  the  evidence  the  com- 
pany are  required  to  give  to  sustain  an  action  for  calls; 
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and  its  object  evidently  was  to  require  the  smallest  pos-         1840. 
«ble  evidence^  and  to  put  the  company  to  the  least  pos-  so'^rHirT^ 
sible  expense  in  enforcing  the  due  payment  of  calls  by       Dock  Co. 
the  shareholders;  for,  otherwise,  the  funds  of  the  com-      Richards. 
pany  might  to  a  great  extent  be  diverted  firom  their  proper 
and  legitimate  channel,  and  wasted  in  unprofitable  litiga- 
tion.   It  enacts,  ''  that,  in  any  action  to  be  brought  by 
the  said  company  against  any  proprietor  of  any  share  in 
the  said  undertaking  to  recover  any  money  due  and  pay- 
able to  the  said  company  for  or  by  reason  of  any  call 
made  by  virtue  of  this  act,  it  shall  be  sufficient  for  the 
said  company  to  declare  and  allege  that  the  defendant, 
being  a  proprietor  of  so  many  shares  in  the  said  under- 
taking, is  indebted  to  the  said  company  in  such  sum  of 
monqr  as  the  calls  in  arrear  shall  amount  to,  for  so  many 
calls  of  such  sums  of  money  upon  so  many  shares  belong- 
ing to  the  said  defendant,  whereby  an  action  hath  accrued 
to  the  said  company  by  virtue  of  this  act,  without  setting 
forth  the  special  matters ;  and  on  the  trial  of  such  action 
it  shall  only  be  necessary  to  prove  that  the  defendant  at 
the  time  of  making  such  respective  calls  was  a  proprietor 
of  sudi  shares  in  the  said  undertaking  as  such  action  is 
brought  in  respect  of,  and  thai  such  calls  were  in  fact  made 
[these  words  are  emphatical],  and  that  notice  thereof  was 
given  as  is  directed  by  this  act,  without  proving  the  ap- 
pointment of  the  directors  who  made  such  call,  or  any 
other  matter  whatsoever;  and  the  said  company  shall 
thereupon  be  entitled  to  recover  what  shall  appear  due, 
iaclading  interest,  computed  as  aforesaid,  in  respect  of 
such  calls,  unless  it  shall  appear  that  any  such  call  exceed 
5/.  for  every  share  of  50/.,  or  was  made  within  the  space  of 
three  calendar  months  from  the  last  preceding  caU,  or  that 
calls  amounting  to  more  than  20/.  in  the  whole  for  each 
shiune  had  been  made  in  some  one  year;  and  in  order  to 
prove  that  such  defendant  was  a  proprietor  of  such  shares 
in  the  said  undertaking  as  alleged,  the  production  of  the 
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book  in  which  the  secretarj^  of  the  said  compan; 
act  directed  to  enter  and  keep  a  Ust  of  the  nan 
ditions  and  places  of  abode  of  the  several  pn 
shares  in  the  said  undertHking,  with  the  niuniM 
they  are  respectively  entitled  to  hold^  shall  be 
evidence  that  aneh  defendant  is  a  proprietor, 
unraber  or  amount  of  his  shares  there io*" 

I,  As  to  the  proof  of  the  defendant  being  a  p 
The  simple  qnestion  is,  whether  or  not  the  re 
was  admhtsibh:  for,  no  objection  was  made  at  th< 
the  book,  though  evidence  of  proprietorship  at  t^ 
entries  were  made,  was  not  evidence  of  propri 
the  time  of  the  calls :  and  one  may  sunnise  gc 
for  not  taking  such  an  objection  when  the  case 
the  juiy ;  for,  the  plaintiffs  might  have  been  the 
with  evidence  to  shew  that  the  parties  had  atte 
mg$  or  done  other  acts  which  would  amount  1 
of  the  fact ;  and,  there  being  no  evidence  to  \ 
they  became  proprietors^  the  jury  would  have 
ranted  in  inferring,  and  doubtless  would  hai 
that  they  were  proprietors  of  the  number  of  i 
fixed  to  their  respective  names,  at  the  time  thi 
made.  Then,  the  admissibility  of  the  book  i 
depends  upon  whether  or  not  it  answered  the 
of  the  book  which  by  a.  89  the  secretary  is  : 
keep.  That  section  provides  "  that  the  said  con 
from  time  to  time  cause  the  names  of  the  sev 
rations,  and  the  names  and  additions  and  place 
of  the  several  persons  who  shall  be  from  time  1 
speetivcly  entitled  to  shares  in  the  said  underti 
the  number  of  shares  which  they  are  respective 
to  hold,  and  the  amoimt  of  the  subscriptions  pa 
and  also  the  proper  number  by  which  every 
shall  be  distinguishedj  to  be  fairly  and  distinc 
in  a  book  to  be  kept  by  the  secretary  of  the 
pany/^ 
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Southampton 
Dock  Co. 

V, 

Richards. 

Entries  need 
not  be  made  hj 
the  seretary. 


s  been  suggested  that  the  book  should  have  been         i840. 

anduniting  of  the  secretary.     But  a  man  is  said  to 

L  entry,  when  he  causes  it  to  be  made:  and  I  know 

ct  of  parliament  that  requires  a  thing  of  this  sort 

ne  proprio  manu,  except  in  the  case  of  a  signature. 

ore  think  there  is  nothing  in  that  objection. 

then  contended  that  the  book  was  inadmissible  by  As  to  the  ai- 

jf  certain  imperfections  in  the  addresses  and  num-  entries.*  ^^  *^* 

bares  of  persons  not  parties  to  these  actions.     The 

contemplates  a  book  that  from  its  very  nature  can 

by  any  possibility  ever  be  in  a  state  of  complete- 

d  perfection.     The  84th  section  makes  the  book 

led  in  s.  89  (that  is,  a  book  that  is  bona  fide  kept 

ig  to  the  directions  of  that  section)  prima  facie  evi- 

bat  the  defendant  is  a  proprietor  and  of  the  number 

lares :  and  there  can  be  no  reasonable  doubt  that 

k  in  question  answered  that  description. 

her  or  not  the  other  part  of  the  84th   section 

a  complied  with,  by  due  proof  that  the  calls  were 

nade^  is  a  question  that  may  in  some  minds  admit 

doubt,  though  I  must  confess  I  feel  none  what- 
ilegard  being  had  to  the  63rd  and  75th  sections,  it 
to  me  that  the  fact  of  the  making  of  the  calls  was 
tly  proved.     The  calls  having  been  in  fact  made, 

notice  thereof  having  been  given  pursuant  to  the 
Qs  of  the  act,  I  am  opinion  that  a  proprietor,  who 
means  of  detecting  and  of  remedying  any  irregu- 
i  the  internal  management  of  the  company's  affairs, 
set  up  as  an  answer  to  an  action  any  mere  in- 
y  in  the  making  of  the  calls. 

he  next  objection  relates  to  the  medium  of  proof  ii.  As  to  the 
alls  having  been  in  fact  made.  A  book  was  pro- 
»ntaining  minutes  of  the  proceedings  of  the  com- 
ad  which  was  shewn  to  have  been  adopted  by  them 
ated  as  the  record  of  their  proceedings,  and  the 
;  of  each  meeting  purported  to  be  signed  by  the 
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person  who  presided  thereat  as  chairmaii.  I  doubt  whether 
that  of  itself  was  not  proof  enough.    It  seems  to  me  that 
the  intention  of  the  act  was^  that,  when  the  book  kept  by 
the  company  under  s.  75  is  produced,  and  appears  to  have 
been  signed  by  the  chairman  presiding  at  the  meetings  all 
objections  as  to  whether  the  minutes  were  signed  at  a 
meeting  duly  convened,  or  of  the  parties  attending  the 
meeting  being  directors,  or  any  other  matter,  should  be 
totally  excluded.    If  the  book  were  produced  in  evidence 
against  the  company,  it  would  be  manifestly  unjust  to  allow 
them  to  repudiate  it  upon  the  ground  suggested.    And  it 
would  equally  be  contrary  to  justice  and  conyenience  to 
permit  a  proprietor,  when  it  is  sought  to  be  used  as  m- 
deuce  as  against  him  that  a  call  has  been  made,  to  urge  an 
informality  which,  if  it  existed,  he  had  ample  opportunity 
to  complain  of  and  cause  to  be  remedied.     Supposing, 
therefore,  that  the  company  had  been  guilty  of  an  irregn- 
larity,  in  not  keeping  the  book  in  question  precisely  in  the 
manner  pointed  out  by  the  75th  section,  still  I  am  of  opi- 
nion that  the  minutes  would  not  be  precluded  from  being 
read  in  evidence,  as  provided  by  s.  63,  nor  from  establish- 
ing the  fact  of  the  calls  having  been  made,  under  s.  84,    If 
the  company  had  literally  followed  the  directions  of  the  act, 
and  had  caused  the  minutes  of  each  meeting  to  be  fairly 
entered  at  the  time  and  signed  by  the  chairman,  though 
that  course  would  probably  be  attended  with  much  diffi- 
culty and  inconvenience,  all  question  might,  as  far  as  we 
can  see,  have  been  obviated.    But  it  by  no  means  follows 
that  there  was  no  other  way  of  complying  with  the  75th 
section.     '^  Chairman  at  each  respective  meeting*^  must, 
in  order  to  give  an  intelligible  construction  to  the  whole  of 
the  clause,  be  understood  to  mean  *'  chairman,  deputy 
chairman,  or  other  director  presiding  at  each  respective 
meeting; "  and,  if  so,  there  is  nothing  to  point  out  when 
the  signature  shall  be  appended. 

III.  With  respect  to  the  interest.  It  is  objected,  that,  there 
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being  no  count  for  interest  in  the  declaration^  the  plaintiffs         1840. 
are  not  entitled  to  recover  interest.    The  language  of  the  southajcpton 
84th  section^  however,  is  clear  and  imperative :  the  decla-      ^^^^  Co. 
ration  contains  all  that  is  required  to  enable  the  company     RicHARDg. 
to  recover  the  amount  of  calls  due  '^  including  interest/' 
In  an  ordinary  action  of  debt,  interest  may  be  recovered  in 
the  shape  of  damages  for  the  detention  of  the  debt.    The 
act  therefore  directs  nothing  that  is  contrary  to  the  ordi- 
nary course  of  legal  proceedings:  and,  if  it  had,  it  is  per- 
fectly competent  to  the  legislature  so  to  do. 

Erskine,  J. — At  the  trial  of  the  cause  in  which  Richards 
was  the  defendant,  the  two  principal  objections  that  have 
upon  this  occasion  been  urged  before  the  court  were  taken 
and  pressed;  and  I  then  thought  them  insufficient  to  pre- 
vent the  plaintiffs  from  recovering.  As  to  those  two  ob- 
jectionSy  I  ret9in  the  opinion  I  entertained  at  the  trial :  and 
I  am  not  satisfied  that  there  is  anything  in  those  that  have 
since  been  started  to  induce  the  court  to  come  to  a  different 
conduaion. 

The  principal  objection  arose  as  to  the  admissibility  in 
eridence  of  the  two  books  that  have  been  referred  to — ^the 
one,  as  evidence  that  the  defendants  were  severally  pro- 
prietors of  shares  in  the  undertaking — ^the  other,  as  proof 
that  the  calls  in  respect  of  which  the  actions  were  brought 
had  been  duly  made.  No  objection  was  taken  as  to  the 
effect  of  these  books,  if  admissible. 

I.  Witli  respect  to  the  first  of  them,  the  book  containing  i-  Register 
the  names  of  the  proprietors,  it  was  contended  that  the  bie. 
book  produced  was  not  the  original,  it  appearing  on  the 
face  of  it  to  have  been  made  up  since  the  date  of  the  calls — 
from  the  drcumstance,  amongst  others,  of  the  water-mark 
on  the  paper  exhibiting  a  date  posterior  to  the  making  of 
the  calls;  and  the  act  of  parliament  requiring  the  entries 
to  be  made  from  time  to  time,  that  is,  at  the  time  of  the 
several  transactions.     It  is  to  be  observed,  however,  that 
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no  one  book  would  suffice  to  contain  an  account  of  all  the 
transfers  that  might  from  time  to  time  require  to  be  en- 
tered. And  if  the  objection  be  good;  the  consequence 
would  be^  that,  if  the  original  book  were  commenced  in  an 
informal  manner,  the  informality  could  never  afterwards 
be  cured. 

Then  it  was  said  that  the  book  was  not  kept  in  the  man- 
ner directed  by  the  act,  the  entries  not  having  been  made 
by  the  secretary.  There  is,  however,  no  express  direction 
in  the  act  that  the  entries  shall  be  made  by  the  secretary. 
It  is  true  that,  in  s.  84,  which  makes  the  book  evidence^  it 
is  provided,  that,  ''in  order  to  prove  that  such  defendant 
was  a  proprietor  of  such  shares  in  the  said  undertaking  as 
alleged,  the  production  of  the  book  in  which  the  secretary  of 
the  said  company  is  by  this  act  directed  to  enter  and  keep  a 
list  of  the  names  and  additions  and  places  of  abode  of  the 
several  proprietors  of  shares  in  the  said  undertaking,  with 
the  number  of  shares  they  are  respectively  entitled  to  hold^ 
shall  be  prim&  facie  evidence  that  such  defendant  is  a  pro- 
prietor, and  of  the  number  or  amount  of  his  shares  therein:'' 
but  the  89th  section,  which  requires  the  book  to  be  kept, 
declares  that  the  company  shall  cause  the  names  ifc.  to  be 
fairly  and  distinctly  entered  in  a  book  to  be  kept  by  the 
secretary.  But,  supposing  that  the  act  did  require  that 
the  entries  should  be  made  by  the  secretary,  it  by  no 
means  follows  that  they  must  be  in  the  handwriting  of  the 
secretary :  it  is  enough  that  they  are  made  under  his  di- 
rection. And  here  it  was  proved  that  the  book  was  under 
the  control  of  the  secretary,  and  the  entries  in  it  made  by 
a  derk  imder  his  personal  instruction  and  inspection. 

A  further  objection  aa  to  the  manner  in  which  the  book 
was  kept,  was,  that  the  statute  (s.  89)  requires  to  be  en- 
tered therein  "  the  names  of  the  several  corporations,  and 
the  names  and  additions  and  places  of  abode  of  the  several 
persons  who  shall  be  from  time  to  time  respectively  enti- 
tled to  shares  in  the  said  undertaking,  with  the  number  of 
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shares  which  they  are  respectively  entitled  to  hold,  and  the  1840. 
amount  of  the  subscriptions  paid  thereon,  and  also  the  Southampton 
proper  number  by  which  every  such  share  shall  be  distin-  ^ocjl  Co. 
gushed;''  and  here  there  are  some  entries  that  are  imper-  Richard8. 
feet  in  some  of  these  respects.  In  Richards's  case  the  en- 
tries w^e  complete  at  the  time  of  the  production  of  the 
book:  and  so  they  were  in  Ametfs  case,  though  it  ap- 
peared in  evidence  that  the  entries  as  to  him  had  been  made 
perfect  by  the  addition  of  the  registered  numbers  subse- 
quently to  the  trial  of  the  action  against  Richards :  and 
that  raises  the  question  whether  or  not  the  book,  to  be  re- 
ceivable in  evidence,  must  have  been  in  a  perfect  state  at 
the  time  of  the  making  of  the  calls.  There  is  nothing  in 
the  act  requiring  that  it  should  be  so.  The  84th  section 
requires  the  company  to  prove  that  the  defendant  at  the 
time  of  making  the  respective  calls  was  a  proprietor;  but 
it  only  makes  the  production  of  the  register  book  prim& 
fiune  evidence  that  such  defendant  is  a  proprietor.  It 
was  probably  thought  that  it  would  be  unreasonable  to 
enact  that  the  mere  production  of  the  book  containing  the 
name  of  a  party  and  the  number  of  shares  belonging  to 
him,  should  be  prima  fade  evidence  that  he  was  such  pro- 
prietor at  the  time  of  making  the  calls,  for,  there  is  nothing 
upon  the  face  of  the  entry  to  shew  when  the  party  became 
a  proprietor.  If  the  book  was  evidence  for  any  purpose 
and  to  any  extent,  the  objection  is  completely  answered. 

No  objection  was  made  in  Bichards's  case,  nor,  as  it  ap-  Evidence  of 
pears,  in  either  of  the  other  cases,  that  the  book  was  not  aMA^flla^^ 
evidence  of  the  parties  being  proprietors  at  the  time  of  '*•  ^*''* 
the  call.     If  any  such  objection  had  been  made,  it  would 
have  been  easily  obviated.     That  Bichards  was  a  proprietor 
of  some  shares  at  the  time  the  call  was  made,  was  clear ; 
for,  he  was  one  of  the  original  subscribers  who  signed  the 
parliamentary  contract:    and  the  book  being  produced 
with  an  entry  of  his  name  as  being  proprietor  of  forty 
shares,  the  jury  would,  in  the  absence  of  evidence  to  rebut 
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the  presumption,  have  very  little  difficulty  in  conduding 
that  he  was  proprietor  of  that  number  of  shares  at  the 
time  of  the  call.  For  these  reasons  I  am  of  opinion  that 
the  register  book  was  admissible  in  evidence. 

II.  With  respect  to  the  minute-book — ^it  is  said  that 
that  book  was  not  evidence,  because  by  the  76th  section  of 
the  act  the  calls  are  required  to  be  made  by  the  directors, 
meaning,  it  is  said,  a  majority  of  the  directors  at  large, 
and  the  entry  in  question  records  a  call  made  at  a  ^  court 
of  directors.^^  But,  on  reference  to  the  act  of  parliament, 
I  find  nothing  to  warrant  the  objection.  The  75th  section 
enacts  that  "  the  directors  shall  keep  a  regular  minute  and 
entry  of  the  orders  and  proceedings  at  every  meeting  of 
the  said  directors"  &c. — not  that  " the  court  of  directors 
shall  keep  a  regular  minute  and  entry  of  the  orders  and 
proceedings  at  every  meeting  of  the  said  court  of  directors" 
And  then  the  63rd  section  provides  "  that  the  ord^^  and 
proceedings  of  every  meeting  (as  well  general  as  special)  of 
the  said  company  shall  be  entered  in  some  book  or  books 
to  be  provided  and  kept  for  that  purpose,  and  shall  be 
signed  by  the  chairman  of  such  meeting ;  and  such  orders 
and  proceedings  when  so  entered  and  signed,  and  also  the 
minutes  or  entries  hereinafter  provided  to  be  kept  of  the 
orders  and  proceedings  of  the  directors,  when  signed  as 
hereinafter  ordered,  shall  be  deemed  original  orders  and 
proceedings,  and  shall  be  allowed  to  be  read  in  evidence  in 
all  courts,  and  before  all  judges,  justices,  and  others,  and 
that  without  proof  of  such  meeting  having  been  duly  con- 
vened, or  of  the  persons  making  or  entering  such  orders  or 
proceedings  being  proprietors  or  directors  of  the  said  com- 
pany, as  the  case  may  be.''  The  book  in  question  con- 
tained minutes  or  entries  of  orders  and  proceedings  by  the 
directors,  signed  by  the  chairman  who  presided  at  the 
meeting  to  which  the  minutes  refer.  It  must  clearly  be 
admissible  to  shew  of  what  description  of  meeting  it  was  a 
minute.    The  objection  could  only  properly  arise  when  the 
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book  was  produced.     But  it  seems  to  me  that  it  would  fail         1840. 
even  then ;   for,  I  agree  with  the  rest  of  the  court  in  southampt^ 
thinking  that  the  act  does  not  require  the  presence  of  a      ^<^^  <^o- 
larger  number  of  directors  for  the  purpose  of  making  a  call      Richards. 
than  for  the  transaction  of  any  other  business  connected  ^*"  properly 

^  made. 

with  the  company,  except  where  the  concurrence  of  a  larger 
number  is  expressly  declared  necessary,  as  in  s.  54,  where 
the  consent  of  four  directors  must  be  had  for  calling  a 
special  general  meeting  of  the  proprietors.     Throughout  "  Directors" 
the  act,  "directors''  and  "court  of  directors"  are  used  dircctora"  used 
synonymously.      It  is  quite  impossible  to  read  the  72nd  'y^^^y^^^y- 
section  without  being  satisfied  that  this  is  so :  for,  accord- 
ing to  the  construction  contended  for  on  the  part  of  the 
defendant,  though  the  directors  at  large  must  appoint  com- 
mittees, a  court  consisting  of  three  might  dissolve  them, 
and  appoint  others  in  their  stead. 

Then,  assuming  the  book  to  be  admissible  in  evidence  to  Chairman's  sig- 
prove  the  fact  of  the  calls  having  been  made,  the  next 
question  is  whether  it  was  kept  in  obedience  to  the  direc- 
tions of  the  act — ^whether  the  chairman's  signature  was 
properly  attached,  pursuant  to  the  75th  section.  I  agree 
with  the  rest  of  the  court  in  thinking  that  it  is  enough 
to  satisfy  that  section  that  the  minutes  are  signed  by  the 
chairman  of  the  meeting  to  which  they  refer,  and  that  it 
was  not  necessary  that  the  chairman  should  put  his  signa- 
tare  to  the  minutes  at  the  meeting — the  object  of  the  legis- 
lature, the  having  the  attestation  of  the  individual  pre- 
siding, beiag  as  well  attained  the  one  way  as  the  other. 

III.  The  only  remaining  question  relates  to  the  in-  m*  As  to  the 
terest;  as  to  which  I  entirely  concur  in  the  remarks  that 
have  been  already  made  by  the  rest  of  the  court.  The 
statute  having  given  the  precise  form  of  declaring,  it  was 
not  necessary  to  superadd  a  coimt  for  interest,  which  would 
be  recoverable  as  in  any  other  action  of  debt,  viz.  as 
damages  for  the  detention  of  the  debt.  The  84th  section, 
which  gives  the  form  of  declaration,  provides  expressly 
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1840.         that  ^'the  said  compaay  shall  thereupon  be  entitled  to  re- 

SouTHAMPTON   ^^^  what  shall  appear  due,  including  interest,  in  respect 

DociL  Co.      of  such  calls/'  &c. ;   and  how  could  they  do  that  unless 

Richards,     interest  were  recoverable  in  the  shape  of  damages  for  the 

detention  of  the  debt  ? 

Rule  discharged. 


Monday^  Vauohton  V.  Brine,  Bailt,  and  Thorne. 

June  lit,  m 

A  resolution  of  a  X  HIS  was  an  action  of  assumpsit  brought  to  recover  the 

sodaUonforrhe  sum  of  20/.  for  fouT  wccks'  Salary  alleged  to  be  due  firom 

a^c^ik^se-*"^  the  defendants  to  the  plaintiff  for  services  as  clerk  and 

cretoryatacer-  secretary  to  the  defendants  from  the  18th  September  to 

tain  salary,  is  ,      ,  ^  V    ^       ^          ,  ^^^ 

not  an  agree-  the  16th  Octobcr^  1839. 


ment  or  a  mi- 
nute or  memo- 


The  defendants  pleaded  non  assumpserunt. 


184. 


randum  of  an         Tp^g  ^j^use  was  tried  before  the  undersheriff  of  Middle- 
agreement  that 
need  be  stomp-  scx  ou  the   17th  of  December  last,  when  the  two  first 

55'Geo.  3,  c.  named  defendants  only  appeared  to  defend.  The  plaintifPs 
claim  was  founded  upon  the  following  agreement,  bearing 
date  the  5th  June,  1839,  and  signed  by  the  three  defen- 
dants : — 

''We,  the  undersigned,  forming  the  provisional  com- 
mittee of  a  projected  association  of  persona  intended  to  be 
called  'The  Brighton  and  Sussex  Zoological  Association,' 
having,  in  order  to  carry  into  effect  the  intention  of  the 
said  association,  entered  into  articles  of  agreement  with 
the  Norwich  Union  Assurance  Company  for  the  purchase 
of  certain  premises  situate  at  Brighton,  and  known  as  Ire- 
land's Gardens,  do  hereby  acknowledge  the  past  services  of 
John  Yaughton  in  canvassing  for,  negotiating,  and  gene- 
rally assisting  in  the  preliminary  business  of  and  connected 
with  the  said  association ;  and,  in  consideration  of  such 
past  services,  do  hereby  for  ourselves  jointly  and  severally 
undertake  and  agree  to  appoint  the  said  John  Yaughton  to 
the  office  of  secretary  to  the  said  association,  to  be  held  by 
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him  80  long  as  we  shall  be  in  the  direction  and  control  of  1840. 
the  said  association,  at  a  minimiiTn  salary  of  250/.  per  an-» 
niim  firom  this  date;  and  we  do  hereby  jointly  and  se- 
TeraUy  especially  undertake  and  agree  not  to  part  with  or 
relinquish  the  management  of  the  said  association  without 
first  securing  to  the  said  John  Yaughton  a  confirmation  of 
the  said  appointment/' 

The  above  agreement  was  duly  stamped.  The  plaintiff 
entered  upon  the  service ;  and  on  the  10th  July,  the  fol- 
lowing resolution  was  made  and  signed  by  the  three  de-> 
fendants : — 

**  That  Edward  Thome  be  managing  director  of  this 
association  for  three  years,  and  John  Yaughton  secretary 
for  the  same  period;  that  the  remuneration  to  the  former 
be  settled  at  some  future  meeting,  the  latter  to  receive  5/. 
per  week,  and  to  act  under  the  direction  of  the  provisional 
committee.'' 

It  appeared  firom  the  evidence  that  the  plaintiff  remained 
in  the  employ  of  the  association  until  the  9th  of  August, 
1839,  when  Brine  and  Baily,  finding  the  speculation  an 
unprofitable  one,  intimated  to  the  plaintiff  that  his  services 
were  no  longer  required,  and  that  they  should  give  up  the 
concern.  There  was  contradictory  evidence  as  to  whether 
or  not  the  plaintiff's  services  were  then  put  an  end  to. 

On  the  part  of  the  defendants  it  was  contended  that  the 
resolution  of  the  10th  July  was  inadmissible  for  want  of  a 
stamp.  It  was,  however,  admitted :  and  the  undersheriff 
told  the  jury,  that,  if  they  were  of  opinion  that  the  de» 
fendants  had  dismissed  the  plaintiff  firom  their  employ 
on  the  9th  August,  their  verdict  must  be  for  the  defend- 
ants ;  but  if  they  were  satisfied  that  the  words  reUed  on 
as  shewing  a  dismissal  amounted  to  no  more  than  a  hasty 
expression  of  dissatisfaction  at  the  unproperous  state  of 
things,  and  the  defendants  still  permitted  the  plaintiff's 
services,  then  they  must  find  for  the  plaintiff. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  20/. 
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1840.  Mansell,  in  Hilary  Tenn  last^  obtained  a  rale  nin  for 

a  new  trial,  on  the  grounds  that  the  resolution  of  the  lOili 
July  was  not  admissible  without  a  stamp,  and  that  the 
evidence  did  not  warrant  the  verdict :  it  was  also  suggested 
that  the  jury  had  been  misdirected. 

Bompas,  Serjeant,  and  Humfrey,  now  shewed  cause.— 
The  resolution  in  question  did  not  require  a  stamp.    It 
was  not  an  agreement;  but  was  rather  like  a  mraionui- 
dum  of  hiring  entered  in  a  farmer's  book,  which  is  con- 
stantly referred  to  without  being  stamped.     In  The  Ktag 
V.  The  Inhabitants  of  St.  Mortifies,  Leicester,  2  Ad.  &  E.  210, 
4  N.  &  M.  202,  to  prove  a  settlement  by  renting  a  tene- 
ment imder  the  59  Geo.  3,  c.  50,  the  following  evidence 
of  the  taking  was  given.    A  witness  produced  a  book  con- 
taining this  entry,   unstamped,   in  his  handwriting:— 
''Agreed  with  T.  S.  (the  pauper)  to  have  the  house  in  P. 
now  occupied  by  W.,  at  11/.  per  annum,  to  be  paid  quar- 
terly; quarter's  notice  to  be  given  on  either  side;  to  leave 
in  same  repair  as  he  found  it."    The  witness  stated  that 
he  let  the  house  as  agent  to  the  owner,  and  that  the  terms 
were  reduced  to  writing  to  prevent  mistake,  and  signed 
by  the  pauper's  wife  to  bind  her  husband,  who  was  not 
present ;  but  there  was  no  other  signature.    The  pauper 
occupied,  and  appeared  to  have  paid  rent  quarterly  for 
some  time  at  the  rate  above  mentioned.    It  was  held,  that, 
the  Sessions  not  having  found  that  the  wife  was  authorised 
by  the  pauper,  the  above  entry  was  neither  an  agreem^t 
for  a  lease  nor  a  lease,  and  that  the  witness  might  look  at 
it  to  refresh  his  memory,  without  its  being  produced  in 
evidence.    And  Patteson,  J.,  said: — ''Taking  this  as  an 
agreement,  the  statute  (55  Geo.  3,  c.  184,  sched.  part  1, 
Agreement)  imposes  a  stamp  upon  agreements  under  hand 
only,  meaning  such  as  have  per  se  the  binding  effect  of  an 
agreement.    It  is  said  that  there  was  a  subsequent  assent 
by  the  party  taking :  that,  however,  is  not  the  question. 
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Could  either  party  have  enforced  his  rights  by  the  agree-  1840. 
ment  ?  would  an  action  haye  lain  upon  it  ?  The  wife  had 
no  authority;  and,  if  she  had,  the  Sesaons  should  have  so 
found/'  So,  here,  the  resolution  has  not  the  binding 
effect  of  an  agreement  upon  which  the  pledntiff  could  haye 
been  sued.  There  was  clearly  evidence  whence  the  jury 
might  fairly  conclude  that  the  plaintiff's  services  were 
continued,  with  the  assent  of  the  defendants,  after  the 
date  of  the  alleged  dismissal ;  and  there  is  no  pretence  for 
saying  that  there  was  any  impropriety  in  the  direction. 

Tatfcurd,  Serjeant,  and  Mansell,  in  support  of  the  rule. — 

The  resolution  should  have  been  stamped.    It  was  put  in 

for  the  purpose  of  shewing  a  contract  vaiying  the  terms 

of  a  former  written  agreement.    Being  the  evidence  by 

which  the  first  agreement  was  to  be  varied,  it  clearly  was 

evidence  of  an  agreement  within  the  stamp-act.     [Maule, 

J. — ^It  is  not  every  writing  that  is  evidence  of  an  agreement, 

that  is  required  to  be  stamped.    Erskine,  J. — ^Does  the 

resolution  amount  to  more  than  an  authority  upon  which 

an  agreement  might  afterwards  have  been  entered  into 

with  the  plaintiff?]     In  a  late  case  of  The  Corporation  of 

LMdlow  V.  Charlton,  this  question  arose  in  the  Court  of 

Exchequer;  and,  though  there  was  no  decision  upon  the 

point,  it  must  be  conceded  that  the  inclination  of  the 

court  evidently  was  that  a  resolution  of  this  sort  need  not 

be  stamped.    But  here  the  contract,  being  for  a  service  for 

three  years,  was  necessarily  in  writing. 

TiNDAL,  C,  J. — The  only  substantial  question  in  this 
case  is,  whether  or  not  the  resolution  of  the  10th  July 
amounts  to  an  agreement,  or  a  memorandum  or  minute  of 
an  agreement  within  the  meaning  of  the  stamp-act,  55 
Geo.  3,  c.  184,  sched.  part  \y  Agreement.  The  words  of  the  act 
are — '^  Agreement,  or  any  minute  or  memorandum  of  an 
agreement,  made  in  England  under  hand  only,  or  made  in 
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1840.  Scotland  without  any  clause  of  registration  (and  not 
otherwise  charged  in  that  schedule,  nor  expressly  ex- 
empted firom  all  stamp-duty),  where  the  matter  thereof 
shall  be  of  the  value  of  20/.  or  upwards,  whether  the  same 
shall  be  only  evidence  of  a  contract,  or  obligatory  upon 
the  parties  firom  its  being  a  written  instrument,''  kc.  This 
I  interpret  to  mean,  not  that  the  duty  shall  be  payable 
only  in  cases  where  a  contract  in  writing  is  necessary,  but 
also  in  cases  where  any  minute  or  memorandum  is  used  as 
evidence  of  a  contract.  It  must,  however,  be  *^  a  memo- 
randum of  an  agreement.''  It  appears  to  me  that  the 
resolution  in  this  case  was  not  evidence  of  an  agreement. 
It  does  not  appear  that  the  plaintiff  was  present  when 
it  was  made,  or  that  it  was  ever  communicated  to  him,  so 
as  to  make  him  in  any  way  a  party  to  it.  It  was  a  mere 
resolution  authorizing  the  one  party  to  enter  into  an 
agreement  with  the  other;  and  not  such  an  agreement  as 
the  statute  contemplated.  Whether  or  not  the  service  of 
the  plaintiff  was  actually  put  an  end  to,  was  a  proper 
question  for  the  jury  upon  the  evidence  before  them :  and 
I  am  not  satisfied  that  the  conclusion  they  have  arrived  at 
is  an  improper  one.  The  rule  must  therefore  be  dis- 
charged. 

BosANQUET,  J,,  was  at  chambers. 

EasKiNS,  J. — I  am  of  the  same  opinion.  The  reso- 
lution in  question  is  not  an  agreement  or  minute  or  me- 
morandum of  an  agreement  within  the  meaning  of  the 
stamp  act.  The  act  does  not  require  that  every  document 
that  is  evidence  of  an  agreement  shall  be  stamped:  it 
means  such  a  minute  or  memorandum  as  would  be  evi- 
dence against  both  the  contracting  parties.  The  reso- 
lution, for  anything  that  appears,  was  entered  into  in  the 
absence  of  the  plaintiff:  therefore,  though  evidence  to 
shew  an  assent  to  the  plaintiff's  employment  upon  certain 


TRINITY  TSaiff^   3  YICTORIJS.  263 

tarns,  it  does  not  amount  to  an  agreement.  It  has  been  1840. 
suggested  that  the  contract  being  for  three  years^  and  not 
to  be  performed  within  one  year^  it  must  have  been  in 
writing,  and  therefore  requireda  stamp.  That  argument, 
however,  assumes  the  whole  question,  viz.  that  the  resolu- 
tion amounts  to  an  agreement.  It  does  not  appear  to  me 
to  be  even  evidence  of  an  agreement. — ^The  fact  of  the 
plaintiffs  dismissal  from  the  defendants'  service  was  purely 
a  question  for  the  jury.  The  evidence  was  at  best  equi- 
vocal The  defendants  Brine  and  Baily  sent  for  the  plain- 
tiff, and  told  him  that  his  services  would  be  no  longer 
required,  for  that  they  intended  to  give  up  the  concern. 
That  appears  to  me  to  amount  to  no  more  than  this — 
when  we  give  up  the  gardens,  you  are  to  consider  your- 
self no  longer  our  servant.  There  was  evidence  of  con- 
structive service  rendered  by  the  plaintiff  sufficient  to  war- 
rant theverdict. 

Maulk,  J. — ^I  am  of  the  same  opinion.    The  stamp  act 
imposes  a  duty  on  every ''  agreement,  or  any  minute  or  me- 
monndum  of  an  agreement,  where  the  matter  thereof  shall 
be  of  the  value  of  20/.  or  upwards/'  that  is,  any  minute  or 
memoranduin  which  substantially  amoimts  to  an  agree- 
ment.   And   the  subsequent  words  ''whether  the  same 
shall  be  only  evidence  of  a  contract,  or  obligatory  upon 
the  parties  firom  its  being  a  written  instrument,''  are,  I 
take  it,  meant  to  exclude  the  excuse  that  the  agreement  of 
which  the  memorandum  is  used  merely  as  evidence  might 
have  been  made  without  writing;  which  would,  in  all  cases 
not  within  the  statute  of  frauds,  enable  parties  to  give  in 
evidence  written  contracts  unstamped.     I  think  it  quite 
clear  that  no  stamp  was  requisite  here.    The  resolution 
per  se  did  not  bind  either  party :  it  might  have  been  re- 
scinded the  next  day. — ^With  respect  to  the  other  point,  I 
think  it  waa  perfectly  competent  to  the  jury,  upon  the 

VOL.  I.  T 
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eyidence  before  them,  to  come  to  the  conclusioii  they  did: 

and,  if  I  had  been  npon  the  jury,  I  should  haye  done  the 

same. 

Rule  discharged. 


The  Company  of  Proprietors  of  The  Gband  Subbet 
Canal  i^.  Hall. 

1  HIS  was  an  action  of  trespass  for  breaking  and  enter- 
ing a  certain  close  of  the  plaintiffs,  being  a  bridge  erected 
and  placed  over  and  across  a  certain  canal,  called  the 
Grand  Surrey  Canal,  and  passing  in,  npon,  and  oyer  the 
same  with  a  certain  horse  and  chaise,  without  the  leaye  or 
license  and  against  the  will  of  the  plaintiffs,  &c. 

The  defendant  pleaded  a  public  right  of  way  oyer  the 
locus  in  quo,  on  foot  and  with  horses,  chaises,  cattle,  and 
carriages,  &c. 

The  replication  took  issue  on  the  alleged  right  of  way. 
The  cause  was  tried  before  Lord  Denman  at  the  hut 
adjoining  to  the  Summer  assizes  for  the  county  of  Surrey.    It  appeared 
the  wmpaiy^*'  that  the  Company  of  proprietors  of  the  Grand  Surrey  Canal 
erected  a  swivel  ^grc  incorporated  by  the  41   Geo.  8,  c.  xxxi,  the  66th 

bridge  (of  suffi-  «      ,  .  , 

section  of  which  enacts  *'  that  the  said  company  of  pro- 
prietors shall  at  their  own  costs  (within  six  calendar 
months  next  after  any  part  of  the  said  canal,  its  branches, 
collateral  cut  or  cuts,  and  towing  paths  thereto  belongings 
shall  be  dug  out  and  formed),  diyide  and  separate,  and  keep 
constantly  diyided  and  separated,  the  towing  paths  on  each 


Tuesday, 
June  2nd, 

By  their  act  of 
incorporation, 
41  Geo.  3,  c. 
zxxi,  the  pro- 
prietors of  the 
Surrey  Canal 
were  required 
to  erect  and 
maintain 
bridges  over  the 
canal  where  it 
intersected  any 
public  highway, 
bridle-way,  or 
footpath,  and 
also  for  the  use 
of  the  owners 
and  occupiers 


cient  dimen- 
sions to  allow  a 
carriage  to  tra- 
verse it)  across 
the  canal  at  a 
spot  where 
there  had  for- 
merly been  a 
public  way 
which  at  the 
most  was  only  a 

bridle-way.  This  bridge  was  originally  intended  for  the  exclusive  accommodation  (as  s  csr- 
riage-way)  of  the  tenants  of  an  estate  a4}oining,  called  the  Rolls  estate.  The  oeighbovrkMi 
having  become  extremely  populous,  and  a  district  church  having  been  built  near  the  bridge,  the 
public  from  1822  to  1832  freely  and  without  interruption  used  it  as  a  carriage-way.  in  \9S% 
the  company  for  the  first  time  imposed  a  toll  upon  all  carriages  traversing  the  bridge,  with  the 
exception  of  those  belonging  to  the  tenants  of  the  Rolls  estate:  and  in  1834  they  reiaovedthe 
old  swivel  bridge,  and  erected  a  convenient  stone  bridge  in  the  place  of  it  In  an  action  of  tres- 
pass against  the  defendant  for  passing  over  the  bridge  without  paying  toll,  the  judge  toM  the 
Jury,  that,  supposing  the  bridge  In  question  to  have  been  originally  erected  for  the  eidviive 
accommodation  of  the  tenants  of  the  Rolls  estate,  still,  if,  in  consequence  of  the  acts  of  the  com- 
pany, an  idea  grew  up  in  the  minds  of  the  public  that  the  company  had  dedicated  the  wvf  to 
the  public  use,  they  might  find  such  dedication : — Held,  that  this  waa  not  a  misdirection ;  M 
that  the  evidence  warranted  the  jury  In  finding  a  dedication. 
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tide  of  the  said  canal^  its  branches^  collateral  cut  or  cuts^        1840. 

and  the  trenches^  feeders,  or  passages  hereby  authorized 

to  be  made  on  such  part  or  parts  thereof  respectively  (as 

shall  be  deemed  necessary  by  any  three  or  more  justices  of 

the  county  of  Surrey  or  Kent,  in  cas^  there  shall  be  any 

doubt  or  dispute  about  the  same),  firom  the  adjoining  lands 

or  grounds,  by  posts  and  rails,  hedges,  ditches,  trenches, 

banks,  or  other  fences  sufficient  to  keep  off  sheep  and  other 

cattle,  the  same  to  be  set  out  and*  made  on  the  lands  or 

grounds  which  shall  be  purchased  by,  conveyed  to,  or  vested 

in  the  said  company  of  proprietors  as  aforesaid;  and  the 

said  company  of  proprietors  shall,  at  their  own  proper  costs 

and  duirges,  from  time  to  time  maintain  and  support  the 

said  towing  paths,  and  the  said  posts,  rails,  hedges,  ditches, 

trenches^  banks,  and  other  fences  so  set  up  and  made  as 

aforesaid;  and  also  shall,  at  their  own  like  costs  and 

chaiges,  make  up,  erect,  and  set  up,  and  firom  time  to 

time  maint>ain  and  support  such  and  so  many  convenient 

gates  and  stiles  in,  over,  and  through  all  the  hedges 

and  fences  to  be  by  them  so  made  on  the  sides  of  such 

towing  paths  as  aforesaid,  and  all  such  bridges,  fording 

places,  arches,  culverts,  and  passages  over,  under,  or  by  the 

aide  0^  or  into  the  said  canal  or  collateral  cut,  and  the 

fiseders,  trenches,  and  aqueducts  communicating  therewith, 

and  the  towing  paths  on  the  sides  thereof,  of  such  dimen- 

iioiis  and  in  such  manner  as  any  three  or  more  justices  of 

the  peace  for  the  said  county  of  Surrey  or  Kent  shall  firom 

time  to  time  deem  necessary  and  direct,  and  in  case  there 

iball  be  any  dispute  about  the  same,  for  the  use  of  the 

owners  and  occupiers  of  the  lands  and  grounds,  tenements 

or  hereditaments  adjoining  to  such  canal,  its  branches, 

collateral  cat  or  cuts,  and  other  works,  or  any  of  them 

respectively;  and  the  said  company  of  proprietors  shall 

not  make  the  said  canal,  its  branches,  collateral  cut  or 

cuts,  or  any  trench  or  watercourse  belonging  to  the  same, 

in  or  acroM  any  common  highway,  public  bridle-way, 

t2 
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1840.  or  footpath^  until  they  shall^  at  their  own  proper  costs  and 
charges,  have  made  and  perfected  such  hedge  or  hedges, 
fording  place  or  fording  places,  passage  or  passages,  aich 
or  arches,  over,  across,  or  under  the  same  highway,  public 
bridle-way,  or  footpath,  of  such  dimensions  and  in  such 
manner  as  they  the  said  three  or  more  justices  of  the  peace 
for  the  said  county  of  Surrey  orKent  shall  from  time  to  time 
deem  necessary  and  direct,  not  being  contrary  to  the  true 
intent  and  meaning  of-the  act;  and  all  such  gates,  stilte, 
buildings,  arches,  fording  places,  and  other  works  and  con- 
veniences to  be  made  as  aforesaid,  shall  from  time  to  time, 
and  at  all  times  thereafter,  be  supported,  maintained,  and 
kept  in  sufficient  repair  by  the  said  company  of  proprie- 
tors," &c. 

And  the  68th,  "  that,  if  any  swivel-bridge  or  draw-bridge 
shall  be  laid  over  or  across  the  said  canal,  its  branches,  col- 
lateral cut  or  cuts,  trenches,  or  passages  to  be  made  by 
virtue  of  this  act,  all  and  every  person  or  persons  opening 
any  such  draw-bridge  or  swivel-bridge  shall,  and  he,  she, 
and  they  is  and  are  hereby  required  and  directed,  so  soon 
as  any  vessel  shall  have  passed  any  such  bridge,  to  shut 
and  fasten  the  same  (except  such  bridges  as  may  be  erected 
for  the  private  use  of  any  owner  or  owners  of  any  lands, 
teniements,  or  other  hereditaments);  and  eveiy  person 
neglecting  so  to  do,  or  wilfully  opening  any  such  swivel- 
bridge  or  draw-bridge  when  no  vessel  is  to  pass  through  the 
same,  shall  forfeit  and  pay  for  every  such  o£Fence  any  sum 
not  exceeding  20^. ;  and  in  case  any  such  bridge  be  left 
open  longer  than  necessary  for  the  passage  of  any  vessel  as 
aforesaid,  through  the  neglect  or  carelessness  of  any  person 
belonging  to  any  such  vessel,  then  the  master  or  owner  of 
such  vessel  shall  forfeit  and  pay  for  every  such  offence  any 
sum  not  exceeding  40^.;  one  moiety  of  which  said  respec- 
tive penalties  shall  go  to  the  informer." 

The  act  passed  in  1801.    The  canal  in  its  progress  diri- 
ding  certain  lands  belonging  to  one  Bolls,  it  became  neces- 
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wrj,  in  pursuance  of  the  act,  to  erect  (amongst  others)  a        1840. 
bridge  over  the  canal  at  a  spot  which  was  formerly  a  bridle-  ^^^^^^  cahal 
way.    Accordingly,  in  1804,  the  company  erected  a  swivel         ^'"- 
or  swmg  bridge.     In  1822,  a   new   district  chnrch  was        Hall. 
built  on  the  bank  of  the  canal,  streets  were  formed,  and 
repaired  by  the  parish,  and  the  neighbonrhood  rapidly  be- 
came extremely  populous ;  and  &om  the  year  1824  there 
was  considerable  user  of  the  bridge  by  the  public,  as  a  car- 
riage way,  which  continued  without  interruption  (save  when 
the  bridge  was  swung  back  to  allow  barges  to  pass)  until 
the  year  1832,  when  for  the  first  time  the  company  exacted 
a  toll,  making  however  an  exception  in  favour  of  the  tenants 
of  the  Rolls  estate.     In  1834  the  company  removed  the 
old  swivel-bridge,  and  built  a  convenient  stone  bridge  in 
thephioeof  it. 

On  the  part  of  the  plaintiffs  it  was  contended  that  this 
evidence  (which  was  given  on  the  part  of  the  defendant) 
did  not  shew  a  dedication  of  the  way  in  question  to  the 
public;  that  the  company  being  bound  by  their  act  of  par- 
liament to  erect  a  bridge  over  the  locus  in  quo  for  the  use 
of  a  hrge  class  of  persons,  and  the  act  being  a  public  act, 
the  pnbUc  must  be  assumed  to  have  known  that  thtre  was 
no  original  intention  to  dedicate;  and  that  the  question 
▼as  solely  one  of  intention :  and  Barrachugh  v.  Johnson, 
8  Ad.  &  E.  99,  3  N.  &  P.  233,  was  cited. 

Lord  Deiunan,  in  his  summing  up,  having  gone  through  Summing  up. 
the  evidence,  and  read  the  following  passage  from  the  ruling 
of  Lord  EUenborough  in  Rex  v.  Lloyd,  1  Camp.  260— "K 
the  owner  of  the  soil  throws  open  a  passage,  and  neither 
marks  by  any  visible  distinction  that  he  means  to  preserve 
all  his  rights  over  it,  nor  excludes  persons  &om  passing 
through  it  by  positive  prohibition,  he  shall  be  presumed  to 
have  dedicated  it  to  the  public" — told  the  jury,  that,  sup- 
posing the  bridge  in  question  to  have  been  originally 
erected  for  the  exclusive  accommodation  of  the  tenants  of 
the  Bolls  estate,  still,  if,  in  consequence  of  the  acts  of  the 
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1840.        company^  an  idea  grew  up  in  the  minds  of  the  public  that 
SurrbtCanal  ^^^  company  had  dedicated  the  way  to  the  pubfie  iwc,  they 
Co*  might  find  such  dedication. 

Hall.  The  jury  having  returned  a  verdict  for  the  defendant— 

Thesiger,  in  Michaehnas  Term  last,  obtained  a  rale  nia 
for  a  new  trial,  on  the  ground  of  misdirection. — He  sub- 
mitted that  the  proper  question  for  the  jury  was,  not  what 
idea  had  grown  up  in  the  mind  of  the  public,  but  whether 
the  owners  of  the  soil  had  exhibited  an  intention  to  dedi* 
cate  the  way  to  the  public — Barraclaugh  v.  John9on,  Boberti 
V.  KaiTy  1  Camp.  262,  n.,  Lethhridge  v.  Winter,  1  Camp. 
263,  n.,  and  The  King  v.  The  Inhabitants  of  St.  Benedid, 
Cambridge,  4  B.  &  Aid.  447. 

ChanneU,  Serjeant,  and  3f.  Chambers,  now  shewed  cause. 
The  question  of  dedication  was  not  withdrawn  firom  the 
jury:  and  the  only  contention  can  be  whether  or  not  there 
was  any  evidence  upon  which  to  leave  that  question  to  them. 
The  fair  result  of  the  evidence,  so  far  as  it  relates  to  the 
right  to  use  the  way  with  carriages  and  horses,  undoubtedly 
is,  that  this  bridge  was  originally  erected  for  the  exclusive 
convenience  and  accommodation  of  the  tenants  of  the  Bolls 
estate.  But  it  was  proved  that  the  public  had  between  the 
years  1822  and  1832  freely  used  the  way,  subject  onty  to 
the  temporary  interruption  presented  by  the  nature  of  the 
bridge  itself.  The  King  v.  The  Inhabitants  of  8t.  Benedict, 
Cambridge,  was  the  c^e  of  a  presentment  for  non-repair 
of  a  highway;  and  the  question  turned  upon  the  £BU!t  of  the 
parish  having  acquiesced  in  the  dedication  of  the  way  to 
the  public;  and  therefore  it  has  no  application  here.  At 
the  trial  Lord  Denman  had  before  him  the  case  of  Bamh 
clough  V.  Johnson,  where  he  himself  expressly  lays  it  down 
that  "  a  dedication  must  be  made  with  intention  to  dedi- 
cate.^' It  cannot,  therefore,  be  supposed  that  he  contem- 
plated withdrawing  from  the  jury  the  question  of  intention 
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to  dedicate;  paarticularly  as  he  read  to  them  the  passage        1840. 
that  is  there  dted  firom  the  opinion  of  Lord  Ellenborough  g^^^J^^^^^ 
in  Be^  r.  Lloyd,  1  Camp.  260.    The  very  term  ^'dedica-         co. 
tion'^  implies  that  there  must  be  an  intention  to  dedicate        hall. 
made  oat.    The  direction  was  substantially  in  accordance 
with  that  of  Bayley^  J.,  in  Harper  v.  Charlesworth,  4  B.  & 
&  C.  574,  6  D.  &  R.  572.     [Maule,  B.— It  was  held  in  The 
King  y.  The  InhabUanie  of  Leake,  5  B.  &  Ad.  469,  2  N.  & 
M.  595,  that  the  inhabitants  of  a  parish  are  bound  by  law 
to  repsdr  all  roads  within  it  dedicated  to  and  used  by  the  • 
public,  although  there  be  no  adoption  of  such  roads  by 
the  parish.    Parke,  J.,  in  deUvering  the  judgment  of  the 
court  in  that  ease,  expressly  dissents  from  the  doctrine  of 
Bayley,  J.,  in  The  King  y.  The  Inhabitants  of  St.  Benedict, 
Cambridge^     And  there  was  ample  evidence  to  warrant 
the  jury  in  inferring  a  dedication.    The  occasional  inter- 
raption  of  the  way,  though  a  fact  to  be  taken  into  consi- 
deration by  the  jury,  did  not  rebut  the  inference  to  be 
drawn  from  the  rest  of  the  evidence  in  the  cause.    Public 
rights  of  way  during  certain  hours  of  the  day  only  are  com- 
mon in  the  Metropolis. 

Thetiger,  and  Shee,  Serjeant,  in  support  of  the  rule. — 
The  direction  of  the  learned  judge  was  clearly  erroneous, 
and  calculated  to  lead  the  minds  of  the  jury  from  the  only 
point  they  had  to  consider,  viz.  whether  the  evidence  war- 
ranted them  in  inferring  that  the  company  intended  to  de- 
dicate the  way  to  the  public.    His  lordship,  in  Barraclough 
V.  Joh$i9onj  says:  "  A  dedication  must  be  made  with  inten- 
tion to  dedicate.    The  mere  acting  so  as  to  lead  persons  into 
the  supposition  that  the  way  is  dedicated,  does  not  amount 
to  a  dedication,  if  there  be  an  agreement  which  explains 
the  traosaction.^'     So,  here,  the  mere  acting  so  as  to  lead 
persons  into  the  supposition  that  the  way  is  dedicated,  does 
not  amount  to  a  dedication,  because  the  act  of  parliament 
made  it  compulsory  on  the  company  to  erect  the  bridge  for 
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1840.        the  accommodation  of  Mr.  RoUb's  tenants.    The  act  ex- 
^"eyCanal  pl*"^^  *^®  transaction;  and,  being  a  public  act,  the  public 
Co.  are  bound  to  be  cognizant  of  it.     How  could  the  jury  un- 

Hall.  destand,  firom  the  way  in  which  the  case  was  presented  to 
them,  that  they  were  to  refer  to  the  intention  of  the  com- 
pany and  not  to  the  notions  of  the  public?  In  Roberts 
T.  Karr,  1  Camp.  262,  n..  Heath,  J.,  says:  ''A  dedication 
must  be  made  openly  and  with  a  deliberate  purpose." 
Here  the  evidence  of  interruption  was  infinitely  stronger 
than  in  that  case:  the  way  was  subject  to  constant  ob- 
structions while  barges  were  passing;  and  there  is  nothing 
in  the  act  to  compel  the  company  to  replace  the  bridge  for 
convenience  of  the  public.  In  The  King  v.  The  Inhabiiants 
of  Si.  Benedict,  Cambridge,  Abbott,  C.  J.,  considered  that 
the  clause  in  the  local  act  maldng  it  compulsoiy  on  the 
owner  of  the  soil  to  permit  a  qualified  passage,  viz.  to  all 
persons  entitled  to  use  an  old  occupation  road,  distinguished 
the  case  fix>m  those  cited.  It  may  be  doubted  here,  whe- 
ther, considering  the  nature  of  this  company,  they  had  the 
power  to  dedicate  to  the  public  such  a  right  as  that  claimed, 
which  would  necessarily  entail  upon  them  the  expense  of 
keeping  this  bridge  in  repair. 

TiNDAL,  C.  J. — ^This  is  an  action  of  trespass  for  break- 
ing and  entering  a  certain  close  of  the  plaintifRs,  being  a 
bridge  erected  and  built  over  a  certain  canal  called  The 
Grand  Surrey  Canal.  The  plea  is,  that,  before  and  at  the 
said  time  when  &c.  in  the  declaration  mentioned,  there 
was  and  of  right  ought  to  have  been  a  certain  common 
and  public  highway  into,  through,  over,  and  along  the  said 
close  in  which  &c.  in  the  declaration  mentioned,  for  all 
the  Uege  subjects  of  our  lady  the  queen  to  go,  pass,  and 
repass,  on  foot,  and  with  horses,  chaises,  cattle,  and  car- 
riages, at  all  times  of  the  year,  at  their  free  will  and 
pleasure;  wherefore  the  defendant,  being  a  liege  subject 
of  our  said  lady  the  queen,  and  having  occasion  to  use  the 
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same  W9j,  at  the  said  time  when  &c.^  by  himself  and  with        1840. 
a  certain  hone  and  chaise^  went^  passed,  and  repassed  into,  Su&ut  Canal 
through,  over,  and  along  the  said  close  in  which  &c.,  in,         ^^* 
by,  and  along  the  said  highway  there,  using  the  same  as        Hall. 
he  lawfully  might  for  the  cause  aforesaid  &c.    And  the 
question  is  whether  or  not  there  was  a  public  highway  for 
horses  and  carriages  over  the  locus  in  quo.     Two  objec- 
tions are  made  to  the  verdict  that  has  been  found  for  the  de- 
fendant— ^the  one,  that  Lord  Denman,  in  leaving  the  case 
to  the  jury,  improperly  directed  them  that  they  might 
presume  a  right  of  way  dedicated  to  the  public,  without 
considering  the  intention  on  the  part  of  the  dedicators — ^the 
other,  that^  under  the  circumstances  of  the  case,  and  par- 
ticularly regard  being  had  to  the  act  of  parliament  abready 
referred  to,  there  was  no  ground  for  presuming  a  dedi- 
cation. 

With  r^ard  to  the  first  objection,  it  appears  to  me,  Jnry  properly 
that,  looking  to  the  whole  of  the  summing  up,  no  just 
exception  can  be  taken  to  the  manner  in  which  the  case 
was  presented  to  the  jury.     Lord  Denman  told  the  jury, 
that,  supposing  the  bridge  to  have  been  originally  erected 
for  the  exchisiYe  accommodation  of  the  tenants  of  the 
Bolk  estate,  still,  if,  in  consequence  of  the  acts  of  the 
company,  an  idea  grew  up  in  the  minds  of  the  public  that 
the  company  had  dedicated  the  way  to  the  public  use, 
they  might  find  such  dedication.    It  seems  to  me  that  the 
Teiy  ground-work  of  this  direction,  is,  that  the  jury  are  to 
judge  firom  the  acts  of  the  plaintiffs  themselves  whether  or 
not  there  was  in  point  of  fact  a  dedication  of  the  way  in 
question.     It  is  almost  impossible,  with  the  case  oiBarra- 
cUmgh  v.  Johman  before  him,  where  his  lordship  expressly 
says  that  "  a  dedication  must  be  made  with  intention  to 
dedicate,''  that  he  should  upon  this  occasion  have  with- 
drawn the  question  of  intention  £rom  the  jury,  as  is  sug- 
gested; more  particularly,  seeing  that  there  was  a  long 
discuBsion  as  to  the  nature  of  the  alleged  dedication.    It 
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1840. 


Verdict  war- 
ranted by  the 
evidence. 


18  probable  that  he  refraiiied  &om  going  very  fiilly  into 
the  questionj  because  it  had  been  so  elaborately  considered 
at  the  bar.  But^  upon  the  whole^  I  cannot  understand 
the  direction  other  than  as  implying  that  the  jury  were  to 
consider  whether  or  not  the  company  intended  to  dedicate 
the  way  in  question  to  the  public. 

The  next  question  is,  whether,  from  the  nature  of  the 
plaintiffs^  property,  or  the  act  of  parliament,  there  was 
enough  to  prevent  the  implication  of  any  such  intention 
to  dedicate.  I  am  not  aware  that  there  is  anything  in  the 
nature  or  constitution  of  this  company  to  prevent  them 
from  dedicating  to  the  public  a  right  of  way,  as  any  other 
individual  or  corporate  body  might  do.  They  are  the 
masters  of  their  own  property :  and,  though  they  may  be 
answerable  to  the  proprietors  for  any  miscarriage,  still,  ai 
between  them  and  the  public,  I  see  no  reason  why  a  right 
of  way  may  not  be  acquired  by  the  latter,  eithar  by  a 
grant  from  the  company,  by  uninterrupted  user  for  a  series 
of  years,  or  in  any  other  manner  in  which  such  right  is 
usually  acquired.  The  evidence  appears  to  stand  thus:— 
From  the  year  1822  down  to  1834,  there  was  a  swivel 
bridge  over  the  canal  at  the  spot  in  question.  This  bridge 
was  used  indiscriminately  by  all  persons  without  interrup- 
tion down  to  the  year  1832.  This  is  attempted  to  be 
accoimted  for  by  the  circumstance  of  many  of  the  tenants 
of  the  Bolls  estate  (for  whose  use  the  bridge  was  originally 
designed)  having  built  upon  the  land  upon  both  sides  of 
the  canal.  In  1822  a  church  was  biult  in  the  neighbour- 
hood of  the  canal,  and  this  naturally  led  to  an  increase  of 
houses.  It  might  then  have  become  a  matter  of  indiffer- 
ence to  the  company  whether  they  stopped  to  inquire  the 
right  of  each  individual  to  pass  over  the  bridge,  or  per- 
mitted all  persons  freely  to  use  the  way.  Whatever 
passed  in  the  minds  of  the  company,  the  public  did  hare 
the  uninterrupted  use  of  the  way  from  1822  to  1832  with- 
out payment  of  any  toll.    Is  not  that  strong  ground  fisr 
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prefluming  an  intention  on  the  part  of  the  company  to  1840. 
aDow  the  public  the  fiiee  nse  of  the  way  ?  It  is  tnie^  that, 
in  the  year  1834,  the  old  swivel  bridge  was  removed,  and 
a  permanent  stone  bridge  erected  in  its  place,  and  that  a 
toll  has  ever  since  been  demanded  and  paid.  If  the  matter 
were  to  rest  upon  what  had  taken  place  since  1834^  it 
would  be  difficult  to  say  that  there  had  been  any  dedica* 
tion  to  Ihe  public.  But  we  must  go  farther  back,  and  see 
how  matters  stood  between  1822  and  1832  when  the  change 
took  place :  for,  if  the  pubUc  had  acquired  a  right  to  pass 
over  the  swivel  bridge,  subject  only  to  the  temporary  in* 
termption  occasioned  by  the  passage  of  barges  through  it^ 
the  dicnmstance  of  the  company  having  erected  a  more 
convenient  and  permanent  bridge  cannot  have  the  effect 
of  destroying  such  right.  It  seems  to  me  that  there  was 
in  this  case  evidence  for  the  jury;  and  I  am  not  dissatis- 
fied with  the  conclusion  they  have  come  to.  The  mle  will 
therefore  be  discharged. 

BosAKQUBT^  J.,  was  abseut  during  the  earlier  part  of  the 
ai^oment,  and  therefore  declined  to  give  any  opinion* 

Erskine,  J. — ^If  the  only  sentence  uttered  by  the  learned 
Chief  Justice  in  leaving  the  case  to  the  jury  had  been  that 
which  has  been  animadverted  upon  by  the  counsel  for  the 
plaintiffii,  vis.  that,  supposing  the  bridge  to  have  been  ori« 
ginally  erected  for  the  exclusive  accommodation  of  the 
tenants  of  the  Bolls  estate,  still,  if,  in  consequence  of  the 
acta  of  the  company,  an  idea  grew  up  in  the  minds  of  the 
public  that  the  company  had  dedicated  the  way  to  the 
public  use,  they  might  find  such  dedication,  there  might 
perhaps  have  been  reason  to  doubt  whether  or  not  the  jury 
fully  comprehended  that  it  was  left  to  them  to  determine 
from  the  evidence  presented  to  them  whether  the  company 
had  or  had  not  dedicated  the  way  to  the  public.  But,  when 
we  find,  from  tiie  report  of  the  learned  judge,  that  ihe 
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1840.        whole  of  the  evidence  was  read  over  to  the  jury ;  and  that 

surreyCanal  *^®  contest  before  us  has  been,  not  that  the  facts  were  not 

Co.         properly  presented  to  the  jury,  but  that  the  learned  judge 

Hall.  ought  to  have  laid  it  down  as  matter  of  law  that  there  was 
no  dedication ;  it  is  impossible  to  doubt  that  he  must  have 
stated  the  case  to  them  in  such  a  way  as  to  make  them  un- 
derstand that  it  was  for  them  to  determine,  firom  the  whole 
of  the  facts,  whether  or  not  the  company  had  intended  to 
dedicate  the  way  in  question  to  the  public.  And  if  the 
learned  judge  did  so  leave  the  case  to  the  jury,  I  am  of 
opinion  that  it  was  rightly  left.  He  was  not  bound  to  teU 
them,  as  a  matter  of  law,  that  the  company  could  not  make 
such  dedication.  I  also  think  that  the  facts  warranted  the 
conclusion  the  jury  came  to.  The  circumstance  of  the 
original  bridge  having  been  so  constructed  as  to  occasion 
temporary  interruption  of  the  user,  would  be  a  strong  fact 
to  shew  the  absence  of  an  intention  to  dedicate.  But  it  is 
not  conclusive  ,*  for,  there  might  be  a  dedication  subject  to 
such  temporary  suspension  of  the  right,  as  is  frequently 
the  case  where  a  public  road  is  crossed  by  a  railway.  Such 
temporary  interruption,  there  being  no  reservation  of  a 
power  to  interrupt,  does  not  prevent  the  dedication. 

Maule,  J. — ^It  appears  to  me  that  the  question  whether 
or  not  there  was  a  dedication  of  the  way  over  this  bridge 
to  the  public  was  a  question  of  fact  fit  for  the  jury,  and 
was  properly  left  to  them.  It  appeared  that  for  a  period 
of  ten  years  the  public  crossed  over  the  canal  without  in- 
terruption, by  such  means  as  were  then  at  hand.  An  im- 
provement by  the  owners  of  the  close,  so  as  to  make  the 
way  more  convenient,  would  not  take  away  a  right  so 
gained.  Many  observations  would  arise,  and  no  doubt 
were  strongly  and  skilfully  pressed  at  the  trial,  as  to  the 
nature  and  objects  of  the  company,  and  the  purposes  for 
which  they  were  required  by  the  legiBlature  to  erect  the 
bridge  in  question.    These  were  very  fit  to  be  addressed  to 
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the  jury  in'  considering  the  question  of  dedication^  that  is         i840. 

the  intention  to  dedicate.     I  do  not  think  the  language  „  ^ — "^^ 

.  «  ^     Surrey  Cawal 

imputed  to  Lord  Denman  is  at  all  inconsistent  with  his  Co. 

having  assomed  that  the  jury  were'to  take  into  their  con-  Hall. 
sideration  the  intention  of  the  company.  Although  the 
bridge  was  at  first  erected  solely  for  the  accommodation 
of  the  tenants  of  the  Rolls  estate/  yet,  as  the  parties 
who  were  entitled  to  use  the  way  were  very  numerous,  the 
company  must  either  knowingly  permit  the  public  to  use 
the  way  uninterruptedly  or  employ  some  person  in  a  diffi- 
cult examination  that  must  of  necessity  involve  them  in 
coDsiderable  litigation :  and  that  of  itself  affords  strong 
ground  for  concluding  that  they  did  intend  to  dedicate  the 
way  to  the  public.  The  pecidiar  facts  of  the  case  afford 
cogent  arguments  on  either  side.  The  whole  of  those  facts 
having  been  left  to  the  jury,  and  there  having  been,  as  we 
oonoeive,  no  misdirection  in  point  of  law,  the  rule  must  be 
discharged. 

Rule  dischai^ed. 


Thompson  and  Another  v.  Paboen  and  Others.  Wednesday, 

T\  June  Zrd, 

UEBT  on  a  replevin  bond.    The  declaration  stated  that  a  replevin- 
theretofore,  to  wit,  on  the  26th  August,  1838,  at  the  parish  Si"enTnd^i- 
of  St.  Giles,  Cripplegate  Without,  in  the  city  of  London,  ^^^^^J^l^l^^ 
the  plaintiffs  distrained  the  goods  and  chattels  of  W.  Far-  London  in  his 
den,  one  of  the  defendants  hereinbefore  mentioned,  for  a  ^'^  °*""     ^' 
certain  sum  of  money  then  due  to  the  said  W.  Thompson, 
for  rent;  and,  the  said  goods  and  chattels  being  so  dis- 
trained, the  said  W.  Farden  afterwards,  and  within  the 
space  of  five  days  then  next  ensuing,  to  wit  on  the  31st 
August,  in  the  year  aforesaid,  made  his  plaint  before  Sir 
Moses  Montefiore,  knight,  then  being  one  of  the  sheriffs 
of  the  said  city  of  London,  out  of  the  court  of  Hustings 
of  the  said  city  of  London,  of  the  taking  and  unjustly  de- 
taining of  the  said  goods  and  chattel's'  of  the  said  W.'Far- 
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1840.  den  by  the  plaintiffs^  and  then  prayed  the  said  Sir  Moses 
Montefiore,  knight,  so  then  being  one  of  the  sheriffs  of 
the  said  dty  of  London  as  aforesaid,  that  the  said  goodi 
and  chattels  mi^t  be  forthwith  replcTied  by  the  said  Sir 
Moses  Montefiore,  knight,  so  then  being  one  of  the  sheriffs 
of  the  said  city  of  London  as  aforesaid,  and  delivered  to  the 
said  W.  Farden;  and  thereapon  the  said  Sir  Moses  Mon- 
tefiore,  knight,  so  then  being  one  of  the  sheriffs  of  the  ssid 
city  of  London  as  afcuresaid,  according  to  the  form  of  the 
statute  in  sach  case  made  and  provided,  did  take  firtnn  the 
said  W.  Farden,  and  from  B.  F.  and  G.  F.,  the  other  two 
defendants,  as  two  responsible  sureties,  a  bond  in  double 
the  value  of  the  said  goods  and  chattels  so  distrained  as 
aforesaid  (the  value  of  the  said  goods  and  chattels  having 
been  on  that  occasion  first  ascertained  by  the  oath  of  a 
credible  witness  duly  sworn  according  to  the  form  of  the 
statute  in  such  case  made  and  provided) :  and  the  defend- 
ants, on  the  said  31st  August,  in  the  year  aforesaid,  by 
their  certain  writing  obligatory  sealed  with  their  respectLve 
seals,  &c.,  did  jointly  and  severally  acknowledge  themselves 
to  be  held  and  firmly  bound  unto  the  said  Sir  Moses  Mon- 
tefiore,  knight,  so  then  being  one  of  the  sheriffs  of  the  said 
dty  of  London  as  aforesaid,  in  the  said  sum  of  20/.  above 
demanded,  to  be  paid  to  the  said  sheriff;  with  a  condition 
thereunder  written,  that,  if  the  said  W.  Farden  should 
appear  at  the  then  neact  court  of  Hustings  to  be  holden  for 
the  said  dty  of  London  at  the  Guildhall  of  ike  said  dty 
of  London,  and  should  prosecute  his  said  suit  with  effect 
and  without  delay  against  the  plaintiffs  for  taking  and  dis- 
training his  the  said  W.  Farden's  goods  and  chattels  then 
lately  distrained  by  them  the  plaintiffs,  and  should  make 
a  return  thereof  if  a  return  thereof  should  be  adjudged  in 
the  said  court,  or  any  other  court  into  which  the  said  suit 
might  be  removed,  and  should  well  and  truly  keep  harm- 
less and  indemnify  the  said  sheriff  and  Us  deputies  touch- 
ing and  concerning  the  replevying  of  the  said  goods  and 
chattels,  then  the  said  obligation  was  to  be  void  and  of  no 
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effect :  And  thereupon  tiie  said  Sir  Mosea  Montefiore,  so        1840. 
then  bemg  one  of  the  therifis  of  the  said  city  of  London 
as  afinresaidy  afterwards,  to  wit,  on  the  day  and  year  last 
sfbresaid,  at  the  pn^er  of  the  said  WiUiam  Farden,  re* 
pleried  and  made  deliverance  of  the  said  goods  and  chat- 
teh  to  the  said  W.  Farden,  according  to  the  duty  of  his 
said  office :  And  although,  afterwards,  to  wit,  on  the  2nd 
October,  in  the  year  aforesaid,  the  ooort  of  Hustings  for 
the  said  city  of  London  was  duly  holden  at  the  OuildhaU 
of  the  said  city  of  London  aforesaid,  before  the  Bight 
Hon.  Sir  John  Cowan,  Bart.,  Lord  Mayor  of  the  said  city 
of  London,  Sir  Greorge  Carrol,  knight,  and  Sir  Moses  Mon- 
tefiore,  knight,  sheriffs  of  the  said  city  of  London,  the  same 
bdng  the  next  court  of  Hustings  for  the  said  dty  of  Lon- 
don sfker  the  making  the  same  writing  obligatory  as  afore- 
said; yet  the  said  W.  Farden  did  not  appear  at  the  said 
court  of  Hustings  so  holden  next  after  the  making  of  the 
said  writing  obligatory  as  aforesaid,  and  prosecute  his  said 
suit  with  effect  and  without  delay  against  the  plaintiffs,  ac- 
cording to  the  form  and  effect  of  the  said  condition,  but 
whdly  omitted  and  neglected  so  to  do,  whereby  the  said 
writing  obligatory  became  forfeited  to  the  said  Sir  Moses 
Montefiore,  knight,  so  then  being  one  of  the  sheriffs  of  the 
asid  city  of  London  as  aforesaid :  and  the  same  being  so 
forfeited,  the  said  Sir  Moses  Montefiore,  knight,  after- 
wards, and  after  the  expiration  of  his  said  shrievalty,  to 
wit,  on  the  18th  December,  in  the  year  aforesaid,  at  the 
request  and  costs  of  the  plaintiffs,  by  an  indorsement  on 
the  said  writing  obligatory,  duly  assigned  the  said  writing 
obligatory  to  the  plaintiffs,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  as  by  the  said 
indorsement  indorsed  on  the  said  writing  obligatory  as 
afoireeaid,  &c. :  By  means  whereof,  and  by  force  of  the 
statute  in  such  case  made  and  provided,  an  action  hath 
accmed  to  the  plaintiffs,  as  assignees  of  the  said  Sir  Moses 
Montefiore,  knight,  so  having  lately  been  one  of  the  she- 
rifis  of  the  said  dty  of  London  as  aforesaid,  to  demand 
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1840.  and  have  of  and  from  the  defendants  the  said  sum  of  20/. 
above  demanded;  yet  the  defendants  (although  often  re- 
quested so  to  do)  had  not,  nor  had  any  or  either  of  them 
as  yet  paid  the  said  sum  of  20/.  above  demanded,  or  any 
part  thereof,  to  the  said  Sir  Moses  Montefiore;  knight, 
before  the  said  assignment,  or  to  the  plaintiffs,  assignees 
as  aforesaid,  or  either  of  them,  since  the  said  assignment, 
but  had  hitherto  whoUy  neglected  and  refused,  and  still 
did  neglect  and  refuse  to  pay  the  same,  or  any  part 
thereof,  to  the  plaintiffs,  assignees  as  aforesaid:  to  the 
damage  of  the  plaintiffs,  as  assignees  as  aforesaid,  of  lOJ. 
To  this  declaration  the  plaintiffs  demurred  general^; 
and  the  plaintiffs  joined  in  demurrer. 

Gonlbum,  Serjeant,  in  support  of  the  demurrer. — ^The 
question  is  whether  one  of  the  sheriffs  of  London  may  of 
Ids  own  mere  authority  and  in  his  own  name  take  a  re- 
plevin bond,  without  any  necessity  for  it  being  suggested 
upon  the  record,  as  in  Rex  if  Regina  v.  Warrington^  1  Salk. 
152, 4  Mod.  65,  Carth.  214.  The  authority  of  the  sheriff  to 
grant  replevins  was  first  given  by  the  statute  of  Marle- 
berge  (52  Hen.  8),  c.  21,  which  provided,  '^  that,  if  the 
beasts  of  any  man  be  taken,  and  wrongfully  withholden, 
the  sheriff,  after  complaint  made  to  him  thereof,  may  deli- 
ver them  without  let  or  gainsaying  of  him  that  took  the 
beasts,  if  they  were  taken  out  of  liberties :  and  if  the  beasts 
were  taken  within  any  liberties,  and  the  bailiffs  of  the  lib^^ 
will  not  deliver  them,  then  the  sheriff,  for  default  of  those 
bailiffs,  shall  cause  them  to  be  delivered.''  And  the  11 
Geo.  2,  c.  19,  s.  23,  to  prevent  vexatious  replevins  of  dis- 
tresses taken  for  rent,  enacts  "  that  all  sheriffs  and  other 
officers  having  authority  to  grant  replevins,  may  and  shall 
in  every  replevin  of  a  distress  for  rent,  take  in  their  own 
names,  from  the  plaintiff  and  two  responsible  persons  as 
sureties,  a  bond  in  double  the  value  of  the  goods  dis- 
trained (such  value  to  be  ascertained  by  the  oath  of  one  or 
more  credible  witness  or  witnesses  not  interested  in  the 
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goods  or  diatrea^  vUdb  oaA  "At  pcamm  ^TtaoJuf:  cw^  1^^4(U 
repkrin  is  hoAy  *"<^**«"^  aad  Toqnirecl  to  admmisterX 
and  oonditioiied  tar  pniBocstnig  l3ie  sodt  iridi  effect  nd 
witbout  debj^  and  tar  dnhr  innniiug  dc  goods  and  dat* 
tds  distrained  in  case  a  relani  AaR  be  airarded,  liefanr 
sny  detifcianoe  be  made  of  die  diatieB ;  and  that  sdc^ 
sheriff  or  other  officer  as  afiveoid  taking  aaj  anc^  bond, 
shall,  at  the  leqpaA  or  eorti  of  fte  aityaant  or  peraon 
makbig  cogninnrp,  aaagn  aodi  bosid  to  the  afoivant  or 
person  afiNresaid,  by  indorsing  the  suae  and  attesting  it 
under  his  hand  and  seal  in  the  preaenoe  of  two  or  more 
credible  witnesses,"  fcc  [Tladis^  C.  J.— The  question  is 
whether  or  not  <Mie  of  the  two  sheriffs  of  London  may 
grant  a  plaint  in  replerin ;  fix;  if  he  may,  then,  according 
to  the  words  of  the  11  Geo.  2,  c  19,  s.  23,  he  may  take  a 
replevin  bond.]  The  act  may  nnqoestionably  be  done  by 
one,  or  bya  derk  in  the  sheriff's  oflice,  bnt  it  must  purport 
to  be  the  act  of  the  office. 

Peacock,  contra. — ^It  has  been  the  invariable  practice  in 

the  citf  of  London,  as  £sr  back  as  liring  memoiy  goes,  for 

each  sheriff  to  grant  replerins  alone.     In  London  the 

8heri£&  are  two  distinct  officers.    In  Bobon's  Priril^a 

Londini,  edit.  1723,  p.  811,  it  is  said :  ''  The  two  sheriffs 

of  London  do  each  of  tbem  keep  a  court  of  record,  where 

they  hold  plea  of  all  personal  actions;  and  the  two  prisons 

(called  the  compters)  belong  to  them:'^  and  each  is  solely 

answerable  for  bis  own  escapes — Rich  v.  Sir  Thomaa  Player, 

Sldn.  104.    The  condition  of  tbe  bond  here  is,  to  appear 

in  the  court  of  Hustings,  tbe  judges  of  which  are  tbe  Lord 

Mayor  and  tbe  two  sheriffs  for  tbe  time  being — Bobun, 

228.    If  tbe  argument  on  tbe  other  side  were  correct,  it 

would  follow  that  tbe  bond  must  be  taken  in  the  name  of 

the  mayor  and  tbe  sheriffs.    Tbe  practice  on  granting  re- 

I^evins  is  thus  stated  in  Bobun,  p.  236 :  **  In  a  writ  of 

replegiare  or  replerin,  tbe  process  is  thus — ^if  a  man  take  a 

VOL.  I.  U 
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1840.        distress  within  the  said  dty,  he  which  oweth  the  goods 
Thompson     ^^^^  come  to  one  of  the  sheriffs,  and  shall  have  an  officer  at 

o*  the  command  of  the  court  to  go  to  the  party  that  took  the 

Farden* 

goods,  and,  if  he  may  have  the  view,  to  'praise  them  by 

two  men,  and  then  a  plaint  shall  be  made  in  the  sheriff's 
paper  office  to  this  effect — J.  H.  queritur  versus  W.  B. 
de  averiis  suis  injuste  capt'  in  dominio  suo  vel  in  libero  te- 
nemento  suo  in  parochift  St.  &c. :  and  the  said  party  shall 
bring  two  sufficient  securities  to  return  the  goods  in  case 
the  same  be  awarded."  Again,  in  p.  237 :  "  He  that  would 
replevy  goods  in  London  may  go  to  the  clerk  of  the  papers 
belonging  to  one  of  the  compters,  and  give  in  particulars 
and  security  to  restore  the  goods  or  the  value  in  case 
upon  a  trial  it  shall  appear  the  same  did  not  belong  to 
him.  And  then  the  clerk  will  give  a  warrant  to  one  of 
the  sheriff's  officers,  to  cause  the  goods  to  be  appraised, 
and  to  deliver  them  to  the  plaintiff.  After  this  appraise- 
ment is  made,  and  the  goods  delivered,  the  officer  must 
make  return  thereof  to  the  clerk  of  the  papers,  who  will 
immediately  thereupon  certify  the  record  thereof  into  this 
court  [the  court  of  Hustings],  where  the  same  must  be  de- 
cided." The  case  is  clearly  within  the  11  Geo.  2,  c.  19, 
8.23. 

Goulbum,  Serjeant,  in  reply. — ^The  case  of  Rich  ▼.  Sir 
Thomas  Player  can  scarcely  be  relied  on  as  an  authority : 
nothing  was  decided,  but  ''  a  further  day  was  given  to 
bring  in  more  precedents :"  and  it  is  contrary  to  the  case  of 
Bex  et  Regina  v.  Warrington.  That  was  an  information 
for  a  riot  committed  in  Chester;  it  was  suggested  upon 
the  roll  that  one  of  the  sheriffs  was  a  defendant,  upon 
which  the  venire  facias  was  prayed  and  directed  to  the 
other  sheriff.  Upon  not  guilty  pleaded,  the  jury  found 
them  guilty :  after  which  it  was  moved  in  arrest  of  judg- 
ment, that  the  venire  should  have  been  awarded  to  the 
coroner,  because  both  sheriffs  make  but  one  officer,  or 
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rather  that  both  persons  make  but  one  sheriff.     "  Sed  non        igio. 
allcxaitnr:  for,  though  one  be  challenged,  the  other  may 
execnte  the  writ,  but  he  does  it  in  the  name  of  both;  as, 
where  one  arrests  a  man,  or  neglects  to  arrest  a  man,  the 
arrest  or  neglect  is  the  act  or  neglect  of  both"    No  prece- 
dent can  be  found  of  an  action  against  one  of  the  sheriffs  of 
London  for  an  escape.     [MaiUe,  J.,  referred  to  Wilson  y. 
Hobday,  4  M.  &  S.  120.    There,  the  plaintiffs,  as  assignees  of 
a  replevin  bond,  declared  against  the  defendant,  one  of  the 
sureties,  that,  at  the  city  of  Canterbury,  and  within  the 
jmisdiction  of  the  mayor  of  the  city,  they  distrained  the 
goods  of  W.  H.  for  rent,  and  that  W.  H.  at  the  said  dty 
made  his  plaint  to  the  mayor  &c.,  and  prayed  deliverance 
&€.;  whereupon  the  mayor  took  from  him  and  the  de- 
fendant and  another  person  a  bond,  which  they  all  three 
executed,  conditioned  for  W.  H.  appearing  before  the 
mayor  or  his  deputy  at  the  next  court  of  record  of  the 
city,  and  there  prosecuting  his  suit  &c.;  and  thereupon 
the  mayor  replevied  kc. :  and  it  was  held  that  it  was  no 
ground  for  special  demurrer,  that  the  declaration  did  not 
shew  a  custom  for  the  mayor  to  grant  replevin,  and  take 
bond.]    In  that  case  the  court  assumed  that  there  was  a 
custom  or  charter  enabling  the  mayor  to  grant  replevins. 
Uere,  the  power  of  the  sheriff  rests  upon  the  statute. 

TiNDAL,  C.  J. — ^It  appears  to  me  that  sufficient  autho- 
rity has  not  been  shevm  to  us  to  impeach  the  validity  of 
the  bond  set  out  in  the  declaration.  It  is  well  known, 
that,  in  the  earlier  periods  of  our  history,  difficulties  were 
thrown  upon  the  common  people  by  vexatious  distresses  of 
their  goods  and  their  beasts;  and  that,  before  the  statute 
of  lUarleberge,  the  only  remedy  for  this  grievance  was  by 
the  tedious  and  expensive  process  of  replegiari  facias,  which 
issued  out  of  Chancery,  commanding  the  sheriff  to  deliver 
the  distress  to  the  owner,  and  afterwards  to  do  justice  in 
respect  of  the  matter  in  dispute  in  his  own  county  court. 

u2 
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1840.        That  statute  (c.  21)  enacts,  "  that,  if  the  beasts  of  any  man 
be  taken  and  wrongfully  withholden,  the  sheriff,  after 
complaint  made  to  him  thereof,  may  deliver  them  without 
let  or  gainsaying  of  him  that  took  the  beasts,"  8cc.— evi- 
dently intending  to  provide  festinum  remedium  as  large 
and  extensive  as  the  evil  called  for.    With  respect  to  the 
office  of  sheriff,  it  is  familiar  to  all  that  the  city  of  London 
differs  from  a  county  at  large  in  this,  that  it  has  two 
sheriffs,  who  in  Middlesex  form  but  one  officer:  and  the 
question  here  is  whether  these  two  sheriffs  are  so  far 
separate  and  distinct  officers  that  one  alone  may  in  his 
own  name  grant  this  festinum  remedium :  for,  if  he  may, 
there  is  an  end  of  the  question — ^the  11  Geo.  2,  c.  19, 
8.  28,  evidently  giving  the  power  to  take  the  replevin  bond 
to  the  officer  who  grants  the  replevin.    For  some  pur- 
poses it  is  clear  the  two  sheriffs  are  separate  officers.   In 
the  case  cited  from  Skinner,  104,  it  is  said,  that,  "if  a 
plaint  be  levied  in  a  counter  in  London,  and  a  habeas 
corpus  is  brought,  'tis  returned  by  that  sheriff  in  whose 
counter  the  party  is  in  custody,  and  he  only  is  to  answer 
if  he  escape.^'    And  we  find  it  also  stated  in  Bohun'a 
Privilegia  Londini   (which  is  a  book  of  some  authoritr 
upon  the  subject)  p.  811,  that  ''the  two  sheriff  of  London 
do  each  of  them  keep  a  court  of  record,  where  they  hold 
plea  of  all  personal  actions ;  and  the  two  prisons  (called 
the  compters)  belong  to  them."    This  is  some  corrobora- 
tion of  the  authority  in  Skinner.    That  being  the  case, 
the  statute  11  Geo.  2,  c.  19,  s.  23,  in  language  still  more 
general  than  that  of  the  statute  of  Marlebei^,  enacts 
that  all  sheriffs  and  other  officers  having  authority  to 
grant  replevins  (evidently  acknowledging  that  it  is  not  the 
sheriff  alone  that  has  power  to  grant  a  replevin)  may  and 
shall  in  every  replevin  of  a  distress  for  rent,  take  in  their 
own  names,  from  the  plaintiff  and  two  responsible  persons 
as  sureties,  a  bond  in  double  the  value  of  the  goods  dis- 
trained, with  a  condition  which  is  well  known ;  and  that 
such  sheriff  or  other  officer  taking  any  such  bond. 
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at  the  request  or  costs  of  the  avowant  or  person  making        1840. 
cognizance,  assign  such  bond  to  the  avowant  or  person 
aforesaid,  in  manner  therein  mentioned.    As  to  the  form 
of  the  bond  no  difficulty  arises  here.     In  Bohun,  p.  236, 
the  practice  of  the  court  of  Hustings  is  stated  thus : — "  In 
a  writ  of  replegiare  or  replevin,  the  process  is  thus — ^if  a 
man  take  a  distress  within  the  said  city,  he  which  oweth 
the  goods  may  come  to  one  of  the  sheriffs,  and  shall  have 
an  officer  at  the  command  of  the  court  to  go  to  the  party 
that  took  the  goods,  and,  if  he  may  have  the  view,  to  'praise 
them  by  two  men,  and  then  a  plaint  shall  be  made  in  the 
sheriff's  paper  office  to  this  effect'' — giving  a  form  of 
plaint—''  and  the  said  party  shall  bring  two  sufficient  secu- 
rities to  return  the  goods  in  case  the  same  be  awarded." 
And  in  the  same  book,  p.  237,  it  is  said :  ''  He  that  would 
replevy  goods  in  London  may  go  to  the  clerk  of  the  papers 
belonging  to  one  of  the  compters,  and  give  in  particulars 
and  security  [which  by  the  11  Geo.  2,  c.  19,  s.  23,  must  be 
by  bond]  to  restore  the  goods  or  the  value  in  case  upon  a 
trial  it  shall  *i^pear  the  same  did  not  belong  to  him.    And 
then  the  clerk  will  give  a  warrant  to  one  of  the  sheriff's 
officers,  to  cause  the  goods  to  be  appraised,  and  to  deliver 
them  to  the  plaintiff.    After  this  appraisement  is  made, 
and  the  goods  delivered,   the  officer  must  make  return 
thereof  to  the  clerk  of  the  papers,  who  will  immediately 
thereupon  certify  the  record  thereof  into  this  court,  where 
the  same  must  be  decided.*'    No  authority  being  cited  to 
us  to  shew  that  a  contrary  practice  has  obtained,  it  seems 
to  me,  that,  upon  the  proper  construction  of  the  statute, 
we  are  bound  to  hold  this  bond  to  have  been  well  taken. 
The  practice  upon  taking  bail-bonds  is  different:  there 
the  writ  is  directed  to  the  sheriffs. 

CoLTMAN,  J. — I  am  of  the  same  opinion.  It  is  singular 
that  so  little  authority  should  be  found  upon  a  subject  of 
this  nature.  Bohun,  as  far  as  it  goes,  states  the  practice 
of  the  court  of  Hustings  pretty  much  as  we  are  told  it 
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1840.  exists  at  the  present  day.  There  is  nothing  in  the  statute 
of  Marleberge  that  is  calculated  to  lead  to  the  oondunon 
that  the  course  pursued  in  this  case  is  improper.  That 
statute  enacted;  '^  that^  if  the  beasts  of  any  man  be  taken, 
and  wrongfully  withholden,  the  sheriff,  after  complaint 
made  to  him  thereof,  may  deliver  them  without  let  or 
gainsaying  of  him  that  took  die  beasts/'  &c.  The  aiga- 
ment  on  the  part  of  the  defendants  is,  that  ''the  sheriff" 
ex  yi  termini  means  in  this  case  the  two  parsons  who  fill 
the  office.  I  do  not  think,  however,  that  that  is  the  neces- 
sary construction.  The  intention  of  the  statute  was  to 
make  the  remedy  by  replevin  easy :  and  I  think  we  shall 
best  fall  in  with  that  intention  by  holding  that  dther 
sheriff  may  grant  replevins  and  take  bonds.  The  oonunon 
case  of  a  writ  furnishes  no  analogy :  the  maudate  is  ad- 
dressed to  the  sheriffs,  and  must  be  followed.  Neither  do 
I  think  the  case  is  at  aU  affected  by  Rex  v.  Warrington 
or  Bich  v.  Sir  Thomas  Player, 

EasKiNE,  J. — I  am  also  of  opinion  that  our  judgment 
in  this  case  must  be  for  the  plaintiff.  By  the  11  Geo.*2; 
c.  19,  8. 28,  the  power  to  take  and  to  assign  the  bond  is 
given  to  ''  the  officers  having  authority  to  grant  replevins." 
The  only  question,  therefore,  is,  whether  or  not  Sir  Moae* 
Montefiore  was  an  officer  having  authority  to  grant  re- 
plevins. By  the  statute  of  Marleberge,  the  power  given 
to  the  sheriff  is  not  required  to  be  exercised  in  court:  all 
that  that  statute  enables  him  to  do  may  be  done  out  of 
court.  Is  Sir  Moses  Montefiore  an  officer  within  the 
meaning  of  that  statute?  He  is  a  sheriff.  In  London 
each  sheriff  is  a  distinct  and  separate  officer,  though  is 
Middlesex  the  two  form  but  one.  There  is  nothing  in  the 
statute  11  Geo.  2,  c.  19,  to  render  it  necessary  that  the 
two  should  concur  in  the  act.  The  declaration  alleges 
(and  it  is  admitted  by  the  demurrer)  that  the  defendant 
Farden  made  his  plaint  before  Sir  Moses  Montefiore,  the 
person  who  granted  the  replevin.     Why,  then,  are  we  to 


TRINITY   TEBM^   3  VICTOKIJ5. 

assume  that  he  went  to  the  wrong  officer?  No  authority  1840, 
bemg  cited  to  shew  that  one  sheriflf  has  no  authority,  and 
such  authorities  as  have  been  presented  to  us  shewing  that 
the  two  sheriffs  of  London  hold  separate  courts,  and  have 
separate  compters,  it  seems  to  me  to  follow  that  each  has 
power  to  grant  replevins. 

Mauls,  J. — ^I  am  also  of  opinion  that  the  plaintiff  is 
entitled  to  judgment.    The  objection  to  the  declaration  is, 
that  it  does  not  aver  that  the  bond  was  taken  by  or  in  the 
name  of  the  two  sheriffs.    The  authority  given  by  the  sta- 
tute of  Marlebeige  is  given  to  the  aheriff.    That  statute  in 
terms  gives  to  the  sheriff  the  power  to  deliver  the  beasts  to 
the  owner,  and  by  implication  gives  the  like  power  to 
bailiffs  of  liberties.    Bailiffs  of  liberties,  under  that  statute, 
no  doubt,  have  the  same  power  as  the  sheriff,  to  whom 
therefore  the  authority  to  grant  replevins  is  not  confined. 
In  the  city  of  London  there  are  two  officers  called  sheriffs : 
each  of  these  satisfies  the  words  of  the  statute,  the  policy 
of  which  was,  that  the  party  distrained  on  should  get  back 
his  beasts  without  delay,  upon  giving  sufficient  security.  The 
statute  of  Morleberge  is  further  followed  out  by  the  1  Phillip 
&  Mary,  c.  12,  which  provides  that  the  sheriff  shall  make  at 
least  four  deputies  in  each  county,  for  the  sole  purpose  of 
making  replevins.     That  statute  applies  only  to  sheriffs  of 
shires,  and  not  to  sheriffs  of  cities,  or  towns  made  shires ; 
one  reason  for  which  probably  may  have  been,  that,  in 
most  large  cities,  there  are  two  sheriffs.     All  this  shews 
that  it  was  the  object  and  the  policy  of  the  law  to  make 
the  remedy  by  replevin  prompt  and  easy.     The  11  Geo.  2, 
c.  19,  8.  23,  under  which  this  bond  was  taken,  provides 
that  aU    sheriffs  and  other  officers  having   authority  to 
grant  replevins  may  and  shall,  in  every  replevin  of  a  dis- 
tress  for  rent,  take  in  their  own  names  a  bond  in  a  certain 
amount  and  with  a  ce^ain  condition ;  and  that  such  sheriff 
or  other  officer  as  aforesaid  taking  any  such  bond,  shall 
assign  it — assuming  that  the  replevin  is  to  be  granted  and 
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1840.         the  bond  taken  and  assigned  by  one  and  the  same  officer. 
In  tbe  city  of  London  and  some  other  places  there  are  two 
sheriffs.     It  seems  to  me  that  it  wonld  be  doing  violence 
to  the  words  of  11  G^.  2,  c.  19^  to  hold  that  in  granting  a 
replevin  and  in  taking  a  bond  the  two  must  join.    The 
circumstance  of  the  two  sheriffs  joining  in  Middlesex  has 
no  bearing  upon  the  case ;  because^  in  Middlesex^  the  two 
individuals  constitute  but  one  officer.     Wilson  v.  Hobday^ 
4  M.  &  S.  120j  though  not  expressly  in  point,  still  has  a 
material  bearing  upon  the  subject :  and  I  think  the  pre- 
sent case  falls  within  the  reasoning  upon  which  the  judg- 
ment of  Lord  Ellenborough  in  that  case  is  founded.    The 
declaration  there  simply  stated  that  the  Mayor  of  Canter- 
bury granted  the  replevin  and  took  the  bond;  and  the 
case  came  before  the  court  upon  a  demurrer  to  the  decla- 
ration.   Lord  Ellenborough  said:    ''The  owner  of  the 
goods  by  his  own  application,  and  by  the  instrumentality 
of  the  defendant  and  the  other  surety,  has  had  all  the  bene- 
fit which  could  have  resulted  to  him  from  a  valid  replevin. 
They  by  their  acts  have  assumed  that  the  mayor  was  the 
proper  person  to  grant  the  replevin,  and  they  have  in  fact, 
as  alleged,  procured  a  replevin  from  him ;  and  is  it  reason- 
able that  they  should  now  desire  the  court  to  assume  that 
the  replevin  was  improperly  and  unwarrantably  granted, 
or  that  they  (without  bringing  forward  anything  on  their 
part  affirmatively  to  impeach  it)  should  complain  that  the 
plaintiffs  have  not  averred  every  particular  necessaxyto 
render  it  valid  V^   And,  after  referring  to  and  commenting 
upon  several  authorities,  he  concludes  thus : ''  As  the  Mayor 
of  Canterbury  might  by  legal  possibility  have  had  full 
power  to  do  all  he  did,  we  think  we  are  not  at  liberty  upon 
the  facts  stated  to  presume,  in  favour  of  this  defendant, 
that  he  had  not.^^     The  authority  of  that  case  has  never 
been  doubted.     And  I  think  we  are  bound  to  assume  in 
this  case  that  Sir  Moses  Montefiore  might  have  authority. 

Judgment  for  the  plaintiffs. 
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1840. 

Harrison  v.  Fane.  Thursday, 

-pi  June  4<A. 

UEBT  for  20/.  for  the  use  and  hire  of  certain  horses^  in  an  action 

mares,  and  geldings,  and  of  divers  saddles,  bridles,  and  SStran'oxford 
harness  of  the  plaintiff  by  him  let  to  hire  to  the  defendant  "tudent,  for  the 

^  ^  .  ^>'«  of  honet 

at  his  request,  and  for  20/.  found  due  upon  an  account  &&,  the  jury 

9lBX.ea,  tnrj  to  the 

Pleas,  nunquam  indebitatus,  and  infancy.  ju^XLf'' 

Replication  to  the  second  plea,  so  far  as  it  related  to  the  for  the  plaintiff 
causes  of  action  in  the  first  count  of  the  declaration — ^that  whether  they 
the  said  use  and  hire  of  certain  horses,  mares,  and  geld-  ri^*ornrt*Ae 
ings,  and  of  divers  saddles,  bridles,  and  harness  of  the  ^^^  ?^"^A  * 

®  '  '  '  new  trial  wUk- 

plaintiff  in  the  first  count  mentioned  to  have  been  let  to  out  eotu. 
hire  by  the  plaintiff  to  the  defendant,  were,  at  the  time  of 
so  letting  to  hire,  necessaries  suitable  to  the  then  degree, 
estate,  and  condition  of  the  defendant — ^verification.  Nolle 
prosequi  as  to  so  much  as  related  to  the  debt  and  causes  of 
action  in  the  second  count. 

The  defendant  in  his  rejoinder  took  issue  upon  the  above 
replication. 

The    particulars   of   the  plaintiff's    demand  were    as 
follow : — 

1837  Feb.      Horse  hire 
March.  The  like 
April.    Hire  of  a  gig  and  harness 

Horse  hire 
June.    The  like 
Oct.       Hire  of  horses  and  gigs 

Hire  of  a  gig  and  harness- 
Horse  hire 
Dec.      Horse  and  gig  hire  - 


The  cause  was  tried  before  Williams,  J.,  at  the  last  Sum- 
mer Assizes  at  Oxford.    The  facts  that  appeared  in  evi- 
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1840.  dence  were  as  follow: — ^The  plaintiff  was  a  livery  stable 
keeper  at  Oxford.  The  defendant  was  a  student  in  the 
University,  and  third  son  of  Mr.  Fane,  of  Wormsley,  in 
the  county  of  Oxford,  a  gentleman  of  fortune,  who  had 
once  represented  the  county  in  parliament.  Whilst  at  the 
University,  the  defendant  kept  a  horse,  a  drcnmstanoe 
that  was  known  to  his  father,  and  he  occasionally  hunted 
with  his  father's  hounds.  It  was  proved  that  the  h<»rses 
&c.  had  been  hired  by  the  defendant  of  the  plaintiff  at  the 
times  mentioned  in  the  particulars. 

On  the  part  of  the  defendant,  it  was  contended  that  the 
use  of  horses  and  gigs  did  not  come  within  the  meaning  of 
the  term  necessaries,  and  consequently  that  the  issue  was 
not  made  out. 

The  learned  judge  told  the  jury  that  the  question  of 
necessaries  or  not  was  a  mixed  one  of  law  and  fact;  that 
the  use  of  horses  and  gigs  was  not  necessary  to  a  gentle- 
man in  the  circumstances  of  this  defendant;  and  that,  in 
point  of  law,  he  was  of  opinion  that  the  plaintiff  was  not 
entitled  to  recover. 

The  jury,  however,  returned  a  verdict  for  the  plaintiff 
for  the  sum  demanded. 

Talfimrdf  Serjeant,  in  Michaelmas  Term  last,  obtained  a 
rule  nisi  for  a  new  trial  on  the  ground  that  the  verdict  was 
perverse. 

Ludlow,  Serjeant,  and  Pike,  now  shewed  cause.— The 
question  was  a  proper  one  for  the  jury ;  and  there  being 
no  suggestion  that  they  were  misdirected,  the  court  will 
not  interfere. 

Talfourd,  Serjeant,  in  support  of  his  rule. — Upon  an 
issue  of  this  kind,  whether  the  debt  be  contracted  for  ne- 
cessaries or  not  is  undoubtedly  a  question  for  the  juiy; 
but  the  impression  of  the  judge  is  not  to  be  wholly  disre- 
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gBzded;  for^  otherwise,  jurieB  might  think  fit  in  all  cases  to  1840. 
repeal  the  protection  the  law  has  wisely  extended  to  in- 
fimts.  "Where  the  question  is  simply  one  of  degree,  as  in 
the  case  of  a  tailor's  bill  (69),  the  jury  are  the  proper  judges 
of  it.  But  here  the  objection  is  to  the  very  nature  of  the 
demsEod.  The  court  cannot  sanction  the  verdict  without 
overturning  all  the  cases  upon  the  subject. 

TiNDAXy  C.  J. — In  this  case  the  affirmative  of  the  pro* 
position  rested  upon  the  plaintiff:  and  the  question  is 
whether  or  not  the  evidence  presented  to  the  jury  suffi- 
cienily  made  that  out.  It  appears  to  me  that  it  did  not. 
It  was,  no  doubt,  a  question  for  the  jury,  subject  to  the 
proper  control  of  the  court.  How  could  a  jury  say  that  a 
fine  upon  admission  to  a  copyhold  was  a  necessary  for 
which  an  infant  could  be  charged?  and  yet  the  courts 
have  so  held.  In  many  cases  that  might  be  suggested,  the 
juiy  have  very  little  knowledge  of  their  own  to  guide  them, 
and  must  therefore  be  content  to  take  the  law  from  the 
judge.  I  do  not  say  that  in  no  case  can  horses  and  gigs  be 
necessary  for  an  infant.  But  there  must  be  some  evidence 
to  point  the  necessity :  here  there  was  none.  I  therefore 
think  the  cause  must  go  down  again. 

CoLTMAN,  J. — I  am  of  the  same  opinion.  Generally 
speaking,  I  am  very  averse  from  disturbing  a  verdict  where 
the  case  has  been  fairly  presented  to  the  jury.  But  in 
cases  of  this  description  juries  are  very  apt  to  overleap  the 
law  in  order  to  do  what  they  conceive  to  be  substantial 
justice.    I  think  they  have  done  so  here. 

Ebskine,  J. — The  object  of  the  court  in  sending  a  cause 
down  to  a  new  trial,  is,  not  to  deprive  the  jury  of  the 
power  which  the  constitution  has  vested  in  them,  but  to 

(69)  See  Brayshaw  v.  Eaton,  7  Scott,  183.     And  see  Dalton  ▼.  Gib, 
7  Scott,  117. 
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1840.  confine  them  within  their  proper  jurisdiction.  It  appears 
to  me  that  the  jury  have  in  this  case  drawn  a  hasty  con- 
clusion from  very  imperfect  materials;  and  that  opportu- 
nity should  be  given  to  take  the  opinion  of  another  jury. 

Maule^  J. — ^The  affirmative  of  the  issue  in  this  case  was 
upon  the  plaintiff.  I  think  it  is  impossible  for  any  reason- 
able person  to  say^  upon  the  evidence  that  was  given  at 
the  trials  that  these  horses  and  gigs  were  necessary  for 
the  defendant.  I  doubt  very  much  whether  the  juiy 
thought  so.  I  should  rather  think  they  decided  upon  an 
impression  that  the  defence  was  an  ungracious  one.  The 
verdict  being  perverse^  the  rule  for  a  new  trial  will  be  ab- 
solute without  costs. 

Rule  accordingly  (70). 

(70)  "  Case  by  a  farrier  for  m«-  ment ;  for,  though  the  physic  might 

dicines  applied  to  defendant* t  horses,  be  necessary  for  the  horses,  yet  the 

for  which  defendant  promised  to  horses  were  not  necessaiy  for  the 

pay.    Defendant  pleads,  that,  at  defendant ;  and  as  an  infant's  con- 

the   time   of  the    supposed    pro-  tract  is  binding  for  things  neeessary 

mise,  he  was  an  infant  under  the  only  for  his  person  (?),  such  neces- 

age  of  twenty-one.      Plaintiff  re-  sity  should  have  been  put  in  issue, 

plied  that  the  medicines  were  ne-  that  the  court  might  have  judged 

cessary  for  the  defendant's  horses,  of  it"  Clowes  y.  Brooks,  Yin.  Abr. 

Defendant  demurred,  and  had  judg-  Enfant  (G.  2),  pi.  7. 


Priday,  ^^^  ^'  BUREIN  V.  ChARLTON. 

June  6th,  FTl 

DcTise  to  s.  c.  -"-  ^^^  ^^  ^^  action  of  ejectment  brought  to  recover  pos- 

foriifcjTemwn.  gessiou  of  a  freehold  house,  buildings,  garden,  and  ground, 

son  of  s.  c,  but,  at  Leatherhead,  in  the  county  of  Surrey,  which  were  devised 

iMur,'then  tT  by  the  will  of  William  Baker,  deceased.    The  defendant 

diught"  n,^'  **'  pleaded  not  guilty,  whereupon  issue  was  joined.    The  fol- 

share  and  share  lowing  casc  was  by  couseut,  under  the  Stat.  3  &  4  WilL  4, 

alike,  for  ever;  °                       /i.        ,           .    .          -.   , 

but,  in  case  s.c.  c.  42,  s.  25,  stated  for  the  opmion  of  the  court : — 

?h"!fn°to  how  to  WilUam  Baker,  late  of  the  parish  of  Leatherhead,  in  the 

him,  his  heirs 

and  assigns,  for  ever  :~Held  that  S.  C.  took  an  estate  in  tail  general. 
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ooimty  of  Surrey,  peruke-maker,  deceased,  being  seised  in  1840. 
fee-siinple  in  possession  of  the  tenements  in  question,  on 
the  24th  of  January,  1789,  made  his  will,  which  was  duly 
signed  by  him,  and  attested  by  three  witnesses,  and  was 
dated  the  same  24th  of  January,  1789;  and  thereby  de- 
vised the  tenements  in  question  as  follows : — 

"I  gi?e,  devise,  and  bequeath  unto  my  loving  wife  Ann  Will  of  w. 
all  that  my  messuage  or  tenement,  outhouses,  buildings,  ^^^f^'  ^  ^f^ 
garden,  and  premises,  with  their  and  every  of  their  appur-  ^®'  *^^*~ 
t^mnces  whatsoever  belonging,  situate,  lying,  and  being 
in  the  parish  of  Leatherhead  aforesaid,  and  in  my  own  oc- 
capation,  to  have  and  to  hold  the  said  messuage  or  tene- 
ment, outhouses,  garden,  and  premises,  with  their  appur- 
tenances^ unto  my  said  wife  Ann  for  and  during  the  term 
of  her  natural  life ;  and,  from  and  after  her  decease,  I  give,  to  Richard 
derisc,  and  bequeath  the  aforesaid  messuage  or  tenement,       *'  **'   *~" 
outhonses,  garden,  and  premises,  with  their  appurtenances, 
unto  my  brother  Bichard  Baker,  to  have  and  to  hold  the 
aaid  messuage  or  tenement,  garden,  and  premises,  with 
their  appurtenances,  for  and  during  the  term  of  his  natural 
Ufe;  and,  from  and  after  the  decease  of  my  said  brother,  to  s.  Chariton 
I  give,  devise,  and  bequeath  the  aforesaid  messuage  or  ^'  ' '~" 
tenement,  outhouses,  garden,  and  premises,  with  their  ap- 
purtenances, unto  my  kinsman  Samuel  Chaltlton,  of  Croy- 
don, in  the  county  of  Surrey,  labourer,  to  have  and  to  hold 
the  said  messuage  or  tenement,  outhouses,  garden,  and 
premises,  with  their  appurtenances,  unto  my  said  kinsman 
for  and  during  the  term  of  his  natural  hfe;  and,  from  and  to  his  eldest 
after  his  decease,  I  give  and  bequeath  the  said  messuage  '^"'    ^ 
or  tenement,  with  the  premises,  unto  the  ekkst  son  of  my 
said  kinsman  Samuel  Charlton,  but,  for  want  of  stick  issue, 
then  to  his  daughter  or  daughters,  share  and  share  alike, 
for  ever:  but,  in  case  my  said  kinsman  have  no  issue, 
then  to  hold  to  him,  his  heirs  and  assigns,  for  ever/' 

The  testator  by  his  said  will  devised  other  property  to 
his  wife  in  fee-simple,  and  gave  her  all  the  residue  of  his 
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1840.        real  smd  personal  estate,  and  appointed  her  sole  execntrix 
of  his  will. 

The  testator  died  in  Jnne  1799,  having  continued  to  be 
seised  in  fee-simple  in  possession  of  the  tenements  in  ques- 
tion firom  the  time  of  making  his  will  till  his  death.  Upon 
the  said  testator's  death,  his  wife,  Ann  Baker,  then  his 
Widow  entered,  widow,  entered  into  possession  of  the  tenements  in  ques- 
and^dic  m       tion,  and  Continued  in  such  posscssion  tiU  her  death.    She 

died  in  September  1803.     Upon  her  death  the  said  testa- 
Richard  Baker        ,   ,      ,         .  ,      ,  ^  1  ,  .  .       i.  1 
entered,  and      tor's  brother  Bichard  Baker  entered  mto  possession  of  the 

tenements  in  question,  and  continued  in  such  possesdon 
Samuel  Chari-   till  his  death.     He  died  in  December,  1804.     Immediately 
^^^nmh^  after  the  death  of  Richard  Baker,  the  testator's  kinsman 
Samuel  Charlton  entered  into  the  receipt  of  the  rents  and 
profits  of  the  tenements  in  question,  and  continued  in  sndi 
receipt  until  his  death.     He  died  in  November^  1831. 
sute  of  the  At  the  date  of  the  testator's  will,  and  also  at  the  death 

^*  ^'  of  the  testator,  the  said  Samuel  Charlton  had  the  following 

children,  his  lawful  issue,  living  at  the  said  times  respec- 
tively, namely,  Thomas  Charlton,  his  eldest  son,  Henrv, 
Ids  second  son  (under  whom  the  defendant  claims  title), 
and  two  daughters.  The  second  son,  Henry,  and  the  two 
daughters,  survived  their  father.  Thomas  Charlton,  the 
eldest  son,  died  in  the  month  of  October,  1811,  in  the  life- 
time of  his  father  Samuel  Charlton,  leaving  three  children, 
viz.  Sarah,  now  the  wife  of  James  Philips,  Anne,  now  the 
wife  of  Benjamin  Bullard,  and  Mary,  now  the  wife  of 
Edward  Smith.  All  those  three  children  of  Thomas 
Charlton  were  living  at  the  death  of  Samuel  Charlton,  and 
are  now  living;  and  they  and  their  husbands,  by  the 
proper  means  adapted  to  the  conveyance  of  freehold  estates 
by  femes  covertes,  conveyed  the  tenements  in  question  to 
the  lessor  of  the  plaintiff. 
Henry  Chari-  Inmiediately  upon  the  death  of  Samuel  Charlton,  his 
and^ld'in*  s^coud  SOU,  Hcury  Charlton,  entered  into  possession  of  the 
isss.  tenements  in  question,  and  continued  in  such  possession 
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till  his  death.    He  died  in  January^  1838^  intestate^  leav-        1840. 

ingtiie  defendant  his  eldest  son  and  heir-at-law.  *Tob 

On  the  death  of  Henry  CHaiiton,  the  defendant  entered  ^ 

-  1  .  .Ml  Bo»»in 

mto^  and  has  ever  since  been  in  possession  of  the  tene-  ». 

msits  in  qnestion.  CHAaLxo.. 

^  DefeDdant  en- 

The  qnestion  for  the  opinion  of  the  C!onrt  was^  whether,  terecL 
under  the  drcninstances  stated,  the  lessor  of  the  plaintiff  Question, 
was  entitled  to  recover  in  the  said  action  of  ejectment  the 
tenonents  in  qnestion.  If  the  court  should  be  of  opinion 
that  the  lessor  of  the  plaintiff  was  entitled  to  recover  the 
said  tenements  in  the  said  action,  then  the  defendant 
agreed  that  a  judgment  should  be  entered  against  him  by 
confession  for  60s.  damages,  immediately  after  the  decision 
of  this  case,  or  otherwise,  as  the  court  might  think  fit. 
But,  if  the  court  should  be  of  opinion  that  the  lessor  of  the 
plaintiff  was  not  entitled  to  recover  the  said  tenements  in 
the  said  action,  but  that  the  defendant  was  entitled  to 
them,  then  the  lessor  of  the  plaintiff  agreed  that  judgment 
should  be  entered  against  the  plaintiff,  of  nolle  prosequi, 
immediately  after  the  decision  of  the  case,  or  otherwise,  as 
the  coort  might  think  fit;  and  that  judgment  should 
be  entered  accordingly. 

Stephen,  Serjeant,  for  the  lessor  of  the  plaintiff  (71).— 
Samuel  Charlton  took  under  the  will  in  question  an  estate 

(71)  The  points  marked  for  argu-  eaiaU  tailor  other  eitate  of  inhe- 
ment  were  as  follow : —  ritance  in  the  tenements  in  ques- 
For  the  lessor  of  the  plaintiff—  tion,  immediately  expectant  on  the 
''Iliat,  under  the  said  will,  the  deaths  of  the  said  Anne  Baker, 
teststor's  kinsman,  Samuel  Charl-  Richard  Baker,  and  Samuel  Charl- 
ton, took  an  estate  tail  or  other  ton." 

estate  of  inheritance  in  the  tene-  For  the  defendant — ''  That  the 

ments  in  question,  immediately  ex-  estate  vested  in  the  eldest  or  only 

pectant  on  the  deaths  of  the  testa-  son  of  the  testator's  kinsman  Sa- 

tor's  widow  Anne  Baker  and  his  mud  Charlton  living  at  Samuel's 

brother  Riehard   Baker;  or  that  decease,  viz.  Henry,  the  defend- 

lliomas  Charlton,  the  eldest  son  of  ant's  father,    in    tail    or  in  fee- 

the  said  Samuel  Charlton,  took  an  simple. 
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1840.  tail ;  or,  at  all  events,  his  eldest  son,  Thomas,  took  an 
estate  of  inheritance.  1.  All  the  children  of  Samuel 
Charlton  were  in  esse  at  the  date  of  the  will  and  at 
the  death  of  the  testator.  The  words  "  for  want  of  such 
issue,'^  import  an  indefinite  failure  of  issue  (72) ;  and  the 
effect  of  those  words  is,  to  give  Samuel  Charlton  an  estate 
tail.  The  only  issue  before  mentioned,  are,  the  eldest  son, 
and  the  daughters  :  and  the  rule  is,  that,  where  there  is  an 
antecedent  devise  to  all  the  children  of  a  party,  or  ioaU 
his  sons,  for  an  estate  of  inheritance,  in  such  case,  the 
term  ''issue**  in  the  devise  over  refers  to  the  objects  of 
that  devise,  and  not  to  issue  generally — ^Powell  on  De- 
vises, by  Jarman,  3rd  edit.  537.  And  the  reason  is  plain; 
because,  in  such  case,  they  will  take  by  force  of  the  ante- 
cedent devise.  But,  where  all  do  not  take  an  estate  of 
inheritance,  ''issue**  cannot  be  referred  to  the  precedent 
objects ;  for,  that  would  leave  some  of  the  issue  unpioTided 
for — lb.  551,  552.  The  words,  therefore,  will  clearly  refer 
to  an  indefinite  failure  of  issue,  where,  as  in  this  casei 
there  is  a  previous  devise  to  an  eldest  son  or  to  daughters; 
for,  in  that  case  no  provision  would  be  made  for  the  second 
or  other  sons,  or  for  the  issue  of  the  eldest  son.  There  is  no 
case  that  is  precisely  in  point  with  the  present :  though  there 
are  several  that  bear  a  close  analogy  to  it.  Thus,  in  Doe 
d.  Bean  v.  HaUey,  8  T.  R.  5,  where  the  testator  devised  to 
his  nephew  A.  and  his  assigns  for  life,  without  impeach- 
ment of  waste,  and  after  his  decease  to  the  eldest  «on  of  his 
said  nephew  A.  lawfully  to  be  begotten,  and  the  heirs  of 
such  eldest  son,  upon  condition  that  such  eldest  son  he 
christened  and  called  by  the  name  of  Fielding ;  and  ts  de- 
fault of  issue  male  of  his  said  nephew,  then  over  to  his 
nephew  B.  and  his  son  in  like  manner :  Lord  Eenyon  and 
the  other  judges  of  the  court  of  £ang*s  Bench  held,  that, 
the  evident  intention  being  that  B.  and  his  issue  should 

(72)  See  the  7  Will.  4  &  1  Vict  c.  26,  s.  29. 
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not  take  until  the  male  issue  of  A.  should  have  become        1840. 
extinct^  A.  took  an  estate  tail  by  implication^  and  then 
the  limitations  were  to  be  read^  to  A.  for  life,  remain- 
der to  the   eldest   son  in  tail  male  (and  not   in  fee, 
as  had  been  contended),  remainder  to  A.  in  tail  male, 
remainder  over.      Here  the  devise  in  form  is  to  Samuel 
Charlton  for  life,  remainder  to  his  eldest  son  (that  is,  the 
eldest  son  firom  time  to  time,  in  succession),  and,  for  want 
oinLch  issue,  to  the  daughters  in  tail,  remainder  over  to 
Samuel  Charlton,  his  heirs  and  assigns,  for  ever:  but 
words  are  introduced,  which,  upon  the  authorities,  have 
the  ^ect  of  vesting  in  Samuel  an  estate  in  tail  general. 
In  Stanley  v.  Lennard,  1  Eden,  87,  where  lands  were  de* 
vised  to  trustees  in  fee,  upon  trust  to  permit  S.  L.,  the 
eldest  of  the  testator's  two  natural  children,  to  receive  the 
rents  for  his  life ;  and  after  his  decease  to  permit  the  eldest 
son  of  S.  L.  and  the  issue  male  of  such  eldest  son  to  receive 
the  same,  and,  for  want  of  issue  of  the  said  S.  X.,  to  permit 
the  testator's  second  son,  &c. ;  and  the  testator  directed  that 
his  son  S.  L.  should  have  the  use  of  testator's  pictures  for  his 
(S.  L/s)  life,  and  after  his  decease  to  his  issue,  and  the  issue 
of  his  issue,  and,  for  default  of  issue  of  S.  L.,  then  to  T.,  &c. 
S.  L.  died,  leaving  one  child  (a  daughter),  who  claimed  an 
estate  tail  under  the  will.    Lord  Northington  stated  the 
general  rule  to  be,  that,  where  a  testator  makes  a  man 
tenant  for  life,  with  remainder  to  one,  two,  three,  &c.,  of 
the  issue  of  the  tenant  for  life,  and  then,  for  want  of  issue 
of  the  tenant  for  life,  limits  the  estate  over,  this  will  be  an 
estate  tail  in  the  first  taker  for  life  by  necessary  implica- 
tion; and  this  because  the  word  ''then''  before  the  limi* 
tation  over,  which,  though  sometimes  an  adverb  of  time, 
yet  is  sometimes  a  word  of  relation,  and  signifies  as  much 
as  ''in  such  case,"  and  must  have  this  effect,  that,  upon 
the  first,   second,  third,  &c.  limitations  failing,  the  re- 
mainder-men could  not  take  it,  because  of  the  words  "  for 
want  of  issue;"  and  therefore,  unless  the  tenant  for  life  was 

VOL.  I.  X 
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1840.  construed  to  have  an  estate  tail,  it  would  descend  in  the 
meantime  to  the  heir-at-law,  because  the  contingency  on 
which  the  remainder-man  was  to  take  had  not  happened. 
In  Wight  v.  Ijciffh,  15  Yes.  564,  the  testatrix  devised  all  her 
real  estates  in  Surrey  to  her  husband  J.  C,  in  case  he  sur- 
vived her,  during  his  life;  and,  after  her  husband's  decease, 
she  gave  the  said  Surrey  estate  to  the  plaintiJOT,  and  after  bis 
death  she  gave  the  same  to  his  first  and  other  sons,  and,  is 
default  of  male  issue,  then  she  gave  the  said  estates  unto 
the  eldest  and  other  daughters  of  the  plaintiff,  and  to  ihar 
heirs  male  for  ever,  on  condition  that  they  shoidd  take  the 
name  of  W.,  and  no  other.  The  plaintiff,  who  had  a  son 
and  three  daughters,  claimed  an  immediate  estate  tail; 
against  which  it  was  contended,  that,  by  giving  the  father 
an  estate  tail,  the  court  would  expunge  the  limitation  to 
the  first  and  other  sons,  which  was  a  descriptio  persons  as 
much  as  a  limitation  to  an  existing  son  by  name,  pointing 
also  to  that  order  in  which  estates  are  usually  limited,  with 
a  view  to  succession,  according  to  priority  of  birth;  and  that 
the  words  '^  in  default  of  issue  male,'^  might  be  applied, 
not  to  the  plaintiff,  but  to  the  immediate  antecedent,  the 
first  and  other  sons,  a  construction  more  grammatical, 
more  consistent  with  the  general  plan  of  the  devise,  and 
approaching  as  near  as  could  be  to  the  ordinary  langoage 
and  course  of  settlement.  But  Sir  W.  Grant  held  that 
the  plaintiff  took  an  immediate  estate  tail.  ''  The  eyident 
intention,^^  he  says,  "  of  this  testatrix  was,  to  prefer  all  the 
male  issue  of  somebody,  either  of  the  plaintiff  or  of  his  first 
and  other  sons,  to  the  daughters :  but  she  has  not  giTeu 
such  an  interest  to  any  one  as  would  enable  male  issue, 
generally,  to  take ;  for,  all  that  is  given  to  the  plaintiff  is, 
what  amounts  in  law  to  an  estate  for  life,  and  so  it  is  with 
regard  to  the  estates  given  to  his  first  and  other  sons.  It 
is  necessary,  therefore,  in  order  to  effectuate  the  general 
intention  in  favour  of  issue  male,  to  consider  some  of  the 
antecedent  takers  as  having  by  implication  such  an  estate 
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as  would  enable  all  the  issue  male  to  tsike ;  wHch  can  only         1840. 
be  by  giving  an  estate  tail  either  to  the  father  or  to  his 
first  and  other  sons.    The  male  issue  intended  must^  I 
think,  be  the  male  issue  of  the  father^  not  of  the  sons. 
Notliiiig  is  before  mentioned  of  any  issue  male  of  the  sons ; 
whereas  there  is  a  certain  description  of  male  issue  of  the 
father  before  spoken  of,   viz.  his  first  and  other  sons. 
Therefore  the  failure  of  issue  male  intended  must  be  of 
issue  male  of  the  father,  rather  than  of  the  sons.^'    In  so 
holding,  the  Master  of  the  Boils  in  effect  held  that  the  first 
and  other  sons  took  through  the  father;  and  in  that  re- 
spect the  case  is  identical  with  the  present.    In  Iteece  v. 
Steel,  2  Sim.  233,  it  was  held  that  a  devise  to  A.  for  life, 
and  to  her  heirs,  the  issue  of  her  body,  for  ever,  for  their 
lives,  and,  in  case  A.  has  no  son,  then  to  her  eldest  daugh- 
ter, followed  by  a  proviso  containing  a  devise  over  if  A. 
left  no  issue,  or  they  should  become  extinct,  creates .  an 
estate  tail  in  A.     In  Parr  v.  SuHndelb,  4  Buss.  283,  a  gift 
of  real  estate  to  A.  for  life,  with  remainder  to  her  children 
as  tenants  in  common,  and,  in  case  A.  shall  die  without 
leaving  lawful  issue,  then  with  remainder  over,  was  held  to 
be  a  gift  to  A.  for  life,  with  remainder  to  her  children  for 
life,  with  remainder  to  A.  in  tail.    Doe  d.  Dacre  v.  Dacre, 
1  fi.  &  P.  250,  is  an  authority  to  shew  that  the  words  ''  for 
want ''  oar  *'  in  default  of  such  issue,'*  means  the  same  as  if 
the  testator  had  said  ''  on  failure  of  the  preceding  limita/- 
tion.**    In  Dae  d.  Blandford  v.  Applin,  4  T.  B.  82,  under  a 
devise  ^  to  A.  for  life,  and  after  his  decease  to  and  amongst 
his  issue^  and^  in  default  of  issue,  then  over,'*  A.  was  held 
to  take  fui  estate  tail.    Mortimer  v.  West,  2  Sim.  274,  is  an 
authority  to  the  same  effect.    2.  At  all  events,  Thomas, 
the  eldest  son  of  Samuel  Charlton,  took  an  estate  of  inhe- 
ritance in  fee-simple.    This  rests  upon  the  supposition 
that  the  words  ''for  want  of  such  issue*'  import  a  contin- 
gency, meaning,  in  the  event  of  there  being  no  eldest  son 
of  Samuel  Charlton  living  at  the  death  of  the  testator, 
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1840.  ^  which  would  give  the  eldest  son  a  fee  by  implication.  In 
Doe  d.  Elsmore  v.  Coleman^  6  Price,  1 79,  the  devise  was  to 
H.  H.  and  her  assigns  for  life,  and  after  her  decease  to 
such  child  or  children  as  should  be  bom  of  the  body  of  the 
said  H.  H.  as  should  be  living  at  her  decease,  and  in  case 
she  should  happen  to  have  no  child  or  children  who  should 
be  living  at  her  decease,  or  such  child  or  children  should 
happen  to  die  before  he,  she,  or  they  should  attain  the  age 
of  eighteen  years,  or  be  married,  then  over  to  W.  in  fee: 
it  was  held  that  a  daughter  took  a  fee  on  her  marriage 
by  the  effect  of  the  devise  over.  The  like  doctrine 
was  laid  down  in  Frogmorton  d.  Bramstone  v.  Holyda^, 
3  Burr.  1618. 

Aicherley,  Seijeant,  for  the  defendant. — ^Under  this  de- 
vise Samuel  Charlton  took  an  estate  in  tail  nude,  expect- 
ant on  the  determination  of  the  two  preceding  life  estates 
to  the  testator^s  widow  and  his  brother,  with  remainder  in 
tail  general  to  the  daughters,  as  tenants  in  common,  with 
remainder  to  Samuel  Charlton  iu  tail  general,  and  re- 
mainder to  him  in  fee;  and  consequently  Heniy,  the 
second  son,  would  take  as  heir  of  the  body  of  his  father. 
In  ByfieldPs  Case,  cited  by  Hale,  C.  J.,  in  lOng  y.MelUngj 
1  Vent.  231  (73)  under  a  devise  to  A.,  and  if  he  died  not 
having  a  son,  the  word  "son*'  was  taken  to  be  used  as  no- 
men  coUectivum,  and  the  devise  was  held  to  be  an  en- 
tail. So,  in  Milliner  v.  Robinson,  Moore,  682,  pi.  939, 
where  a  testator  devised  to  his  brother  J.,  and  if  he  should 


(73)  Of  this  case,  Lord  Hard-  lop,  cited,  1  Atk.412,  ycthe«utes 

wicke,  in  Robinson  v.  Robinson,  3  it  from  the  case  of  KingT.  MelliD^ 

Atk.  737,  says — "  I  do  not  know  and  so  does  every  one  who  cites  it 

what  weight  to  give  to  this  case,  in  any  case  subsequent  to  KiDgv. 

because,  though  I  have  looked  into  Melling,  and  therefore  it  is  probable 

Cro.  £liz.  and  all  the  contemporary  Hale  quoted  it  from  a  manusdpt, 

reporters,  yet  I  cannot  find  it  re-  and  upon  such  an  authority  as  thii 

ported ;  and  notwithstanding  it  was  is,  I  cannot  justify  it  to  myself  to 

mentioned  by  Lord  Chief  Justice  construe  the  word  «ofi  to  give  "> 

Eyre  in  the  case  of  Dubber^.  Trol-  estate  tail  in  the  case  before  me." 


V. 
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die  hacinff  no  son,  that  the  land  should  remain  over;  it         1840. 
was  held  that  J.  had  an  estate  tail.    And  in  Robinson  y, 
RobmsoH,  where  the  testator  devised  his  real  estate  to  L.  H. 
for  and  during  the  term  of  his  natural  life,  and  no  longer, 
provided  he  altered  his  name,  and  took  that  of  Robinson, 
and  hved  at  his  house  at  B.,  and  after  his  decease  to  such 
son  as  he  should  have,  lawfuUy  to  be  begotten,  taking  the 
name  of  Robinson,    and  for  default  of  such  issue,  then 
over  to  W.  R.  in  fee ;  and  after  willing  that  W.  R.  might 
present  whom  he  pleased  to  any  vacancy  in  any  of  the  tes- 
tator's presentations  during  his  (W.  R.'s)  life,   and  that 
bonds  of  resignation  should  be  given  in  favour  of  W.  R.'s 
children  who  were  designed  for  holy  orders ;  and  after  the 
same  should  be  disposed  of  as  aforesaid,  then  he  gave  the 
perpdwLy.oi  the  presentations  to  the  said  L.  H.  in  the 
same  manner  and  to  the  same  uses  as  he  had  given  his 
estates.    On  a  bill  to  establish  the  will,  Sir  Joseph  Jekyll, 
M.  R.,  held  that  L.  H.  was  entitled  for  life,  remainder  to 
his  eldest,  and  but  one,  son  for  life,  remainder  in  fee  to 
W.  R. ;  and  Lord  Talbot,  on  appeal,  affirmed  the  decree. 
But  afterwards,  a  bill  having  been  filed  by  the  second  son 
oih,  H.  (the  first  having  died  an  infant) — 2  Vez.  Sen.  225, 
3  Atk.  736~the  judges  of  the  court  of  King's  Bench,  on 
a  case  sent  to  them  by  Lord  Hardwicke — 1  Burr.  38 — cer- 
tified their  opinion  '^  that  L.  H.  must  by  necessary  impli- 
cation, to  effectuate  the  manifest  general  intention  of  the 
testator^  be  construed  to  take  an  estate  in  tail  male."  The 
Lords  Commissioners  who  succeeded  Lord  Hardwicke  in 
the  custody  of  the  seals,  confirmed  this  certificate ;  and 
their  decree  was  affirmed,  after  great  consideration,  in  the 
House  of  Lords — see  3  Bro.  P.  C,  Toml.  ed.  180,  Robinson 
x.Hicks.     In  MeUish  v.  MelUsh,  2  B.  &  C.  520,  3  D.  &  R. 
804,  the  devise  was  in  these  words,  "  Hamels  to  go  to  my 
daughter  C.  Mellish  as  follows — in  case  she  marries,  and 
has  a  son,  to  go  to  thai  son;  in  case  she  has  more  than  one 
daughter  at  her  death,  or  her  husband's  death,  and  no  son, 
to  go  to  the  eldest  daughter;  but,  in  case  she  has  but  one 


300  IN  THE  COMMON  PLEA8, 

1840.  daughter^  or  no  child  at  that  time^  I  desire  it  may  go  to 
my  brother  W.  Mellish/*  In  a  subsequent  part  of  his  wiD 
the  testator  added — ''  Mrs.  P.  to  receive  200/.  a  year  firom 
C.  Mellish^  during  the  life  of  Mrs.  P."  The  question  was 
what  estate* C.  Hellish  took  in  Hamels.  Bayley^  3.,  said: 
"  It  may  be  collected  from  the  authorities^  that,  if  the 
word  9(m  be  used,  not  as  a  designatio  personie,  but  with  a 
view  to  the  whole  class,  or  as  comprising  the  whole  of  the 
male  descendants  severally  and  successively,  then  it  b  the 
manifest  intention  of  the  testator  to  give  an  estate  tail; 
and  it  is  equally  clear  that  words  are  not  to  operate  as  an 
executory  devise  which  are  capable  of  operating  in  any 
other  way.  In  this  case  the  words  are,  '  Hameb  to  go  to 
my  daughter  C.  M.  as  follows,  viz.  in  case  she  marry  and 
has  a  son,  then  it  is  to  go  to  that  son.'  Now,  if  the  word 
'  son'  be  used  as  a  nomen  coUectivum,  it  would  give  to  C. 
Mellish  an  estate,  to  continue  as  long  as  there  should  be 
any  male  descendants  of  her,  and  that  would  be  an  estate 
in  tail  male.  I  cannot  find  in  the  subsequent  part  of  this 
will  anything  inconsistent  with  the  construction  that  ought 
to  be  put  upon  it,  if  it  had  stopped  here.''  Holroyd,  J., 
said  the  word  "  son"  should  be  read  ''  any  son.''  And  the 
court  afterwards  certified  ''  that  C.  Mellish  took  an  estate 
in  tail  male,  with  a  reversion  in  fee  [she  was  heir  at  law], 
subject  to  other  estates  created  by  the  wiD."  In  Chortton 
V.  Craven,  cited  by  Preston,  arguendo,  in  MelUsh  v.  MdHsh, 
2  B.  &  C.  524,  3  D.  &  R.  808,  the  devise  was  ''  to  Thoma* 
Chorlton  during  his  natural  life,  with  reij^ainder  to  the  first 
8fm  of  the  body  of  the  said  Thomas  in  tail  mak,  lawfully 
begotten,  severally  and  successively ;"  and  for  want  of  such 
lawfrQ  issue  either  of  his  son  Thomas  Chorlton  and  his  son 
James  Chorlton,  then  the  testator  devised  the  estate  to 
his  daughters  and  their  children,  share  and  share  alike: 
and  it  was  held  that  Thomas  Chorlton  took  an  estate  in 
tail  male.  In  Doe  d.  Oarrod  v.  Garrod,  2B.  &  Ad.  87, 
under  a  devise  to  the  son  of  T.  6.  and  his  eldest  son  if  he 
has  one;  if  not,  then  over;  it  was  held  that  the  first 
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taker  (the  son  of  T.  O.)  took  an  estate  in  tail  male.  1840. 
In  Dubber  v.  Trollop^  cited  in  Mmshull  v.  Mimkutt,  1  Atk. 
412,  Sir  T.  Trollop,  having  five  sons,  devised  the  manor 
of  C.  to  his  eldest  son  WilUam  for  life,  and,  from 
and  after  his  decease,  to  the  first  heir  male  of  his  body; 
and  it  was  held  that  WiUiam  was  tenant  in  taU.  Fitzge- 
raid  V.  Leslie^  SBro.  P.  C,  Toml.  ed.,  154,  is  to  the  same 
effect.  And  in  Langley  v.  Baldwin^  1  Eq.  Cas.  Abr.  185, 
pi.  29,  where  a  testator  devised  certain  lands  to  A.  for  life, 
with  power  to  jointure,  and  after  his  death  to  the  first  son 
of  A.  in  tail,  and  so  onto  the  sixth- son  only,  and  then  de- 
vised, that,  if  A.  should  die  without  issue  male,  the  land 
should  remain  to  J.  B. :  it  was  held  that  A.  took  an  estate 
tail,  there  being  no  limitation  beyond  the  sixth  son,  and 
there  might  be  a  seventh,  who  was  not  intended  to  be  ex- 
claded.  In  the  present  case,  if  Samuel  Charlton  were 
held  to  take  an  estate  in  tail  general,  the  limitation  to  the 
daughters  would  be  ineffectual:  the  very  gift,  therefore,  of 
an  estate  tail  to  the  daughters  shews  that  the  preceding 
estate  mast  be  an  estate  in  tail  nude.  The  limitation  is 
almost  in  strict  settlement — 1  Sanders  on  Uses,  156-8. 
The  eyident  intention  of  the  testator  was,  that,  failing 
male  issue  of  his  kinsman  Samuel  Charlton,  the  estate 
should  go  to  his  daughters,  with  remainder  to  Samuel 
Charlton  in  fee. 

Stephen,  Serjeant,  in  reply. — ^With  the  exception  of 
Chorlton  v.  Craven,  all  the  cases  cited  on  the  other  side  are 
cases  where  the  limitation  is  to  the  sons  generally  in  tail 
male :  and,  as  to  that  case,  Mr.  Jarman  remarks  upon  it  as 
follows — 2  Pow.  Dev.  by  Jarman,  535 — "  It  does  not  ap- 
pear by  this  brief  statement  whether  A.  was  held  to  be 
tenant  in  tail  male  or  tail  general  (74),  which  is  material  as 
shewing  whether  the  court  considered  the  word  'son'  as  a 

(74)  Mr.  Jannan  cites  from  2  B.      ly  stated  to  have  been  held  that  A. 
&  C.  524.     In  the  notice  of  the      took  as  tenant  in  tail  male, 
case  in  3  D.  &  R.808,  it  is  distinct- 
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1840.  word  of  limitation,  or  implied  an  estate  tail  by  expunging 
the  word  'such/  In  the  former  case  it  would  be  an 
estate  tail  male,  and  no  violence  would  be  done  to  the  sub- 
sequent words ;  but  it  is  difficult  to  conceive  how  a  dear 
definite  devise  to  the  'first  son'  could  be  so  construed. 
In  the  latter  case  it  would  be  an  estate  tail  general^  but 
nothing  is  stated  to  authorize  the  rejection  of  the  word 
'such,*  unless  the  words  '  severally  or  successively'  (which 
leave  us  no  room  to  doubt  that  the  devisor  inadver- 
tently omitted  mentioning  the  second  and  other  sons)  could 
be  considered  as  having  that  effect.  These  words,  however, 
would  seem  rather  to  have  required  that  the  devise  to  the 
other  sons  should  be  supplied,  in  which  there  would  he 
much  less  difficulty  if  the  devise  to  A.  were  literally  in  the 
terms  oi  this  quotation,  than  if  it  were  to  A,  and  the  han 
male  of  his  body ;  in  which  case  the  more  natural  constmc- 
tion  would  seem  to  be  to  refer  the  words  '  severally  and 
successively'  to  the  heirs.  The  case  is  much  too  briefly 
stated  to  enable  us  to  draw  any  satisfactory  condnsion 
from  it."  No  case  fiimishes  any  authority  for  inferring 
successive  estates  tail  in  the  same  person,  in  the  manner 
suggested. 

TiNDAL,  C.  J. — ^This  case  depends  upon  whether  or  not 
we  are  authorized  to  interpret  the  words  which  first  occur 
in  this  will,  "for  want  of  such  issue,"  to  mean  "such 
issue  male^"  for,  if  not,  we  cannot  interpose  an  estate 
tail  in  the  manner  suggested.  No  doubt,  the  words  at  the 
end  of  the  will^  "  in  case  my  said  kinsman  have  no  issue,'' 
properly  denote  a  gift  in  tail  general  to  Samuel  Charlton. 
But,  in  order  to  see  whether  the  words  upon  which  the 
defendant  relies  are  sufficient  to  create  an  estate  in  tail 
male,  we  must  observe  the  order  in  which  they  occur  in 
the  wiU.  The  testator  first  gives  to  his  vnfe  an  estate  for 
life ;  remainder  to  his  brother  for  life :  and  then  he  pro- 
ceeds— "  and  from  and   after  the  decease  of  m;  said 
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'brother^  I  give,  devisej  and  bequeath  the  aforesaid  mes-  ^184a 
snage  &c.  unto  my  kinsman  Samuel  Charlton,  of  &c.,  to 
have  and  to  hold  the  said  messuage  &c.  unto  my  said  kins- 
man for  and  during  the  term  of  his  natural  life ;  and,  from 
and  after  his  decease,  I  give  and  bequeath  the  said  mes- 
suage or  tenement  &c.  to  the  eldest  son  of  my  said  kins- 
man Samuel  Charlton,  but,  for  want  of  such  issue,  then 
to  his  daughter  or  daughters,  share  and  share  dike,  for 
ever.^  Prim&  fade  the  devise  being  to  the  eldest  son 
only,  the  want  of  such  issue  would  not  of  itself  imply  a 
general  failure  of  issue.  It  appears  to  me,  that,  in  every 
ease  that  has  been  cited  upon  this  point,  with  the  excep- 
tion of  Charlton  v.  Craven,  2  B.  &  C.  524,  n.,  3  D.  &  B. 
808,  n.,  there  has  not  been  that  strict  reference  to  a  sin- 
gle individual  which  occurs  in  this  will.  Thus,  in  Byfield^s 
Case,  dted  in  King  v.  MeUing,  1  Vent.  231,  the  devise  was 
to  A.,  and  if  he  dies  not  having  a  *'  son,^'  then  to  remain 
to  the  heirs  of  the  testator;  ''son^'  was  there  taken  to  be  used 
as  nomen  collectivum,  and  it  was  held  that  an  estate  tail 
was  created.  So,  in  Milliner  v.  Robinson,  Moore,  682,  the 
devise  was  to  the  testator's  brother  John,  and  if  he  died 
having  no  son,  the  land  to  remain  to  WilUam  for  life,  and 
if  he  died  without  issue,  having  no  son,  to  remain  to  the 
right  heirs  of  the  devisor.  There  again  the  limitation  is 
general.  Then  take  the  case  of  Robinson  v.  Robinson,  where 
the  devise  was  to  Lancelot  Hicks  for  and  during  the  term 
of  his  natural  life,  and  no  longer;  and,  after  his  decease, 
to  such  son  as  he  shall  have,  lawfully  to  be  begotten;  and, 
for  default  of  such  issue,  then  over.  In  Mellish  v.  Mellish, 
3  D.  &  IL804,  2  B.  &  C.  520,  the  devise  was  follows:— 
*'  H.  to  go  to  my  daughter  CM.  as  follows:  in  case  she 
marries  and  has  a  son,  to  go  to  that  son;  in  case  she  has 
more  than  one  daughter  at  her  husband's  or  her  death,  and 
no  son,  to  go  to  the  eldest  daughter;  but,  in  case,  she  has 
bat  one  daughter,  or  no  child  at  that  time,  I  desire  it  may 
^o  to  my  brother  W.  M. :''  and  it  was  held  that  C.  M.  took 
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1840.  an  estate  in  tail  male.  In  Doe  d.  Garrod  v.  Crorrod,  2  B.  & 
Ad.  87,  the  terms  of  the  devise  referred  so  clearly  to  an 
estate  in  tail  male  that  there  could  be  no  doubt :  the  tes- 
tator gave  to  his  nephew  for  life,  and  after  his  decease  tx> 
his  son,  and  to  his  eldest  son  if  he  had  one,  but,  if  he  had 
no  son,  then  to  the  next  eldest  regular  male  heir  of  the  0. 
family.  In  Charlton  v.  Craven,  the  devise  wbb,  to  Thomas 
Chorlton  during  his  natural  life,  with  remainder  to  the 
first  son  of  the  body  of  the  said  Thomas  in  tail  male,  law- 
fully begotten,  severally  and  successively;  and  for  want  of 
such  lawful  issue,  either  of  his  son  Thomas  Chorlton,  and 
his  son  James  Chorlton,  then  the  testator  devised  the 
estate  to  his  daughters  and  their  children,  share  and  share 
alike:  and  it  was  held  that  Thomas  Chorlton  took  an 
estate  in  tail  male,  force  being  given  to  the  words  '^  seve- 
rally and  successively,"  as  pointing  out  the  real  mode  in 
which  the  male  line  would  take.  Here  the  estate  is  limited 
and  confined  by  the  terms  of  the  devise  to  the  eldest  ms 
of  Samuel  Charlton.  The  testator  then  goes  on — ^'  but,  in 
case  my  said  kinsman  have  no  issue,  then  to  hold  to  him, 
his  heirs  and  assigns,  for  ever.^'  I  must  say  I  think  it 
would  be  a  very  cumbrous  and  inconvenient  interpretation 
of  this  will,  first  to  imply  an  estate  in  tail  male  in  Samuel 
Charlton,  and  then  to  ingraft  upon  that  an  estate  in  tail 
general.  It  seems  to  me  that  the  authorities  that  have 
been  cited  do  not  bear  out  the  proposition  that  has  been 
contended  for  on  the  part  of  the  defendant;  and  conse- 
quently that  our  judgment  must  be  for  the  lessor  of  the 
plaintiff. 

CoLTMAN,  J. — I  am  of  the  same  opinion.  It  seems  to 
me  that  the  words  at  the  dose  of  the  sentence — "  but,  in 
case  my  said  kinsman  have  no  issue,  then  to  hold  to  him, 
his  heirs  and  assigns,  for  ever'' — ^upon  the  authorities  that 
have  been  cited,  warrant  us  in  holding  that  Samuel  Charl- 
ton took  in  the  first  instance  an  estate  tail.    There  cer- 
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tainly  is  this  difficulty  in  putting  that  construction  upon         1840. 
the  will^  that  it  to  a  certain  extent  renders  the  interme- 
diate limitations  inoperatire.    But  the  cases  of  Doe  d. 
Blandford  t.  AppHn,  4  T.  B.  82,  and  Reece  v.  Steely  2  Sim. 
233,  shew  that  the  implication  arising  from  such  words 
ia  80  powerful  as  to  get  over  that  difficulty.   Doe  d.  Bland- 
ford  T.  AppGn  is  an  extremely  strong  case :  there  the  de- 
rise  was  to  A.  for  life,  and,  after  his  decease,  to  and 
amongst  his  issue,  and,  in  default  of  issue,  then  over;  and 
it  was  held  that  A.  took  an  estate  tail.    The  effect  of  con- 
struing the  will  so  as  to  give  an  estate  tail  to  the  first 
taker,  was,  entirely  to  defeat,  or  at  least  to  postpone,  the 
limitation  oyer.     So,  in  Seece  v.  Steel,  a  devise  to  A.  for 
hfe,  and  to  her  heirs,  the  issue  of  her  body,  for  ever,  for 
their  lives,  and,  in  case  A.  has  no  son,  then  to  her  eldest 
dau^ter,  followed  by  a  proviso  containing  a  devise  over 
if  A.  left  no  issue,  or  they  should  become  extinct,  was 
held  to  create  an  estate  tail  in  A. ;  though  the  effect  would 
be  to  giye  the  estate  to  the  daughters  as  joint  tenants, 
contrary  to  the  evident  intention  of  the  testator.    Then, 
assuming  that,  imder  the  terms  of  this  devise,  Samuel 
Charlton  took  an  estate  tail,  the  question  is,  whether  it 
was  in  tail  general  or  in  tail  male.    It  appears  to  me  that 
the  distinction  suggested  by  my  Brother  Stephen — that 
the  cases  in  which  the  word  ''son''  followed  by  the  words 
''in  default  of  9uch  issue,''  gave  an  estate  in  tail  male, 
have  been  cases  where  "  son"  has  been  used  as  nomen  col- 
lectivum,  and  not,  as  here,  with  strict  reference  to  a  sin- 
gle individual  only — ^is  a  sound  one.     The  only  case  which 
does  not  bear  out  this,  is  the  case  of  Charlton  v.  Craven, 
where  the  words  of  the  devise  were  very  peculiar — to 
Thomas  Chorlton  during  his  natural  life,  with  remainder 
to  the  first  son  of  the  body  of  the  said  Thomas  in  tail 
male,  lawfully  begotten,  severally  and  successively,  and 
for  want  of  such  lawful  issue,  then  to  the  daughters  and 
their  children.    Therefore,  if  it  had  been  held  in  that  case 
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1840.  that  Thomas  Chorlton  took  an  estate  in  tail  male,  it  seems 
to  me  that  that  conclusion  would  have  been  warranted  by 
the  language  of  the  devise  itself.  But  the  statement  of 
the  case  in  2  B.  &  C.  524,  would  rather  lead  one  to  infer 
that  Thomas  Chorlton  was  held  to  take  an  estate  in  tail 
general :  and  consequently  it  does  not  furnish  an  autho- 
rity of  any  importance.  A  great  deal  of  inconvenience 
would  obviously  result  from  the  construction  contended 
for  by  my  Brother  Atcherley.  In  the  first  place,  it  would 
give  an  estate  by  descent  to  the  sons,  and  by  purchase  to 
the  daughters.  And  it  appears  to  me  to  be  difficult  to 
imply  the  two  estates  tail  in  the  way  suggested. 

Erskine,  J. — I  am  of  the  same  opinion.  If  the  comt 
had  been  left  to  ascertain  the  intention  of  the  testator 
from  the  mere  language  of  the  will,  without  reference  to 
the  decided  cases,  it  might  have  been  difficult  to  give  a 
precise  effect  to  the  words  used  in  it.  It  would  be  diffi- 
cult to  determine  whether  he  meant  that  the  estate  should 
pass  directly  fit)m  the  eldest  son  of  Samuel  Charlton  to 
the  daughters,  or  that  the  second  son  should  take  after 
the  eldest,  and  then  the  daughters.  But,  seeing  that  the 
testator  has  pointed  out  the  course  in  which  he  intended 
the  estate  to  be  enjoyed,  I  should  have  said,  looking  to 
the  will  alone,  that  he  intended  that  Samuel's  eldest  son 
should  take  the  estate  on  the  death  of  his  father,  and  that 
his  sons  should  succeed  him,  and  then  that  the  second  son 
of  Samuel  should  take,  and,  in  default  of  such  issue,  then 
the  daughters.  That  would  have  the  effect  of  giving 
Samuel  Charlton  an  estate  in  tail  general.  We  find,  how- 
ever, at  the  conclusion,  words  to  which  the  courts  have 
attached  a  definite  meaning — "  in  case  my  said  kinsman 
have  no  issue,  then  to  hold  to  him,  his  heirs  and  assigns, 
for  ever.''  These  words,  when  found  unaccompanied  by 
others  to  control  them,  have  been  held  to  designate  an 
intention  to  give  an  estate  tail  generally.    But  there  may 
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be  other  words  in  the  will  of  such  a  tendency  as  to  induce  1840. 
the  court  to  say  that  the  testator  meant  to  give  a  limited 
estate  only^  as^  an  estate  in  tail  male.  The  question  there- 
fore is,  whether  or  not  the  words  of  this  devise  evince 
SQch  intention  on  the  part  of  the  testator  to  create  an 
estate  in  tail  male,  rather  than  in  tail  general.  Reliance 
is,  on  the  part  of  the  defendant,  placed  on  the  circum- 
stance of  the  first  limitation  after  the  death  of  Samuel 
Charlton  being  to  the  eldest  son  of  Samuel  Charlton,  and 
the  words  that  follow,  "  for  want  of  9uch  issue,''  which,  it 
is  said,  refer  to  male  issue  only,  and  therefore  create  an 
estate  in  tail  male :  and  authorities  have  been  cited  for 
the  purpose  of  shewing  that  the  courts  have  so  interpreted 
language  of  this  description.  But  these  are,  with  a  single 
exception,  cases  where  the  devise  has  been  to  a  '^  son" 
geueraDy,  and  not  to  an  '' eldest  son"  only;  and  the 
coxaiB  certainly  have  held  that  the  devise  over  shall  have 
the  effect  of  giving  an  estate  in  tail  male  to  the  first  taker. 
The  only  case  in  which  an  eldest  son  only  is  mentioned,  is 
that  of  Charlton  v.  Craven:  but  there,  according  to  the 
note  of  the  case  in  2  B.  &  C.  524,  adopted  by  Mr.  Jarman 
Iq  the  very  learned  treatise  that  has  been  referred  to,  the 
courts  did  not  hold  that  the  devise  gave  the  first  taker  an 
estate  in  tail  mak;  and  if  they  had  so  held,  it  seems  to 
me  that  there  was  ample  warrant  for  it  in  the  words  of 
the  will.  So,  in  Doe  d.  Garrod  v.  Garrod,  2  B.  &  Ad.  97, 
the  language  of  the  devise  points  directly  to  an  intention 
that  the  estate  shall  go  to  male  issue  only.  In  all  the 
other  cases  that  have  been  cited,  an  intention  to  give  to  all 
the  sons  generally  was  clearly  indicated.  But  here,  inas- 
much as  the  testator  has  expressly  limited  the  devise  to 
the  eldest  son  of  Samuel  Charlton,  giving  the  estate,  in 
default  of  guch  issue  to  the  daughters,  which,  according  to 
the  defendant's  construction,  would  give  them  an  estate 
in  tail  general,  in  preference  to  the  daughters  of  the  son, 
I  think  the  better  construction  to  put  upon  this  will  is  that 
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1840.  which  the  Lord  Chief  Justice  and  my  Brother  Coltman 
have  put  upon  it^  and  therefore  that  our  judgment  must 
be  for  the  lessor  of  the  plaintiff. 

Maule^  J. — I  am  of  the  same  opinion.  The  devise  in 
question  is,  to  Samuel  Charlton  for  life,  remainder  to  the 
eldest  son  of  Samuel  Charlton,  but,  for  want  of  such  issue, 
then  to  his  daughter  or  daughters,  share  and  share  alike, 
for  ever;  but,  in  case  Samuel  Charlton  have  no  issue, 
then  to  hold  to  him  his  heirs  and  assigns  for  ever.  There 
are  many  authorities  to  shew,  that,  from  these  latter  words, 
an  estate  in  tail  general  is  to  be  implied,  notwithstanding 
the  previous  devise  to  the  same  party  of  an  estate  for  life. 
That  is  not  disputed.  But  it  is  contended,  on  the  part  of 
the  defendant,  that,  independently  of  that,  the  anterior 
devise,  to  Samuel  Charlton  for  life,  and,  after  his  decease, 
to  the  eldest  son  of  Samuel  Charlton,  creates  by  implica- 
tion an  estate  in  tail  male  in  Samuel  Charlton.  I  do  not, 
however,  think  that  the  cases  that  are  relied  on  establish 
that  proposition,  because  I  think  the  distinction  pointed 
out  by  the  Lord  Chief  Justice  shews  that  these  words, 
even  if  they  stood  alone,  are  susceptible  of  a  different  con- 
struction from  that  which  has  been  put  upon  the  language 
of  the  devises  in  one  or  two  of  the  cases  referred  to,  where  it 
has  been  held  that  an  estate  in  tail  male  might  be  implied. 
But  those  words  do  not  stand  alone;  they  are  followed  by 
words  which  for  this  purpose  the  counsel  for  the  defendant 
would  exclude — "  but,  for  want  of  such  issue,  then  to  his 
daughters,  share  and  share  alike,  for  ever.''  It  seems  to 
me  to  be  a  much  more  reasonable  way  of  construing  the 
vdn,  to  say  that  the  estate  tail  is  given  by  all  the  words, 
than  that  it  is  given  by  some,  to  the  exclusion  of  others. 
In  holding  Samuel  Charlton  to  take  an  estate  in  tail 
general,  and  not  the  more  limited  interest  that  is  con- 
tended for  by  the  defendant,  I  think  the  intention  of  the 
testator  is  properly  carried  into  effect. 

Judgment  for  the  plaintiff. 
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Hallewsll  and  Another  v.  James  Mor&ell^  Robert 

MoRRELL,  and  William  Ambrose.  Friday, 

June  5th, 
i  iras  an  action  of  assninpsit.   The  first  connt  of  the  By  an  agree- 

declaration  stated  that  the  plaintiffs^  before  and  at  the  SJe^piaintift" 
time  of  making  the  asreement  and  promise  of  the  defend-  *nd  defendant*, 

..        .  .  reaungthattbe 

ants  thereinafter  next  mentioned^  were  interested  in  certain  piaintifi  had 
collieries  and  other  property  in  the  agreement  mentioned^  laie'by  public 
as  mor^;agees  thereof,  under  and  by  virtue  of  certain  mort-  ^^^^^^'^ 
gage  securities  before  then  made  to  them  by  D.  Davies  <^^^  property 
and  B.  F.  Cox,  and  at  the  time  of  the  making  of  the  said  conudned  in 
agreement  were  in  possession  of  the  said  collieries,  and  ^^^^JJI^'ea, 
were  possessed  of  certain  large  quantities  of  coal  then  jJ'T''**'*?*'' 
lying  and  being  in  and  upon  a  certain  wharf,  and  certain  property  two  of 
sums  of  money  were  then  due  and  owing  to  them  for  the  were  or  claimed 
price  of  divers  other  quantities  of  coal  before  then  raised  ^^'^J"*^"^ 
and  gotten  in  and  firom  the  said  collieries,  and  by  the  *|>*t  *«  pi«»n- 

,  .  tiA  hadf  opon 

plaintift  before  then  sold  and  delivered  to  divers  persons;  the  requett  of 

the  defendant!, 

and  for  the  oon* 

sidentioDs  thereinafter  mentioned,  agreed  to  postpone  the  lale — it  was  stipulated  (amongst  other 

tiungs)  that  the  amount  found  due  to  the  plaintiffs  on  taking  an  account  as  therein  mentioned 
should  be  secured  to  be  paid  to  the  plaintiffs  by  the  deed  of  covenant  of  the  defendants,  by  three 
iostahDentiy  the  first  to  be  payable  at  four  months  from  the  date  of  the  agreement;  that  the  pos- 
•esiioD  of  the  collieries,  debts,  and  stock  should  be  given  up  to  the  defendants;  that,  on  pay- 
neDt  of  the  first  instalment,  the  whole  of  the  property  comprised  in  the  mortgage  securities  held 
by  the  plaintifis  (except  the  collieries)  should  be  released  and  conveyed  to  the  defendants ;  and 
that  the  deed  of  oorenant  should  be  forthwith  prepared,  and  executed  by  aU  parties  within  twenty- 
ooe  days  from  the  date  of  the  agreemenL  In  assumpsit  against  the  defendants  for  not  executing 
the  deed  of  covenant,  the  declaration  alleged,  that  the  plainti  A  were  interested  in  the  collieries 
sad  other  property  in  the  agreement  mentioned,  as  mortgagees  thereof,  under  and  by  virtue  of 
eertaiD  mortgage  securities,  and  were  in  possession  of  the  said  collieries,  and  were  possessed  of 
certun  large  quantities  of  coal,  and  certain  debts  were  then  owing  to  them  for  the  price  of  coal 
the  produce  of  the  collieries,  in  which  collieries  and  other  property  two  of  the  defendants  were 
or  ciiimed  to  be  interested  as  incumbrancers ;  and  that  the  plaintiflb  had  advertized  for  sale  and 
were  about  to  sell  by  public  auction  their  interest  in  the  said  collieries  and  other  property  in  the 
agreement  mentioned,  under  a  power  lawfully  authorising  them  in  that  behalf,  and  contained  in 
the  said  mortgage  securities ;  of  all  which  the  defendanU  had  notice :  and  alter  setting  out  the 
agreement,  assigned  for  breach  the  non-execution  by  the  defendants  of  the  deed  of  covenant :-~ 
Held,  on  special  demurrer,  that  the  production  of  a  title  to  convey  was  not  a  condition  precedent 
to  the  plaintiiEi'  right  to  sue  the  defendants  for  not  executing  the  deed  of  covenant,  the  parties 
not  standing  in  the  relation  of  vendors  and  purchasers. 

Held  also,  that  there  was  no  repugnancy  or  inconsistency  in  the  allegation  that  the  plaintiffs 
were  about  to  sell  their  interest  in  the  collieries  and  other  property,  under  a  power  lawfully 
authorixiag  them  in  that  behalf— the  term  "  power  "  being  to  be  conatntcd  ia  its  popular,  and 
not  in  its  artificial  sense. 

Held  abo^  that  the  allegation  of  interest  in  the  plaintiffii  was  sufficiently  certain. 
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Agreement  of 
the  19th  May, 
J838. 


in  whicli  said  collieries  and  other  property  in  the  said 
agreement  mentioned  the  defendants  James  and  Bobert 
Morrell^  at  the  time  of  making  the  said  agreement^  were 
or  claimed  to  be  interested  as  incumbrancers :  And  the 
plaintiffs  were  then  also  possessed  and  the  holders  of 
certain  bills  of  exchange  drawn  for  diyers  large  sums  of 
money  in  the  whole  amounting  to  a  large  sum^  to  wit^  the 
sum  of  lO^OOOZ.  and  to  which  the  said  William  Ambrose 
was  a  party^  and  as  such  liable  (that  is  to  say^  as  to  some 
part  thereof  as  acceptor,  and  as  to  other  part  thereof  as  in- 
dorser)  to  have  proceedings  taken  against  him  by  the  plain- 
tiffs upon  the  said  bills :  And  the  plaintiffs,  before  the  time 
of  making  the  said  agreement  and  promise  thereinafter  next 
mentioned,  had  caused  to  be  advertized  for  sale,  and  were 
about  to  put  up  for  sale,  and  to  sell  by  public  auction,  on 
the  19th  May,  1838,  their  interest  in  the  said  collieries 
and  other  property  in  the  said  agreement  mentioned,  under 
a  power  lawfully  authorizing  them  in  that  behalf  and  con- 
tained in  the  said  mortgage  securities  made  to  them  by 
the  said  D.  Davies  and  R.  F.  Cox  as  aforesaid ;  of  all  which 
said  several  premises  the  defendant,  before  and  at  the 
time  of  making  the  said  agreement  and  promise  therein- 
after next  mentioned,  had  notice :  And  thereupon,  after- 
wards, to  wit,  on  the  19th  May,  1838,  by  an  agreement  in 
writing,  bearing  date  the  day  and  year  last  aforesaid,  and 
then  made  between  the  plaintiffs  of  the  one  part  and  the 
defendants  of  the  other — after  reciting  that  the  plaintiffs 
had  advertized  for  sale  that  day  by  public  auction,  at  the 
Bell  Inn  in  the  city  of  Gloucester,  certain  collieries  and 
other  property  (thereby  meaning  the  said  collieries  and 
other  property  thereinbefore  mentioned),  under  the  power 
contained  in  the  mortgage  securities  made  to  them  by  D. 
Davies,  and  R.  F.  Cox  (thereby  meaning  the  said  power  of 
sale  in  the  said  mortgage  securities  thereinbefore  men- 
tioned), in  which  collieries  and  other  property  the  defend- 
ants James  and  Robert  Morrell  were  or  claimed  to  be  in- 
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duabrancers,  and  that  the  plaintiffs  had^  upon  the  request         1840. 
of  the  defendants,  and  for  the  considerations  thereinafter     h'^^JXewell 
mentioned,  agreed  to  postpone  the  said  sale — it  was  hj  the 
said  agreement  witnessed,   and  the  parties  thereto,  for 
themselves  respectively,  and  for  their  several  executors, 
administrators,   and  assigns,    mutually   and    reciprocally 
agreed  as  follows,  that  is  to  say,  the  said  parties  thereto  in 
the  first  place  agreed  that  the  accounts  of  the  said  plain- 
tiffs, including  all  legal  and  other  expenses,  and  also  the 
acconnts  of  William  Nest,  their  receiver  and  manager  of 
the  collieries,  should  forthwith  be  made  up,  and,  if  any 
question  or  dispute  touching  the  accounts  should  arise,  the 
same  should  be  referred  to  J.  James,  of  &c.,  a  party  nomi- 
nated by  and  on  behalf  of  all  parties,  and  that  his  deci- 
sion in  writing  should  be  final  and  conclusive :  and  the 
defendants,  in  consideration  of  the  agreement  made  by 
the  plaintiffs  to  postpone  the  said  sale  thereinafter  con- 
tained, agreed  as  follows,  that  is  to  say,  that  the  amount 
to  be  found  due  on  taking  the  said  account,  not  exceeding 
20,000/.,  should  be  secured  to  be  paid  to  the  plaintiffs  by 
the  deed  of  covenant  of  the  defendants  with  the  plaintiffs, 
in  the  following  manner,  that  is  to  say,  one  equal  third 
part  thereof,  with  interest   at  5/.  per  cent,  per  annum, 
on  the  19th  September  then  next  ensuing,   one   other 
third  part  thereof  on  the  19th  January  then  next,  with 
like  interest  from  the   day  of  the  making  of  the  said 
agreement,  and  the  remaining  one  third  part,  with  like 
interest  from   that  day,  on  the  19th   May,  1839,   with 
liberty  to  pay  off  the  whole  or  any  part  of  the  said  sum 
without   giving  any  previous  notice:  and  the  plaintiffs, 
in  consideration  of  the  premises,  on  their  part  agreed  to 
postpone  and  had  postponed  the  said  intended  sale,  and 
also  agreed  to  give  up  to  the  defendants  the  said  collieries, 
and  also  all  monies  then  due  and  owing  for  coals  sold  by 
them,  with  proper  authority  to  collect  the  same,  together 
with  the  stock  of  coals  then  upon  the  wharf:  and  the  said 
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1840.  parties  thereto  agreed  that  the  Becurities  intended  to  be 
Hallewell  ™ade  by  the  said  deed  of  covenant  should  be  taken  as  ad- 
,,   ^'  ditional  or  collateral  to  the  securities  then  held  by  the 

MORRELL.  ^        ^  '' 

plaintiflFs,  which  were  to  be  retained  by  them;  but  no 
proceedings  were  to  be  taken  against  the  said  William 
Ambrose  upon  his  bills  held  by  them :  that^  on  payment 
of  the  first  instalment^  the  whole  of  the  property  com- 
prised in  the  securities  held  by  the  plaintiffs  (except  the 
collieries)  should  be  released  and  conveyed  to  the  defend- 
ants :  that  the  said  deed  of  covenant  should  be  forthwith 
prepared,  and  executed  by  all  parties  within  twenty-one 
days  from  the  date  of  the  said  agreement ;  in  default 
whereof  the  plaintiffs  should  (if  they  thought  proper)  be  at 
liberty  to  proceed  as  if  that  agreement  had  not  been  niade^ 
and  to  retake  possession  of  the  said  collieries ;  as  in  and 
by  the  said  agreement,  reference  being  thereunto  had, 
will,  amongst  other  things,  more  fully  and  at  large  appear. 
PcrformRiicc  by  Mutual  promises.  Averment — ^that  the  plaintiffs,  in  pursu- 
^   "    **  ance  of  the  said  agreement,   and  in  part  performance 

thereof  on  their  part,  did,  at  the  request  of  the  defend- 
ants, then,  to  wit,  on  the  day  and  year  last  aforesaid, 
postpone  the  said  intended  sale  of  the  said  colUeries  and 
other  property,  and  had  from  thence  hitherto  forborne  to 
proceed  therein ;  and  that,  in  pursuance  of  the  said  agree- 
ment, no  proceedings  had  been  taken  against  the  said 
William  Ambrose  upon  the  said  bills  or  any  or  either  of 
them,  but  the  plaintiffs  had  wholly  abstained  from  taking 
the  same :  and  the  plaintiffs,  after  the  making  of  the  said 
agreement,  to  wit,  on  the  day  and  year  last  aforesaid,  did 
give  up  to  the  defendants  the  said  collieries,  and  the  de- 
fendants then  had  and  took,  and  from  thenceforth  conti- 
nually retained  possession  of  the  same,  and  also  all  the 
said  monies  then  due  and  owing  for  coals  sold  by  them  as 
aforesaid,  with  proper  authority  to  collect  the  same,  toge- 
ther with  the  said  stock  of  coals  then  on  the  said  wharf  as 
aforesaid,    according  to  the  said  agreement;   and  after- 
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wards^  and  long  before  the  expiration  of  the  said  twenty-        1840. 
one  days  in  the  said  agreement  mentioned^  to  wit,  on  the    ^^^^^^j^ 
30th  May,  1838  aforesaid,  caused  to  be  prepared  and  de-  »• 

lirered  to  the  defendants  a  certain  draft  of  a  deed  of  jy^f^  ^^^  ^f 
covenant  for  securing  the  payment  by  the  defendants  to  ^"J^^J^^^^'r"^ 
the  plaintiffs  of  the  sum  of  money  which  on  the  making  ants, 
up  of  the  said  accounts  of  the  plaintiffs  and  the  said  W. 
Nest  in  the  said  agreement  mentioned,  should  be  found  to 
be  dne  and  owing  to  the  plaintiffs  upon  the  said  accounts 
(a  blank  being  left  in  the  said  draft  deed  of  covenant  for 
the  amount  of  money  to  be  secured  thereby,  the  said  ac- 
counts not  being  then  made  up,  and  the  time  for  making 
up  the  same  not  then  being  elapsed),  by  three  instalments, 
that  is  to  say,  &c.  &c.,  with  liberty  for  the  defendants  to 
pay  off  the  whole  or  any  part  of  the  said  sum  without 
giving  any  previous  notice,  according  to  the  tenor  and 
effect,  tme  intent,  and  meaning  of  the  said  agreement :  Plaintiffs  ready 
And  the  plaintiffs  in  fact  further  said  that  they  had  always  convey.    *° 
been  ready  and  willing,  upon  payment  of  the  said  first  in- 
stshnent,  to  release  and  convey  to  the  defendants,  accord- 
ing to  the  true  intent  and  meaning  of  the  said  agreement, 
the  whole  of  the  property  comprised  in  the  said  securities 
so  held  by  the  plaintiffs  (except  the  said  collieries),  accord- 
ing to  the  said  agreement;  and  that  the  accounts  of  the 
plaintiffs  and  the  said  W.  Nest  in  the  said  agreement 
mentioned  were  not  made  up  within  twenty-one  days  from 
the  date  of  the  said  agreement,  though  the  plaintiffs  were 
ready  and  willing  that  they  should  be  so  made  up  within 
that  period,  and  the  delay  in  making  up  the  same  was  not 
caused  by  any  neglect  or  default  of  the  plaintiffs  in  that 
behalf,  but  by  the  difficulty  and  complexity  of  the  same; 
whereof  the  defendants  then  had  notice :  And  thereupon,  Accounts  to  be 
in  consideration  of  the  several  premises  aforesaid,  and  that  ™rea*.onabic  *^^" 
the  plaintiffs  had  performed  and  fulfilled  the  said  agreement  ^™^- 
as  aforesaid,  it  was  agreed  by  and  between  the  plaintiffs 
and  the  defendants,  theretofore,  to  wit,  on  the  day  and 
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1840.  year  last  aforesaid,  that  the  said  accounts  should  be  made 
up  within  a  reasonable  time  after  the  expiration  of  the  said 
twenty-one  days,  and  that  the  defendants  should  execute 
the  said  deed  of  covenant  in  the  agreement  mentioned 
within  a  reasonable  time  after  the  said  accounts  should  be 
so  made  up  as  aforesaid :  And  the  plaintiffs  further  said 
that  the  said  accounts  were  afterwards,  and  within  a  rea- 
sonable time  firom  the  expiration  of  the  said  twenty-one 
days,  made  up  as  aforesaid,  whereof  the  defendants  then 
had  notice,  and  a  certain  large  sum  of  money,  not  exceed- 
ing 20,000/.,  to  wit,  the  sum  of  18,710/.  7*.,  was  then 
found  to  be  due  and  owing  to  the  plaintiffs  upon  the  said 
accounts,  and  no  question  or  dispute  touching  the  said 
Defendants  accouuts  did  arise ;  and  that  the  plaintiffs,  afterwards,  and 
execute  dTcd^f  "^'^^^^^  »  reasonable  time  in  that  behalf  after  the  said  ac- 
GOTenant  counts  were  so  made  up  as  aforesaid,  and  long  before  the 

said  19th  September  in  the  said  agreement  mentioned^  to 
wit,  on  the  30th  July,  1838  aforesaid,  called  upon  and 
required  the  defendants  to  execute  a  deed  of  covenant 
according  to  the  terms  of  the  said  agreement :  And  al- 
though the  plaintiffs  had  always  been  ready  and  willing 
and  offered  to  accept  a  deed  of  covenant  for  securing  to 
them  the  payment  of  the  said  sum  of  18,710/.  78.  by  the 
aforesaid  instalments,  and  to  execute  such  a  deed  of  cove- 
nant according  to  the  said  agreement  in  that  behalf  as 
aforesaid,  and  to  do  and  perform  all  other  things  in  the 
said  agreement  contained  on  their  part  and  behalf  then 
to  be  done  and  performed,  according  to  the  tenor  and 
effect,  true  intent,  and  meaning  of  the  said  agreement;  of 
all  which  said  several  premises  they  the  defendants  after- 
wards, to  wit,  on  the  day  and  year  last  aforesaid,  had 
notice,  and  were  then  and  within  a  reasonable  time  after 
the  said  accounts  were  so  made  up  as  aforesaid,  and  within 
a  reasonable  time  after  the  said  twenty-one  days,  and  long 
before  the  said  19th  September,  requested  by  the  plaintiffs  to 
return  the  said  draft  deed  of  covenant  to  the  plaintiffs,  to 
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enable  them  to  procure  the  same  to  be  properly  prepared         1840. 
and  engrossed,  ready  to  be  executed  by  all  the  parties     h'allewbll 
thereto,  according  to  the  tenor  and  effect,  true  intent,  and  ». 

meaning  of  the  said  agreement  in  that  behalf;  and  although 
more  than  a  reasonable  time  for  the  return  of  the  said 
draft  deed  of  covenant,  and  for  the  execution  by  the  de- 
fendants of  a  deed  of  covenant  according  to  the  terms  of 
the  said  agreement,  elapsed  between  the  time  at  which  the 
said  accounts  were  so  made  up  as  aforesaid  and  the  said 
19th  September,  1838;  and  although  the  defendants  had 
wholly  neglected  and  refused  to  return  the  said  draft  deed 
of  covenant  to  the  plaintiffs,  and  had  thereby  prevented 
the  plaintiffs  from  procuring  the  same  to  be  properly  pre- 
pared and  engrossed  and  executed  by  the  proper  parties 
in  that  behalf:  Yet  the  defendants,  disregarding  their  said  Breach— non- 
agreement,  and  the  said  promise  so  by  them  made  in  such  deedT  ^°^ 
behalf  as  aforesaid,  had  not  as  yet  executed  any  deed  con- 
taining any  covenant  by  them  for  payment  of  the  said  sum 
of  18,710/.  7*.,  or  any  part  thereof,  or  any  interest  thereon, 
to  the  plaintiffs,  by  instalments  according  to  the  terms  of 
the  agreement,  or  in  any  other  manner  whatever,  but  had 
hitherto  wholly  refused  and  neglected  so  to  do ;  and  the 
said  sum  of  18,710/.  7*.,  together  with  interest  thereon  at 
5/.  per  cent,  from  the  day  of  making  the  said  agreement, 
amounting  together,  to  wit,  to  the  sum  of  20,000/.  (the 
whole  of  vrhich  would,  according  to  the  terms  of  the  pro- 
posed deed  of  covenant  in  the  said  agreement  mentioned, 
if  such  proposed  deed  of  covenant  had  been  executed  by 
the  defendants  according  to  the  terms  of  the  said  agree- 
ment and  their  said  promise  in  that  behalf,  have  become 
due  and  payable  from  the  defendants  to  the  plaintiffs  be- 
fore the  commencement  of  the  suit)  still  remained  wholly 
in  arrear  and  unpaid  to  the  plaintiffs,  and  wholly  unse- 
cured to  them  by  deed  of  covenant  or  otherwise  by  tho 
defendants :  and  by  reason  of  the  premises  the  plaintiffs 
had  been  deprived  of  the  means  of  recovering  the  said  sum 
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1840.  of  18,710/.  7*.,  and  interest  thereon  as  aforesaid,  and  erery 
part  thereof,  from  the  defendants,  and  had  been  and  were 
still  deprived  of  all  securitj  from  the  defendants  for  the 
same :  And  the  defendants,  being  so  indebted  as  last  afore- 
said, promised  the  plaintiffs  to  pay  them  the  last^men- 
tioned  sum  of  money  on  request;  yet  the  defendants  had 
disregarded  their  said  last-mentioned  promise,  and  had  not, 
although  often  requested  so  to  do,  as  yet  paid  the  said 
last-mentioned  sum  of  money,  or  any  part  thereof^  to  the 
plaintiffs. 
Special  demur-  The  defendant  Robert  Morrell  demurred  specially  to 
^^^'  this  count,  assigning  for  causes — that  it  was  not  stated,  nor 

No  allegation     did  it  appear  in  or  by  the  said  first  count  what  interest  the 
tiffj  hadany'or  pl^i^^tiffs,  at  the  time  of  making  the  said  supposed  agree- 

what  interest  to  ment,  had  in  the  said  supposed  collieries  and  other  pro- 
coo  vey. 

perty  therein  mentioned  as  mortgagees  thereof  under  and 

by  virtue  of  the  said  supposed  mortgage  securities  in  the 
said  first  count  mentioned,  or  what  the  said  supposed 
mortgage  securities  were,  or  that  they  had  any  saleable  or 
assignable  interest  or  estate  in  the  said  collieries  and  other 
Incongruity.  property — that  the  said  first  count  was  incongruous  and 
unintelligible  in  this  that  it  was  in  and  by  the  said  first 
count  alleged  that  the  plaintiffs  had  caused  to  be  adver- 
tized for  sale,  and  were  about  to  put  up  to  sale  and  to  sell 
by  public  auction  on  the  19th  May,  1838,  their  interest  in 
the  said  collieries  and  other  property  in  the  agreement 
mentioned,  under  a  power  lawfully  authorisLug  them  in 
that  behalf,  and  contained  in  the  said  mortgage  securities; 
whereas,  if  the  said  intended  sale  was  to  be  effected  by  the 
plaintiffs  under  9^  power  lawfully  authorizing  them  in  that 
behalf,  it  must  have  been  of  something  else  and  other  than 
their  interest  in  the  said  collieries  and  other  property,  for 
the  sale  of  which  interest,  whatever  the  same  might  have 
been,  no  mere  power  contained  in  the  said  mortgage  se- 
curities could  be  necessary,  nor  could  the  same  be  sold 
under  such  power,  in  manner  and  form  as  in  the  said  first 
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count  allied — ^that  it  was  Bot  stated  nor  did  it  appear  in         1840. 
or  by  the  said  first  county  that  the  plaintiffs^  at  any  time     hallewell 
before  they  called  upon  and  required  the  defendants  to  ». 

MORRELL. 

execute  a  deed  of  covenant  according  to  the  terms  of  the  j^^  allegation 
said  agreement  as  in  the  said  first  count  alleged^  or  at  any  *!»«;*  the  piain- 

^  D      *  J     tiffs  produced  a 

time  hdoTt  the  commencement  of  the  suit^  made  or  pro-  good  title, 
dnced  or  shewed  to  the  defendants  a  good  title  to  the  said 
collieries  or  other  property,  or  to  their,  the  plaintiffs',  sup- 
posed interest  therein,  or  to  any  estate  therein,  or  to  any 
and  what  power  of  them,  the  plaintiffs,  to  sell,  assign,  or 
convey  any  and  what  interest  or  estate  therein — that  it  was  or  that  they  Aa<{ 
not  stated,  shewn,  or  alleged  in  or  by  the  said  first  count,  any'certain'in- 
that  the  plaintiffs,  at  the  time  of  making  the  said  agree-  *®^"^^!"  ^^® 
meat,  or  at  any  time  afterirards  and  before  the  com- 
mencement of  the  suit,  had  a  good  title  to,  or  had  or  were 
lawfully  possessed  of  any  certain  interest  or  estate  in  the 
said  collieries,  or  that  at  the  time  of  making  the  said  agree- 
ment they  were  in  lawful  possession  of  the  said  collieries, 
or  that  their  supposed  possession  thereof  in  the  said  first 
count  mentioned  was  any  other  than  a  mere  naked  pos- 
sesaion  in  &ct  without  right  or  title  to  the  same,  or  a  pos- 
session without  any  continuing  interest  or  estate  in  the 
same— and  that  the  said  first  count  was  in  other  respects 
defective,  insufficient,  and  informal  &c. 
The  plaintiffs  joined  in  demurrer. 

Stephen,  Serjeant  {George  was  witb  him),  in  support  of  No  sufficient 
the  demurrer. — ^The  declaration  is  bad,  in  the  first  place,  for  thrpiaintrffa' 
want  of  certainty.   It  does  not  shew  with  sufficient  certainty  »»'«'«»^ 
the  nature  of  the  interest  which  the  plaintiffs  had  and  con- 
tracted to  convey.    Where  a  party  undertakes  to  state  a 
contract  according  to  its  legal  effect,  he  must  so  state  it  as 
that  the  defendant  may  address  himself  to  it  in  pleading. 
It  does  appear  that  this  was  a  contract  for  the  sale  of  real 
estate ;  but  there  is  no  description  of  the  estate,  or  of  the 
plaintiffs'  interest  therein,  except  that  they  are  interested 
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as  mortgagees — ^whether  in  fee,  or  for  term  of  years,  doe» 
not  appear.  It  is  also  alleged  that  the  defendants  James 
and  Robert  Morrell  claimed  to  be  interested  as  incum* 
brancers;  whether  prior  or  subsequent,  is  left  uncertain: 
neither  is  it  shewn  what  connection  there  is  between  the 
Morrells  and  Ambrose.  In  a  former  action  upon  this  agree- 
ment in  the  court  of  Exchequer,  the  declaration,  which  was 
in  the  same  form  as  the  present,  save  in  the  introductoiy 
allegation  of  interest,  was  held  bad  for  the  reasons  now 
Plaintiffs  bound  urged.  There  are  two  essential  conditions  to  be  ob- 
to^^eragoo  ggyyg^  upon  charging  a  party  upon  a  contract  of  pur- 
chase— ^the  one,  that  the  vendor  has  a  good  title  to  con- 
vey— the  other,  that  he  should  exhibit  it  to  the  purchaser, 
which  is  usually  done  by  delivering  an  abstract.  The  ven- 
dor tacitly  engages  that  he  has  good  title,  and  to  make 
good  title.  There  is  nothing  in  this  case  to  absolve  the 
plaintiffs  from  the  fulfilment  of  these  conditions.  If  it 
would  be  a  good  plea  for  the  defendants  to  say  that  the 
plaintiffs  had  no  title,  the  want  of  an  averment  of  title 
must  necessarily  render  the  declaration  bad.  The  posses- 
sion of  a  good  title  was  clearly  a  condition  precedent, 
and  should  have  been  averred.  [Tlndal,  C.  J. — ^This  ac- 
tion is  brought  for  a  breach  of  the  defendants'  contract  to 
execute  a  deed  of  covenant.  Are  you  not  leaping  before 
you  come  to  the  bar?]  It  would  be  too  late,  after  the 
execution  of  the  deed  of  covenant,  to  claim  a  right  to  an 
exhibition  of  title.  That  the  plaintiffs  should  postpone 
the  intended  sale,  was  clearly  a  condition  precedent:  thej 
were  bound  to  shew  that  they  had  a  right  to  sell;  other- 
wise  there  would  be  no  consideration  for  the  agreement— 
Jones  V.  Ashbumham,  4i  East,  455  :  Head  v.  Baldrey,  6  Ad. 
&  E.  659.  In  Luxton  v.  Robinson,  Doug.  620,  in  an  ac- 
tion upon  an  agreement  to  deliver  possession  for  certain 
considerations,  subject  to  a  forfeiture  on  failure  by  either 
party,  it  was  held  that  the  person  who  was  to  deliver  pos- 
session could  not  sue  for  the  forfeiture,  without  shewing 
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in  his  declaration  a  possessory  title  in  himself.    And  Bui-        1840. 
ler,  J.,  said :  "  The  plaintiflF  was  to  deliver  possession^  and 
therefore  he  ought  to  have  shewn  that  he  had  a  right  so 
to  do.''    [Erskine,  J. — ^There  was  no  allegation  in  that 
case  that  the  plaintiff  had  any  assignable  interest :  here 
the  objection  is  that  the  nature  of  the  interest  is  not 
shewn.]     There  is  no  sufBcient  allegation  in  this  decla- 
ration that  the  plaintiffs  had  any  title.    In  The  Duke  of  St. 
Albans  V.  Shore,  1  H.  Blac.  270,  Lord  EUenborough  says : 
"Where  a  man  undertakes  to  convey,  he  undertakes  to 
convey  by  a  good  title.    There  are  cases  where  a  court 
of  equity  has  holden  that  a  party  so  undertaking  might 
make  a  title  by  procuring  an  act  of  parliament,  and  that 
he  was  bound  to  purchase  in  all  outstanding  terms  to 
make  a  good  title.     But,  in  this  case,  if  the  plaintiff  was 
not  enabled  to  make  a  good  title  before  a  certain  day, 
the  agreement  was  to  be  at  an  end :  he  might  be  off, 
and  was  released  from  his  engagement.     He  therefore 
undertook  to  make  a  good  title  before  a  given  time :  the 
breach  assigned  is,  that  the  defendant  refused  to  accept  the 
title.    But  what  title  ?    What  exhibition  of  title  ?    What 
title  was  tendered  to  him  ?      What  was  there  for  him  to 
accept?''     In  PhiUips  v.  Fielding,  2  H.  Bl.  123,  where  by 
the  conditions  of  the  sale  by  auction  of  a  copyhold  estate, 
it  was  stipulated  that  the  purchaser  should  pay  down  a  de- 
posit, and  sign  an  agreement  for  payment  of  the  remainder 
of  the  purchase  money  at  a  certain  time  on  having  a  good 
title,  and  that  he  should  have  a  proper  surrender  of  the 
estate,  on  payment  of  the  remainder  of  the  purchase 
money :   in  an  action  brought  by  the  seller  for  the  non- 
performance of  the  conditions  on  the  part  of  the  pur- 
chaser, it  was  held  that  it  was  not  sufficient  to  state  that 
the  seller  had  been  always  ready  and  willing,  and  frequently 
offered  to  make  a  good  title  to  the  said  estate,  and  to  make  a 
proper  surrender,  on  payment  of  the  purchase  money ;  but 
that  the  declaration  ought  to  have  averred  that  the  seller 
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Repugnancy. 


actually  made  a  good  title^  and  surreiidered  the  estate  to 
the  purchaser^  or  a  tender  and  refasal,  and  also  to  haie 
shewn  what  title  the  seller  had.     [CoUman^  J. — ^The  doc- 
trine of  these  two  cases  was  canvassed  in  Martin  y.  Sim/A, 
6  East^  555,  and  somewhat  shaken.]     To  this  extent  only, 
that  the  plaintiff  need  not  set  forth  his  whole  title  upon 
the  record.     But  it  is  essential  that  there  be  a  general 
averment  that  the  plaintiff  has  a  good  title,  or  is  seised 
in  fee,  as  was  averred  in  Martin  v.  Smith,  and  in  Hawhm 
V.  Kemp,  8  East,  410.      [Tindal,  C.  J.— These  were  cases 
of  sales  by  auction.]     They  were  so :  but  the  principle  is 
the  same,  whether  the  condition  be  expressed  or  impliei 
[Tindal,  C.  J. — ^Is  there  any  authority  that  goes  die  length 
of  holding,  that,  in  such  a  case  as  this,  a  good  title  mast 
appear  upon  the  face  of  the  declaration  ?]     Souier  v.  Drakej 
6  B.  &  Ad.  992,  3  N.  &  M.  40,  goes  far  towards  it:  it 
was  there  held,  that,  in  every  contract  for  the  sale  of  an 
existing  lease,  there  is  an  implied  undertaking  by  the 
seller  (if  the  contrary  be  not  expressed)  to  make  oat  the 
lessor's  title  to  demise;  and,  without  shewing  such  title, 
the  seller  cannot  maintain  an  action  at  law  against  the 
buyer  for  refusing  to  complete  the  purchase.    Roper  r. 
Coambes,  6  B.  &  C.  534,  9  D.  &  R.  562,  is  also  an  autho- 
rity to  shew  that  under  no  circumstances  is  a  party  boand 
to  pay  money  upon  a  contract  of  sale  until  satisfied  that 
the  vendor  has  a  good  title  to  convey.     In  Janes  v.  Bark- 
ley,  Doug.  684,  there  was  no  allegation  that  a  title  was 
made  out;  but  the  agreement  was  that  the  plaintiffs  (the 
assignees)  should  assign  the  equity  of  redemption  as  far 
as  in  them  lay,  and  the  assignment  was  to  be  made  to 
one  who  was  mortgagee,  and  consequently  was  cognizant 
of  the  title. 

Then,  the  allegation  that  the  plaintiffs  were  about  to  sell 
their  interest  in  the  collieries  and  other  property  under  a 
power  lawfully  authorizing  them  in  that  behalf,  is  repug- 
nant and  inconsistent;  for,  an  interest  cannot  be  the  sub- 
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ject  of  a  sale  under  ?l  power.  A  man  cannot  have  both  the  1840. 
fee,  and  a  power  oyer  it :  and  if  this  be  true  of  an  estate  in 
fee,  it  must  equally  be  true  of  any  lesser  estate.  In  Good» 
ill  Y.  Bvigham,  1  B.  &  P.  192,  where  there  was  a  devise  in 
fee  to  a  feme  coverte,  with  a  power  to  dispose  of  the  estate 
without  the  control  of  her  husband,  it  was  held  that  such  a 
power  was  void,  as  being  inconsistent  with  the  fee  given  to 
her  in  the  first  instance,  and  that  she  could  not  convey 
without  fine — ^a  power  being,  as  Buller,  J.,  said,  "an  autho- 
rity enabling  one  person  to  dispose  of  the  interest  which  is 
vested  in  another/'  The  objection  certainly  is  somewhat 
refined:  but  still  it  is  one  that  is  competent  on  special 
demurrer:  repugnancy  and  inconsistency  have  from  the 
earliest  time  been  held  available  objections  in  point  of 
pleading— £ti//V  Case,  7  Rep.  23.  a.;  Denisony.  Richardson, 
14  Eaut,  291.  The  plaintiffs  can  derive  no  aid  from  a  re- 
pugnant aDeg&tion. 

TaJfourd,  Serjeant,  contra,  was  stopped  by  the  Court. 

TiKPAL,  C.  J. — The  first  objection  that  is  made  in  this  No  allegation 
case  is,  that  the  declaration  is  bad  for  want  of  an  allega*  J^ry. 
tion  that  the  plaintiffs  had  good  title  to  convey ;  and  the 
argument  has  proceeded  upon  an  assumption  that  the 
parties  stand  in  the  same  situation  as  vendor  and  pur* 
chaser  upon  an  agreement  for  the  sale  of  an  estate.    But 
it  appears  to  me  that  the  record  does  not  exhibit  them  in 
that  relation;  and  that  the  authorities  relied  upon  do  not 
apply.     In  the  first  place,  this  is  not  a  contract  by  which 
the  plaintiffs  undertake  to  convey  anything  to  the  defend- 
ants: it  is  a  contract  by  which  the  defendants  engage 
within  a  certain  time  to  enter  into  a  deed  of  covenant; 
and  the  action  is  brought  for  the  non-fulfilment  of  that 
engagement.    The  situation  of  the  parties  is  this — the 
plaintiffs  are  mortgagees  in  possession  of  a  colliery ;  they 
have  been  working  it,  and  have  made  contracts  for  the 
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1840.        sale  of  the  coal,  in  respect  of  whicli  debts  to  a  large  amount 

„'     "'"^      are  due  to  them.    The  defendants  also  claim  to  be  incum* 
Hallewell 

0.  brancers^  subject  to  the  prior  mortgage.     It  was  therefore 

yery  much  their  interest  to  displace  the  plaintiffs  so  as  to 
tack  their  mortgage  to  the  first.  Such  being  the  situa- 
tion of  the  parties,  the  plaintiffs  advertized  for  sale  by 
public  auction  the  collieries  and  other  property  comprised 
in  the  agreement,  under  the  power  contained  in  the  mort- 
gage securities.  The  sale  being  about  to  take  place,  the 
defendants,  naturally  wishing  that  no  stranger  should  in- 
terpose between  them  and  the  estate,  agreed  with  the 
plaintiffs,  in  consideration  of  their  postponing  the  sale,  to 
enter  into  a  deed  of  covenant  for  the  payment  of  such 
sum  as  might  be  found  due  to  the  plaintiffs  on  taking 
an  account  in  the  manner  pointed  out,  not  exceeding 
20,000/.,  by  three  instalments,  the  first  of  which  was  to  be 
paid  on  the  19th  September  then  next,  the  agreement 
being  made  in  May,  1838 ;  the  deed  to  be  executed  within 
twenty-one  days.  And  it  was  stipulated,  that,  on  payment 
of  the  first  instalment,  all  the  property  comprised  in  the 
mortgage  securities  should  be  conveyed  to  the  defendants, 
but  that,  in  the  meantime,  and  prior  to  the  execution  of 
the  deed  of  covenant,  they  should  be  put  in  possession  of 
the  collieries  and  the  stock  of  coals  then  upon  the  wharf, 
and  should  have  a  proper  authority  to  collect  the  debts 
owing  for  coals;  and  further  that  the  plaintiffs  would  for- 
bear to  take  proceedings  against  Ambrose  upon  the  bills 
held  by  them.  The  defendants,  therefore,  obtain  an  im- 
portant advantage  immediately  upon  the  execution  of  the 
agreement.  The  declaration  goes  on  to  allege,  that,  in 
pursuance  of  the  agreement,  the  plaintiffs  had  postponed 
the  intended  sale,  and  had  forborne  to  proceed  against 
Ambrose  upon  the  bills,  and  that  possession  of  the  col- 
lieries and  stock  had  been  given  up  to  the  defendants, 
with  a  proper  authority  to  collect  the  debts,  and  that  the 
plaintiffs  afterwards  delivered  to  the  defendants  a  draft 
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deed  of  coTenant^  and  required  them  to  return  it  that  they         1840. 
might  cause  it  to  be  ingrossed ;  but  that  the  defendants 
refused  to  execute  such  deed  of  covenant.     The  answer  set 
np  is  a  demurrer^  assigning  for  cause  that  it  is  not  alleged 
in  the  declaration  that  the  plaintiffs  had  a  good  title  to 
the  collieries  or  other  property,  or  any  power  to  sell,  as- 
sign, or  convey  the  same  to  the  defendants.    It  seems  to 
me  that  I  have  said  enough  to  shew  that  the  relation  in 
which  the  parties  stood  to  each  other  did  not  impose  upon 
the  plaintiffs  the  duty  of  making  out  a  title  before  the 
execution  of  the  deed  of  covenant ;  that  is,  that  the  making 
out  a  title  by  the  plaintiffs  was  not  a  condition  precedent 
to  their  right  to  call  upon  the  defendants  to  perform  the 
agreement.    The  fair  construction  of  the  agreement  is, 
that  the  defendants  were  to  place  themselves  precisely  in 
the  situation  in  which  the  plaintiffs  stood.     It  is  further  Repagnancy. 
objected  that  there  is  a  repugnancy  and  incongruity  in  the 
declaration,  inasmuch  as  it  confuses  an  interest  with  a 
conYcyance  that  is  to  take  effect  by  virtue  of  a  power. 
Bat  I  think  it  would  be  too  strict  a  construction  of  the 
agreement  to  say  that  it  is  to  be  scanned  with  a  convey- 
ancer's acuteness.     Interpreting  the  language  of  the  de- 
daration  secundum  subjectam  materiam,  referring  the  one 
expression  to  the  personal  property,  and  the  other  to  the 
realty,  full  and  complete  force  is  given  to  the  whole.    The 
declaration  begins  with  an  allegation  that  the  plaintiffs 
were  interested  in  certain  collieries  and  other  property  in 
the  agreement  mentioned,  as  mortgagees  thereof;  and,  by 
reference  to  the  agreement,  we  find  this  other  property  to 
be  personalty — debts  and  coals.   The  allegation  of  interest 
there  is  referable  both  to  the  real  and  to  the  personal 
property.     Then  comes  an  allegation,  that  the  plaintiffs, 
before'  the  time  of  making  the  agreement  and  promise 
thereinafter  next  mentioned,  had  caused  to  be  advertized 
for  sale,  and  were  about  to  put  up  for  sale  and  to  sell  by 
public  auction,  on  the  19th  May,  1838,  their  interest  in 
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the  said  collieries  and  other  property  in  the  said  agree- 
ment mentioned^  under  s,  power  lawfully  authoriigng  them 
in  that  behalf.  Why  are  we  to  say  that  the  plaintiSii 
meant  the  power  of  sale  to  extend  to  a  subject-matter  to 
which  by  law  it  is  not  applicable  ?  We  are  bound  so  to 
construe  agreements  ut  res  magis  valeat  quam  pereat 
"  Words  shall  have  a  reasonable  intendment  and  construc- 
tion''—Com.  Dig.  Pleader,  (C.25);  ^'And  general  woidi 
are  sufficient  where  the  certainty  lies  within  the  defend- 
ant's notice" — (C.  26).  Here  it  is  distinctly  alleged  that 
the  defendants  had  notice  of  the  power  under  which  the 
plaintiffs  proposed  to  sell.  I  therefore  think  the  objections 
urged  in  support  of  the  demurrer  ought  not  to  preTail. 
The  declaration  in  the  case  in  the  court  of  Exchequer 
wanted  the  allegation  with  which  this  declaration  com- 
mences. 


Ai  to  the  alle- 
gallon  of  title. 


CoLTMAN^  J. — I  am  of  the  same  opinion.  The  making 
out  a  good  title  is  clearly  not  a  condition  precedent  to  the 
plaintiffs'  right  to  call  upon  the  defendants  to  execute  the 
deed  of  covenant.  There  are  many  things  to  be  looked  to 
here  besides  the  execution  of  the  conveyance :  the  plain- 
tiffs were  to  postpone  the  sale,  to  give  up  to  the  defend- 
ants the  collieries,  the  debts,  and  the  stock  of  coals  then 
upon  the  wharf,  and  to  forbear  to  take  proceedings  against 
Ambrose  upon  the  bills  held  by  them.  All  this  formed  a 
very  good  consid^ation  for  an  undertaking  to  execute  the 
deed.  Whether  the  making  out  a  good  title  may  not  be  a 
condition  precedent  to  the  plaintiffs'  right  to  call  upon  the 
defendants  to  pay  the  stipulated  instalments,  is  a  yen 
different  question.  It  is  not  necessary  to  decide  that  now: 
but  I  incline  to  think  the  plaintiffs  would  be  bound  to 
make  out  a  good  title  before  they  could  call  upon  the 
defendants  for  payment.  The  execution  of  the  deed  of 
covenant  is  nothing  more  than  an  engagement  to  perform 
the  contract  when  a  good  title  is  made  out,  as  in  the  case 
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of  a  sale  hj  anction.  Then  it  is  said  tliat  there  is  incon-  1840. 
gmity  and  inconsistency  in  the  declaration,  the  allegation 
being  of  a  sale  by  the  plaintiffs  of  an  interest  in  certain 
property  under  a  pcwer  lawfully  authorizing  them  in  that 
behalf.  Taking  the  word  power  according  to  its  strict  incongruity, 
legal  definition,  the  allegation  is  certainly  inconsistent : 
but  we  are  not  bound  so  to  construe  it,  when  by  adopting 
its  popular  sense  the  inconsistency  is  cured.  Such  an  al- 
legation might  not  be  sufScient,  if  the  making  out  a  good 
title  were  a  condition  precedent,  as  in  the  case  of  a  sale 
by  auction :  but  for  the  present  purpose  I  think  it  will  do. 

EasKiNB,  J. — I  am  of  the  same  opinion.     The  defend- 
ants object  to  this  declaration,  in  the  first  place,  because 
it  does  not  state  what  interest  the  plaintiffs  had  in  the  pro- 
perty at  the  time  of  making  the  agreement.     But  no  au- 
tiumty  has  been  cited  to  shew  that  such  an  allegation  is 
necessary  in  a  case  of  this  sort.  Then  it  is  said  that  it  does 
not  appear  what  the  supposed  mortgage  securities  were:  but 
it  was  not  necessary  to  state  whether  the  plaintiffs  were 
mortgagees  in  fee  or  for  a  term  of  years,  there  being  no 
necessity  for  an  allegation  as  to  title.    Then  it  is  objected  interest  of  the 
that  it  does  not  appear  that  the  plaintiffs  had  any  saleable  ciently  averred, 
or  assignable  interest  in  the  collieries.     The  declaration, 
however,  allies  that  the  plaintiffs  were  ''  interested  in 
certain  collieries   and  other  property  in  the   agreement 
mentioned,  as  mortgagees  thereof,  under  and  by  virtue  of 
certain  mortgage  securities  before  then  made  to  them  by 
Davies  and  Cox,  and  at  the  time  of  the  making  of  the  agree- 
ment were  in  possession  of  the  said  collieries,  and  were 
possessed  of  certain  large  quantities  of  coal,^  &c.  &c.     I 
think  that  is  a  sufficient  allegation  that  the  plaintiffs  had 
a  saleable  or  assignable  interest  in  the  collieries  and  other 
property,    and  distinguishes   this   declaration  firom  that 
which  was  before  the  court  of  Exchequer,  where  there  was 
no  allegation  whatever  of  interest  in  the  plaintiffs,  so  as  to 
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shew  a  consideration  for  the  contract.  But  the  main 
ground  of  objection  is^  that  the  declaration  does  not  ayer 
that  the  plaintiffs  produced  or  had,  at  the  time  of'  making 
the  agreement,  or  at  the  time  of  the  commencement  of  the 
action,  a  good  title  to  or  were  lawfully  possessed  of  any 
certain  interest  or  estate  in  the  collieries,  &c.  Now,  if 
the  making  out  a  good  title  were  a  condition  precedent  to 
the  right  of  the  plaintiffs  to  call  upon  the  defendants  to 
execute  the  deed  of  covenant,  upon  the  authorities  cited, 
the  declaration  would  undoubtedly  be  bad.  But  it  does 
not  appear  to  me  that  the  making  out  a  title  was  a  condi- 
tion precedent  to  the  execution  of  the  deed;  because  by  the 
terms  of  the  agreement  possession  of  the  collieries  was  to 
be  given  to  the  defendants  immediately,  and  the  defend- 
ants were  within  twenty-one  days  to  execute  the  deed  of 
covenant  for  payment  of  the  instalments^  the  amount  of 
which  was  then  unascertained.  The  conveyance  of  the 
property  was  not  to  take  place  until  after  the  payment  of 
the  first  of  these  instalments,  wliich  was  to  become  due 
on  the  19th  September :  and,  if  the  conveyance  was  not 
to  be  executed  until  that  day,  the  plaintiffs  had  by  ne- 
cessary intendment  until  that  time  to  make  out  a  title. 
I  do  not  mean  to  say,  that,  if  the  defendants  had 
pleaded  that  the  plaintiffs  had  no  good  title,  that  might 
not  have  afforded  an  answer  to  the  action.  But  the 
question  here  is,  whether  the  making  out  a  title  was 
a  condition  precedent,  so  as  to  render  it  necessary  for  the 
plaintiffs  to  allege  it  in  their  declaration.  It  does  not  ap- 
pear to  me  that  it  was.  It  is  farther  objected  that  the 
declaration  is  incongruous  and  unintelligible,  inasmuch 
as  it  is  alleged  that  the  plaintiffs  were  about  to  sell  their 
interest  in  the  collieries  and  other  property  in  the  agree- 
ment mentioned,  under  a  power  lawfully  authorizing  them 
in  that  behalf:  whereas  a  man  requires  no  power  to  sell 
that  which  is  his  own.  I  perfectly  agree  in  the  explanation 
that  has  already  been  given — that  we  are  not  bound  so 
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to  construe  the  declaration  as  to  make  one  part  of  it  incon-        1840. 
sistent  with  another^  if  there  be  any  mode  of  construing  it    hallewell 
that  will  make  the  whole  consistent ;  and  that  here  we  may  •• 

MORRELL. 

understand  the  word  "  power*'  in  its  popular  sense.  Upon 
the  whole,  it  appears  to  me  that  there  is  ample  considera- 
tion for  the  defendants'  promise,  and  that  none  of  the 
objections  that  have  been  made  to  the  declaration  are  well 
founded. 

Mauls,  J. — I  am  also  of  opinion  that  the  declaration  is 
good.    The  cases  relied  on  are  cases  of  sales  of  real  pro- 
perty.   Where  a  man  contracts  to  sell  a  house  or  land, 
primi  fade  he  contracts  to  sell  the  fee-simple.     So,  if 
the  contract  be  for  the  sale  of  an  unexpired  term  of  forty 
years,  the  vendor  undertakes  that  he  will  convey  a  good 
and  valid  title  for  forty  years  to  come.    The  vendor  cannot 
claim  the  price  unless  he  has  power  to  convey  that  which 
he  has  contracted  to  sell.     But  there  is  nothing  to  prevent 
parties  firom  entering  into  a  contract  like  the  present.     It 
appears  upon  the  face  of  the  agreement  itself  that  the 
plaintiffs  were  not  entitled  absolutely  to  the  property,  but 
that  they  had  an  interest  in  it  by  virtue  of  certain  mort- 
gage securities :  it  is  dear,  therefore,  that  they  were  not 
contracting  to  convey  an  absolute  interest  in  the  land.     It 
also  appears  upon  the  face  of  the  agreement  that  the  two 
Morrells  claimed  to  be  interested  as  incumbrancers :  which 
affords  an  additional  argument  to  shew  that  it  was  not  a 
contract  of  sale  that  was  contemplated.     Furthermore,  the 
term  "  sale"  is  not  used  in  the  agreement.     It  appears  that 
the  plaintiffs,  as  mortgagees,  had  a  power  to  sell  the  pro- 
perty; and  it  was  the  defendants'  interest  to  prevent  a  sale: 
and  the  contract  between  them  was,  that,  in  a  certain  event, 
the  property  should  be  released  and  conveyed  to  the  de- 
fendants, and  not  sold  under  the  power.     The  case  there- 
fore has  no  analogy  to  cases  of  contracts  of  sale,  by  con- 
founding  it  with  which  alone  does  the  objection  obtain 
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colour.  It  is  then  contended  that  the  allegation  that  the 
plaintiffs  were  about  to  sell  their  interest  in  the  ooUieriefl 
and  other  property  under  a  power  lawfully  authommg 
them  in  that  behalf^  is  repugnant  and  inconsistent,  inas- 
much as,  in  the  understanding  of  conveyancers,  a  power  is 
something  different  from  an  interest.  But,  however  nse- 
ftd  it  may  be  in  conveyancing  to  narrow  the  sense  of  words 
of  art,  I  think  we  are  not  bound  to  construe  so  strictly  the 
language  of  a  record,  but  rather  to  take  it  according  to  the 
ordinary  understanding  of  mankind. 

Judgment  for  the  plaintifiik 


Davies  and  Wife,  Demandants,  William  Selbt 

Tuesday,  LowNDEs,  Tenant. 

June  9th,       »p 

On  the  trial  of    J.  HIS  was  a  writ  of  right  brought  for  the  recovery  of  cer- 
the  mise  being    tain  property  in  Buckinghamshire,  which  the  demandant 

joined  on  the 
mere  right,  two 
principal  ques- 
tions (the 
ruling  of  the 
court  upon 
which  was  ex- 
cepted to  on 
the  part  of 
the  demand- 
ants) were  left 
to  the  Grand 
Assize — first, 
whether  or  not 

the  demandant  had  succeeded  in  establishing  her  pedigree — secondly,  whether  a  fine  that  bid 
been  levied  by  the  father  of  the  tenant  was  so  levied  as  to  operate  a  bar  of  the  demandant » 
right ;  whether  the  conusor  was  at  the  time  in  possession  of  the  premises  claiming  an  estate  o^ 
freehold ;  and  whether  the  fine  was  levied  in  the  name  by  which  the  conusor  was  at  the  ivot 
known.  The  Grand  Assize  found  a  general  verdict  for  tb«  tenant,  accompaaying  it  with  rbe 
following  statement  in  writing : — '*  It  is  the  unanimous  verdict  of  the  Grand  Assize  that  the  de- 
mandant has  not  made  out  ner  pedigree ;  that  the  tenant  had  entered  into  and  was  in  tbe 
actual  possession  of  the  estates  devised  by  the  will  of  T.  J.  Selby  before  and  at  the  time  of  le- 
vying the  fine  in  1784;  and  that  he  had  taken  and  used,  and  was  then  known  by  the  name" 
William  Selby" — a  name  he  was  required  by  the  will  to  assume,  as  the  condition  upon  «lu^ 
he  was  to  take  the  estate,  on  failure  of  the  right  heir  presenting  himself: — Held,  that  thu 
written  statement  could  not  properly  be  introduced  into  the  bill  of  exceptions,  it  being  a  itat^ 
ment  of  that  which  the  Grand  Assize  were  not  called  upon  by  law  to  find. 
Quaere  whether  there  may  be  a  special  verdict  in  a  writ  of  right 


Mary  Davies  claimed  as  heir  general  of  one  Thomas  James 
Selby  who  died  seised  on  the  7th  December^  1772.  The 
mise  was  joined  on  the  mere  right — see  the  pleadings, 
1  New  Cases,  697,  2  Scott,  71. 

The  cause  was  first  tried  at  the  bar  of  this  court  in 
Trinity  Term,  1835,  when  a  verdict  was  found  for  the 
tenant,  subject  to  certain  exceptions  to  the  ruling  (^  the 
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oourt.    Those  exceptions  came  on  to  be  aj^ed  in  the        l&io. 
Exchequer  Chamber^  in  Easter  Vacation,  1837,  and,  in 
Easter  Vacation,  1838,  the  judgment  of  the  court  of  error 
was  pronounced,  awarding  a  venire  de  novo— «ee  4  New 
Cases,  478,  5  Scott,  835. 

The  cause  again  came  on  for  trial  at  the  bar  of  this 
court  in  Micfaaehnas  Vacation,  1838— see  5  New  Cases, 
161,  7  Scott,  21. 

In  the  progress  of  the  tenant's  case,  it  was  objected  on  Objecdont  to 
the  part  of  the  demandants  that  a  decree  in  Chancery  Marcos*  °^ 
hearing  date  the  28th  March,  1788,  which  was  offered  tor  ^783. 
the  purpose  of  shewing  the  quality  of  the  tenant's  possession 
of  the  property  at  that  time,  was  inadmissible  as  being  res 
inter  ahos  gestae.  This  objection  was  overruled  by  the  court 

A  fine  levied  by  the  father  of  the  tenant,  in  Trinity  Objccaons  to 

Term,  1784,  in  the  name  (rf  "  WiUiam  Selby,''  a  name  he  ^^^  ^"*'' 

was  required  by  the  will  of  Thomas  James  Selby  (under 

which  he  clainied)  to  assume  as  the  condition  upon  which 

he  was  to  take  the  property  in  the  event  of  the  testator's 

right  and  lawful  heir-at-law  not  being  discovered — see  the 

wiU  set  out  5  Scott,  836— was  also  objected  to  on  the  part 

of  the  demandants,  on  three  grounds ;  first,  that  it  should 

hare  been  pleaded  specially ;  secondly,  that  it  was  levied 

in  a  name  to  which  the  conusor  had  acquired  no  title 

whatever,  by  reputation  or  otherwise;   thirdly,  that  the 

conusor,  at  the  time  of  levying  the  fine,  was  a  stranger  to 

the  inheritance,  being  in  possession  of  the  land  under 

special  drcumstanoes    [as  roeeiver  under  the  court  of 

Chancery],  which  could  give  him  no  estate  therein  by 

ri^t  or  by  wrong  upon  which  the  fine  could  operate. 

The  fine  was  admitted. 

The  tenant's  case  being  closed,  the  demandants  pro-  Weisbpedi- 
ceeded  to  prove  the  pedigree  of  Mary  Davies.    Amongst  ^®*' 
other  evidence  in  support  of  this,  a  Welsh  pedigree  of  the 
family  of  Lloyd  (through  whom  she  claimed)  was  produced. 
This  pedigree  purported  to  have  been  collected  from 
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''parish  registers^  wills^  monumental  inscriptions,  family 
records,  and  history.^'  It  was  offered  for  the  purpose  of 
shewing  the  connection  with  the  family  of  certain  persona 
therein  named,  who  existed  within  the  memory  of  the  par- 
ties by  and  for  whom  (both  members  of  the  family)  it  was 
compiled.     It  was  objected  to,  and  rejected  by  the  court. 

The  qnestions  left  by  the  Lord  Chief  Justice  for  the 
determination  of  the  Grand  Assize,  were — first,  whether 
or  not  the  demandant  Mary  Davies  had  succeeded  in  esta- 
blishing her  pedigree — ^secondly,  whether  the  fine  levied  in 
Trinity  Term,  1784,  was  so  levied  as  to  operate  as  a  bar  of 
the  demandant's  right — whether  the  conusor  was  at  the 
time  in  possession  of  the  premises  claiming  an  estate  of 
freehold;  and  whether  the  fine  was  levied  in  the  name  by 
which  the  conusor  was  at  the  time  known. 

At  the  close  of  the  summing  up,  the  following  note  of 
exceptions  was  tendered  on  the  part  of  the  demandants— 
"  1.  That  the  decree  in  Chancery  of  the  28th  March,  1783, 
was  improperly  received  in  evidence,  being  res  inter  alios 
gestae — 2.  That  the  Welsh  pedigree  was  improperly  re- 
jected, being  at  all  events  admissible  to  the  extent  and  for 
the  purpose  for  which  it  was  tendered — 3.  That  the  fine 
levied  by  Mr.  Lowndes  (in  the  name  of  William  Selby)  in 
Trinity  Term,  1784,  was  of  no  effect ;  because,  at  the  time 
of  levying  it,  Lowndes  had  no  suiBcient  estate  in  the  pre- 
mises in  respect  of  which  the  fine  was  levied — ^for  that,  as 
he  claimed  through  the  will  of  Thomas  James  Selby,  the 
testator,  his  possession  of  the  premises  could  not  be  a  dis- 
seisin of  or  adverse  to  the  claim  of  any  person  claiming 
through  the  testator,  or  claiming  under  the  will  of  the  tes- 
tator; and  that  his  possession  must  be  referred  to  the 
terms  of  the  will." 

The  Grand  Assize  returned  a  verdict  for  the  tenant- 
accompanying  it  with  the  following  statement  in  writing: 
''  It  is  the  unanimous  verdict  of  the  Grand  Assize,  that  the 
demandant  has  not  made  out  her  pedigree ;  that  the  tenant 
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had  enteied  into  and  was  in  the  actual  possession  of  the  1940. 

estates  devised  by  the  will  of  Thomas  James  Selby  before  ^^"^^     ' 

and  at  the  time  of  levying  the  fine  in  1784;  and  that  he  Dem., 

had  taken  and  nsed^  and  was  then  known  by  the  name  of  Ten. 
William  Selby/' 

The  Atiomey-General,  on  behalf  of  the  tenant^  in  Easter 
Term  last,  obtained  a  rule  calling  upon  the  demandants  to 
shew  cause  why  the  above  special  finding  should  not  appear 
upon  the  bill  of  exceptions  (75). 

Talfmerd,  Serjeant,  and  E.  V.  WilliamSj  on  a  former  day 
in  this  term,  shewed  cause. — ^The  nature  of  the  bill  of  excep- 
tions, as  well  as  of  the  writ  of  right  itself,  presents  an  in- 
surmonntable  objection  to  the  course  here  suggested.  It 
is  clear  firom  the  authorities  that  there  cannot  be  a  special 
verdict  in  a  writ  of  right.  In  Andrews  v.  Lord  Cromwell, 
Moore,  762,  en  le  Common  Bank  en  bre  de  droit  inter 
Andrews  et  le  Segnor  Cromwell,  al  trial  3  points  taef  rule 
ft  le  court:  1.  Que  le  demy-mark  doit  estre  tender  al 
jojner  del  mise,  unc  les  judges  ore  ceo  prist  al  appearance 
del  jniy :  2.  Le  tenant  doit  commencer  e  le  doner  devi- 
dence:  3.  Le  jury  ne  poit  trover  un  special  verdict.  Viner's 
Abridgment,  Droit  de  Recto,  (D),  pi.  13.  Brooke's  Abridg- 
ment, rcrifi/e,  pi.  86  (76).  Roscoe  on  Real  Actions,  300.  In 


(75)  Application  had  previously  de  droit,  les  iurors  del  grad  ass. 
been  made  to  Bosanquet,  J.,  at  poet  troii  rel'  que  done  le  droit,  mes 
chambers  :  but  that  learned  judge  nemy  collat  garr,  car  ceo  est  vn 
referred  the  parties  to  the  court.  barr,  et  extincta  le  droit,  mes  ne 

(76)  Queere  this.  The  passage  done  asc.  droit,  contr  del  rel',  et  sic 
in  Brooke  is  as  follows  — "  Ass.  yider  que  choces  que  doient  este 
Joiypoet  troue  p  verdit  alarge  feoff-  pled  come  le  collat  garr  et  htni  ne 
mt,  et  oondic  declare  sur  le  liily,  poet  este  troue  p  iurors  contr  dec 
mes  neycondicpdefeisance  dehors,  que  poet  este  omit  in  pledings  et 
ne  rel',  ne  feoffmt,  et  garr,  car  garr  poet  este  done  in  euidece,  ceiix  ils 
gist  in  escript,  et  ils  ne  conustr  mes  poet  trou  per  verdit  tit  Ass.  in 
ceo  ^  est  fait  sur  le  teif ,  et  in  bre  Fitzh.  359." 
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1840.  8pire9,  Dem.,  Morris,  Ten.,  9  Bing.  687, 3  M.  &  Scott,  126, 
DAVIE8  *^®  special  verdict  was  by  consent.  There  can  be  no  neces- 
LowNDEs  ^^^^  ^^^  *  special  verdict  in  a  writ  of  right,  for,  no  attsint 
Ten.  lies.  The  Grand  Assize  are  sworn  to  give  a  verdict  for  the 
demandant  or  the  tenant:  they  had  no  right  to  return  this 
special  finding.  The  writ  of  error  will  carry  np  a  transcript 
of  a  record  that  will  shew  a  general  verdict  fcHr  the  tensnt. 
The  bill  of  exceptions  takes  up  for  the  decision  of  the  comt 
of  error  the  direction  of  this  conrt.  By  the  statute  of 
Westminster  2  (13  Edw.  1),  c.  31,  it  is  enacted,  that,  "if 
the  party  write  the  exception,  and  pray  that  the  justices 
may  put  their  seals  to  it  for  a  testimony,  the  justices  shall 
put  their  seals ;  and  if  one  will  not  another  shall :  and  if 
the  king,  on  complaint  made  of  the  justices,  cause  the  re- 
cord to  come  before  him,  and  the  exception  be  not  found 
in  the  roll,  and  the  party  show  the  exception  written,  with 
the  seal  of  the  justice  affixed,  the  justice  shall  be  com- 
manded that  he  appear  at  a  certain  day,  to  confess  or  to 
deny  his  seal :  and  if  the  justice  cannot  deny  his  seal^ 
judgment  shall  be  given  according  to  the  exception,  as  it 
may  be  allowed  or  disallowed/'  Pormeriy  it  was  the  prac- 
tice to  seal  the  bill  of  exceptions  the  moment  the  excep- 
tion was  taken :  now,  for  convenience,  this  is  done  out  of 
court :  but  it  still  appears  upon  the  record  as  if  perfected 
at  the  time.  Pursuing  the  statute,  the  verdict  need  not 
appear  at  all  on  the  bill  of  exceptions,  though  it  com- 
monly does  so;  for,  the  bill  of  exceptions  may  be  appended 
to  the  judgment-roll,  which  contains  the  pleadings^  the 
issues  joined,  the  jury  process,  the  verdict,  and  the  judg- 
ment of  the  court  below.  The  proper  object  of  the  bill  of 
exceptions  is,  to  contain  the  exceptions  made  to  the  di- 
rections and  ruling  of  the  judge,  together  with  so  much  of 
the  evidence  given  at  the  trial  as  is  necessary  to  make  the 
exception  intelligible  to  the  court  of  error,  and  furnish 
grounds  for  the  allowance  or  disallowance  of  the  exception. 
The  object  of  this  motion  is  to  introduce  into  the  biU  of 
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exceptums  somethmg  nrhich  the  Grand  Assize  had  no         1840. 

Dem., 

Tie  AUomey-'Oeneral,  SoUcUor-General,  F.  KeUy,  and         Ten. 
Grayf  in  support  of  the  rule. — ^Upon  the  first  trial  three 
grounds  of  defence  were  relied  on — ^first^  that  the  deman- 
dant Mary  Daries  did  not  answer  the  description  of  the 
person  contemplated  by  the  testator — secondly^  that  she 
had  failed  in  proof  of  her  pedigree — ^thirdly^  that  the  fine  of 
Trinity  Term,  1784,  barred  her  claim,  if  she  had  any.    The 
first  was  purely  a  question  of  law ;  the  other  two  were  left 
to  the  Grand  Assize.    A  verdict  was  found  for  the  tenant; 
bat  the  Grand  Assize  declined  to  state  upon  which  point  thej 
proceeded,  though  it  was  clear  firom  what  passed  that  thej 
were  divided  upon  the  question  of  the  pedigree,  but  unani* 
mens  as  to  the  effect  of  the  fine.  The  court  of  error,  differing 
from  the  opinions  of  Lords  Mansfield  and  Loughborough — 
see  1  New  Cases,  620, 622, 2  Scott,  79, 80,  in  notis— thought 
the  ruling  of  this  court  as  to  the  construction  of  the  will  erro- 
neons ;  and  they  directed  a  venire  de  novo,  because,  the  re* 
cognition  bdug  general,  they  had  no  means  of  ascertaining 
whether  it  proceeded  upon  the  erroneous  direction  as  to  the 
will,  or  upon  the  effect  of  the  fine.    Upon  the  second  trial, 
this  court,  feeling  itself  bound  by  the  opinion  of  the  court  of 
error  as  to  the  construction  of  the  will,  directed  the  Grand 
Assize  accordingly.    There  then  remained  two  questions, 
which  were  distinctly  and  separately  put  to  the  Grand 
Assize — ^first,  whether  or  not  the  demandant  had  succeeded 
in  esiablishing  her  pedigree~«econdly,  whether  or  not  the 
fine  was  so  levied  as  to  bar  her  right,  that  is,  whether  or 
not  the  conusor  was  in  a  situation  to  levy  a  fine,  and 
did  so  in  his  proper  name.    The  Grand  Assize  answered 
those  two  questions  by  stating  their  unanimous  opinion, 
^'  that  the  demandant  had  not  made  out  her  pedigree;  that 
the  tenant  (77)  had  entered  into  and  was  in  the  actual  pos- 

(77)  Meaning  the  tenant's  father. 
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1840.        session  of  the  estates  devised  by  the  will  of  Thomas  James 

"J^^^^J^      Selby  before  and  at  the  time  of  levying  the  fine  in  1784; 

Dcm.,        and  that  he  had  taken  and  used,  and  was  then  known  by  the 
Lowndes 

Ten.         name  of  William  Selby .*'  The  question  now  is  whether  the 
tenant  is  not  entitled  to  insert  in  the  bill  of  exceptions  that 
which  will  inform  the  court  of  error  of  what  was  done  by  the 
jury  in  reference  to  each  of  the  points  upon  which  excep- 
tions were  tendered.     The  verdict  invariably  appears  in 
the  bill  of  exceptions.     In  Tidd's  Practice,  9th  edit.  863, 
it  is  said :  '^  The  bill  of  exceptions  is  either  tacked  to  the 
record  or  not :  if  it  be  not  tacked  to  the  record,  it  is  ne- 
cessary to  set  out  the  whole  of  the  proceedings  previous  to 
the  trial;   but  otherwise  it  begins  with  the  proceedings 
after  issue  joined  :  and  in  either  case  it  goes  on  to  state, 
according  to  the  circumstances,  that  a  witness  was  pro- 
duced to  prove   certain  facts ;    the  particular  evidence 
offered  or  given  to  the  jury  in  support  of  the  whole  or  part 
of  the  case;  or  that  a  challenge  was  made,  or  demurrer  to 
evidence  tendered ;   the  allegations  of  counsel  respecting 
the  competency  of  the  witness,  the  admissibility  of  the 
evidence,  or  the  legal  effect  of  it,  &c. ;  the  opinion  and  di- 
rection of  the  court  or  judge  thereon ;   the  verdict  of  the 
jury;   and  the  exception  of  the  counsel  to  the  opinion 
given'^  (78).  Unless  the  restdt  is  shewn,  how  could  it  appear 
that  the    party  was    aggrieved?      [TinM,   C.   J. — ^The 
tenant  should  have  traversed  the  descent  and  pleaded  the 
fine,  as,  it  seems,  according  to  the  weight  of  authorities, 
he  might  have  done  (79).      Instead  of  doing  this,  he  has 
elected  to  wrap  up  the  whole  in  a  single  issue ;  and  we 
feel  a  difficulty  in  now  disentangling  it.]     There  is  no- 
thing in  the  statute  of  Westminster  2,  c.  31,  prescribing  a 
particular  time  for  sealing  the  exceptions.    Lord  Coke,  in 

(78)  The  statement  of  the  excep-  Ten.,  3  Wils.  419,  2  W.  Blac.  891 ; 
tions  must  precede  the  statement  Hardman  v.  Clegg,  Holt,  N.  P.  C. 
of  the  verdict — Armstrong  v.  Lewis,  657.  And  see  Brooke's  .Abridge 
4  M.  &  Scott,  1.  ment,  Droit,  pL  48 ;  Booth  on  Real 

(79)  See  Tissen,  Dem.,  Clarke,  Actions,  98. 
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his  reading  upon  the  statute,  says,  2  Inst.  427 :  "  Though  1840. 
no  time  be  appointed  by  this  act  when  the  justices  shall 
put  their  seals,  the  party  must  pray  the  same  before  judg- 
ment ;  but,  if  they  deny  it,  then  may  they  be  commanded 
after  judgment  to  put  their  seals,  and  then  the  put- 
ting of  their  seals  after  judgment  shall  be  sufficient/' 
[Bo$anquet,  J. — ^That  which  it  is  sought  to  insert  in  the 
bill  of  exceptions  is  not  any  finding  upon  oath :  all  that  the 
Grand  Assize  were  sworn  to  try  was  the  issue  joined  upon 
the  mere  right.]  The  Grand  Assize  are  sworn  to  try 
whatever  is  presented  to  them.  At  all  events,  it  was  com- 
petent to  them  to  do  that  which  they  have  done  here :  no 
inconvenience  can  possibly  result  firom  the  course  sug- 
gested; and  the  opinion  of  the  court  of  error  is  clearly  in 
favomr  of  its  expediency.  It  is  not  a  finding  upon  an  inci- 
dental issue,  but  upon  a  matter  upon  which  it  was  neces- 
sary that  the  Grand  Assize  should  deliberate  and  come  to 
a  condnsioa.  It  is  not  contended  that  the  finding  in  Special  Terdlct, 
qnestion  amounts  to  a  special  verdict ;  though  authorities 
are  not  wanting  to  shew  that  there  tnay  be  a  special  ver- 
dict in  a  writ  of  right.  Co.  litt.  226.  a.,  226.  b.,  227.  a., 
227,  b.,  228.  a.  Bowman's  Case,  9  Rep.  14.  a.  The  only 
authority  to  the  contrary  is  the  short  note  of  Andrews  v. 
Lord  CromweU,  Moore,  762. 

Cur.  adv.  vult. 

TiNDAL,  C.  J.,  now  dehvered  the  judgment  of  the  court. 
This  is  an  application  made  on  the  part  of  the  tenant  in  a 
writ  of  right,  for  leave  to  insert  in  the  bill  of  exceptions 
which  was  tendered  to  the  judges  of  the  court  before 
whom  the  trial  at  bar  took  place,  a  commimication  or 
special  finding  made  by  the  recognitors  in  writing,  and 
presented  to  the  court  at  the  same  time  when  they 
brought  in  their  verdict  for  the  tenant. 

The  mise  in  this  case  was  joined  upon  the  mere  right, 
and  the  tenant  put  himself  on  the  Grand  Assize ;  and, 
from  the  course  of  the  evidence  at  the  trial,  the  recognitors 
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1840.  of  the  Assize  were  infonned  by  the  courts  upon  sninmiiig 
up  the  evidence^  that  there  were  three  certam  matters  of 
fact,  which  were  then  pointed  out  to  them,  upon  which  it 
was  necessary  they  should  come  to  a  determination,  in 
order  to  decide  whether  their  verdict  should  be  for  the 
demandant  or  for  the  tenant. 

The  Grand  Assize,  upon  returning  into  court,  deUTered 
in  a  written  paper  in  the  following  terms,  viz. :  **  It  is  the 
unanimous  verdict  of  the  Grand  Assize,  that  the  demand- 
ant has  not  made  out  her  pedigree ;  that  the  tenant  had 
entered  into,  and  was  in  the  actual  occupation  of  the 
estates  devised  by  the  will  of  Thomas  James  Selby  before 
and  at  the  time  of  levying  the  fine  in  1784;  and  that  he 
had  taken  and  used  and  was  then  known  by  the  name  of 
William  Selby .^'  And  at  the  same  time  they  stated  that 
they  found  their  verdict  for  the  tenant. 

Now,  it  has  been  very  properly  admitted,  on  hotk 
sides,  upon  the  discussion  of  this  motion,  that  this  com- 
munication or  finding  of  the  recognitors  was  not  a 
special  verdict.  Indeed,  it  bears  no  analogy  to  it.  A 
special  verdict  is,  when  the  jury  find  the  special  mat- 
ter, and  thereupon  pray  the  discretion  of  the  court- 
Co.  Litt.  227.  b. :  whereas  this  finding  contains  no  state- 
ment of  facts  whatever.  Neither  is  it  a  general  ver- 
dict; for  that  is  where  the  jury  find  the  point  in  issue 
generally :  as,  in  assize,  on  nul  tort  or  nul  disseisin ;  that 
the  tenant  disseisivit  or  non  disseisivit — Co.  Litt.  226.  h.: 
whereas  this  is  only  a  statement  of  the  opinion  or  finding 
of  the  jury  on  some  points  preliminary  to  their  verdid^ 
and  upon  which  such  verdict  is  to  be  founded,  but  is  in  no 
sense  of  the  word  the  verdict  itself,  whidi  verdict  only  is  it 
the  province  of  the  jury  to  find. 

The  ground  upon  which  the  tenant  insists  that  this  find- 
ing of  the  jury  ought  to  be  inserted  in  the  bill  of  excq)- 
tions,  is,  that  the  bill  of  exceptions  should  contain  a  histoiy 
of  the  proceedings  at  the  trial,  of  which  this  finding  fonns 
part ;  and  without  which,  it  is  contended,  the  verdict  of 
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the  JTuy  is  not  intelligible.  But  the  answer  made  in  the  1840. 
coarse  of  the  argument  appears  to  us  to  be  satisfactory  and 
condusive^  that  the  proper  object  of  the  bill  of  exceptions 
is,  to  contain  the  exception  made  to  the  directions  and 
raling  of  the  judge^  together  with  so  much  of  the  evidence 
given  at  the  trial  as  is  necessary  to  make  the  exception  in- 
telligible to  the  court  of  error,  and  furnish  grounds  for  the 
allowance  or  disallowance  of  the  exception.  And  further 
that  it  is  unnecessary  that  the  bill  of  exceptions  should 
contain  the  statement  of  the  verdict  within  it,  although  it 
more  commonly  does  so ;  for,  the  bill  of  exceptions  may  be 
appended  to  the  judgment  roll,  which  contains  the  plead- 
ings, the  issues  joined,  the  jury  process,  the  verdict,  and 
the  judgment  of  the  court  below. 

Upon  legal  reasoning,  therefore,  there  can  be  no  stronger 
ground  for  insisting  that  this  communication  of  the  jury  to 
the  coort  should  be  set  out  upon  the  bill  of  exceptions^ 
than  that  it  should  be  set  out  in  the  postea,  immediately 
preceding  the  verdict.    Although  this  application  arises 
upon  a  writ  of  right,  and  a  bill  of  exceptions  has  been  ten- 
dered, we  most  be  prepared  to  say,  if  the  present  applica- 
tion 18  to  be  granted,  that,  in  every  civil  action,  where  the 
verdict  of  the  jury  depends,  as  it  very  often  must,  on  the 
view  which  they  take  of  several  distinct  points  occurring 
upon  the  evidence,  if  the  jury  think  proper  to  express  to 
the  court  their  finding  of  those  distinct  points,  as  well  as 
their  verdict,  such  findings  or  determinations  of  the  jury 
most  be  inserted  in  the  postea  as  well  as  the  verdict  itself; 
a  course  of  proceeding  for  which  no  authority  has  been 
produced,  and  which  has  never  obtained  in  practice.     The 
same  would  be  the  necessary  course  to  be  pursued  in  cri- 
minal proceedings  also :  and  to  what  inconvenience  such 
a  deviation  from  the  regular  established  course  would  give 
rise,  will  readily  suggest  itself,  when  it  is  considered  that 
it  is  to  the  verdict  of  the  jury  alone  that  the  law  gives  ab- 
solute credit,  being  the  finding  of  the  jury  on  the  precise 
issue  which  they  are  sworn  to  find,  and  not  to  any  collateral 


IN   THE    COMMON    FLEAS^ 


1840, 

Davies 

Dem., 

Lowndes 

Ten. 


findings  of  the  jury  which  they  may  make  amongst  them- 
selves as  steps  in  the  way  of  arriving  at  such  verdict. 

It  would  undoubtedly  be  much  more  convenient  for  the 
tenant  to  have  separate  findings  on  all  those  points  the 
finding  of  which  combined  together  constitute  the  verdict 
which  the  recognitors  brought  in^  that  the  tenant  has  the 
more  mere  right  to  hold  the  land  in  dispute.  But  it  must 
not  be  forgotten  that  the  inconvenience  has  arisen  from  the 
form  of  the  plea ;  for,  the  tenant,  if  he  had  thought  proper, 
instead  of  putting  the  mise  on  the  mere  right,  might  have 
traversed  the  descent  alleged  in  the  count,  and  also  pleaded 
the  fine  with  proclamations,  and  non-claim,  as  a  bar;  and 
thus  have  procured  the  verdict  of  a  jury  of  twelve  men  on 
each  separate  point. 

■For  these  reasons,  therefore,  we  think  that  we  are  not 
authorized  to  allow  an  insertion  upon  the  record  of  a  state- 
ment by  the  jury  of  that  which  they  were  not  called  upon 
by  law  to  find,  and  which  consequently  it  was  not  within 
their  province  to  make  to  the  court. 

Rule  discharged. 


Wednesday^  CeoZIER  V.   SmitH. 

June  lOth.     TTS 

By  a  charter-  -L  HIS  was  an  actiou  of  assumpsit  upon  a  charteipartv. 
LTwi/tosYii"   "^^  ^^^  ^^*  ^^^^^  declaration  stated,  that,  theretofore, 

from  London 

with  a  cargo  for  Kingston  or  any  other  port  in  Jamaica,  and,  having  discharged  the  same,  re- 
ceive on  board  a  cargo  from  thence  or  from  a  port  on  the  Spanish  Main,  if  required,  and  deliver 
the  same  at  a  port  in  the  United  Kingdom :  freight  to  be  paid — 250/.  in  ten  days  after  saitiog 
from  Gravesend,  and  7501.  more  in  two  months  after  a  right  delivery  of  the  homeward  cargo  at 
her  port  of  discharge  in  the  United  Kingdom,  provided  she  should  be  required  to  proceed  toosf 
port  only  in  Jamaica,  and  25L  more  should  she  be  required  to  go  to  two  or  more  ports  in  that 
island ;  and  in  case  the  vessel  should  be  ordered  to  the  Spanish  Main,  4/.  per  day  was  to  be  p^d 
for  every  day  after  the  twenty-fifth  day  after  her  arrival  at  Jamaica,  until  dispatched  from  ber 
loading  port:  demurrage,  100/.  per  month,  or  in  proportion  for  a  less  period,  payable  on  settle* 
ment  of  the  hire  of  the  vessel.  The  vessel  sailed  from  London,  and  discharged  a  portion  of  ber 
outward  cargo  at  Kingston,  and  the  residue  at  another  port  in  Jamaica,  and  sailed  thence  to  a 
port  on  the  Spanish  Main  to  receive  a  homeward  cargo,  and  there  remained  139  days  beyond 
the  stipulated  25  days: — Held,  that  the  4-/.  per  day  were  not  payable  until  two  months  after  the 
delivery  of  the  homeward  cargo  at  the  ship's  port  of  discharge  in  the  United  Kifigdom. 
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towit,oiithe28thApril,1837,by  a  certain  agreement  or  me-  1840. 
morandmn  of  charterparty  then  made  between  the  plaintiff 
(therein  described  to  be  the  owner  of  the  good  brig  or  ves- 
sel called  the  ''  Britannia/'  of  the  burthen  of  one  hundred 
and  ninety  tons^  or  thereabouts^  then  in  the  port  of  Lon- 
don), and  the  defendant  (therein  described  as  Noel  T. 
Smith  &  Co.,  of  lime  Street  Square,  merchants),  it  was 
mutually  agreed  between  them  that  the  said  ship,  being 
tight,  staunch,  and  strong,  newly-coppered,  and  every  way 
fitted  for  the  voyage,  should  be  placed  immediately  at  the 
disposal  of  the  charterer,  to  receive  such  goods  as  he  might 
direct  to  be  shipped  for  Kingston  '^  any  other  port  in  Ja- 
maica,  and,  having  discharged  the  same,  should  receive  on 
board  a  cargo  firom  thence,  or  from  a  port  on  the  Spanish 
Main,  if  required  (the  port-charges  there  being  borne  by 
the  charterer),  not  exceeding  what  she  could  reasonably 
stow  and  carry;  and,  being  so  loaded,  should  therewith 
proceed  to  a  port  in  the  United  Kingdom,  or  so  near  there- 
mito  as  she  might  safely  get,  and  deliver  the  same  on  be- 
ing paid  freight  250/.  in  ten  days  after  sailing  from  Graves-  Freight, 
end,  and  750/.  more  in  two  months  after  a  right  deUvery 
of  the  homeward  cargo  at  her  port  of  discharge  in  the 
United  Kingdom,  provided  she  should  be  required  to  pro- 
ceed to  one  port  only  in  Jamaica,  and  25/.  more  should  she 
be  required  to  go  to  two  or  more  ports  in  that  island ;  and 
that,  in  case  the  vessel  should  be  ordered  to  the  Spanish 
Main,  4/.  sterling  per  day  was  to  be  paid  for  every  day 
after  the  twenty-fifth  day  aftier  her  arrival  at  Jamaica,  until 
dispatched  from  her  loading  port.  Captain  Robert  Boss 
to  have  the  conomand  for  the  intended  voyage;  and  the 
ship  was  to  be  dispatched  within  ten  days  from  the  day  she 
should  be  ready  to  receive  cargo  outwards  in  the  West 
India  Dock.  Should  she  not  be  ready  to  receive  the  same 
on  or  before  the  5th  May  then  next,  the  charterer  to  have 
the  option  of  cancelling  that  agreement.  The  vessel  to  be 
dispatched  from  Jamaica  on  or  before  the  Ist  August  then 
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Demurrage. 


next  ensuing^  piovided  she  arrived  there  in  fifty-five  days 
from  Gravesend;  otherwise  forty  lay  days  were  to  be 
allowed  to  discharge  the  outward  cai^o  and  load  home- 
wards. Demurrage  100/.  per  month,  or  in  proportion  for 
a  less  period,  payable  on  settlement  of  the  hire  of  the  vend. 
The  outward  cargo  to  be  taken  from,  and  the  homeward 
cajqgo  put  alongside  the  ship  free  of  drogherage,  the  ves- 
seFs  own  boats  giving  all  ordinary  assistance.  The  cos- 
tomary  brokerage  of  2^  per  cent,  to  be  allowed  by  the 
ship-owner  to  the  charterer  on  that  agreement — ^as  by  the 
said  agreement,  reference  being  thereunto  had,  will  appear. 
And,  the  said  agreement  being  so  made  as  aforesaid,  after* 
wards,  to  wit,  on  the  day  and  year  first  aforesaid,  in  con- 
sideration thereof,  and  that  the  plaintiff,  at  the  request  of 
the  defendant,  had  then  promised  the  defendant,  &&, 
(mutual  promises).  Averment — ^that  the  said  ship,  being 
then  tight,  staunch,  and  strong,  newly-coppered,  and  every 
way  fitted  for  the  voyage  in  the  said  agreement  mentioned, 
and  then  having  on  board  thereof  all  such  goods  as  the 
defendant  directed  to  be  shipped  for  Kingston  aforesaid^ 
or  any  other  port  in  Jamaica  aforesaid,  after  the  making 
of  the  said  agreement,  which  then  remained  and  was 
wholly  uncancelled,  to  wit,  on  the  18th  May  in  the  year 
aforesaid,  sailed  from  the  port  of  London  aforesaid,  under 
the  command  ci  the  said  Robert  Boss,  and  afterwards, 
to  wit,  on  the  29th  June,  in  the  year  afinresaid,  arrived 
in  Jamaica  aforesaid,  to  wit,  at  Kingston  aforesaid  there, 
in  less  than  fifty-five  days,  to  wit,  in  forty-two  days, 
from  Gravesend  aforesaid,  and  there,  to  wit,  at  Songston 
aforesaid,  discharged  a  great  part  of  her  said  outward  cargo 
according  to  the  said  agreement,  and  afterwards,  to  wit, 
on  the  10th  July,  in  the  year  aforesaid,  by  the  directions 
of  the  agents  of  the  defendant,  proceeded  to  a  certain  other 
port  in  the  said  island  of  Jamaica,  to  wit,  Annatto  Bay, 
and  then  and  there  discharged  the  residue  of  her  said  out- 
ward cargo:  that,  after  having  so  dischargod  the  said 
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cargo^  to  wit^  on  tlie  31st  Jvlj,  in  the  year  aforesaid^  the        1840. 
said  ship  was  ordered  by  the  agents  of  the  defendant  to 
uil^  and  in  pursuance  of  such  orders  sailed  fix)m  Annatto 
Baj  aforesaid  for  a  certain  port  on  the  Spanish  Main  afoie* 
said,  to  -wit^  for  SaTanilla,  for  the  purpose  of  there  loading 
on  board  a  cargo  to  be  thence  conveyed  to  a  port  in  the 
said  United  Kingdom  according  to  the  said  agreement; 
and  the  said  ship  afterwards^  to  wit^  on  the  1st  December, 
in  the  year  last  mentioned,  arrived  at  Savanilla  aforesaid, 
and  was  then  and  always  whilst  she  remained  at  Savanilla 
aforesaid  ready  to  receive  and  load  on  board  a  homeward 
cargo,  whereof  the  defendant  then  had  notice :  neverthe- 
less the  defendant  did  not  dispatch  the  said  ship  from  the 
said  loading  port,   to  wit,   Savanilla  aforesaid,   on  her 
homeward  voyage  in  the  said  agreement  mentioned,  or  for 
any  port  in  the  said  United  Kingdom,  until  a  certain  day, 
to  wit,  the  10th  December,  in  the  year  aforesaid,  being 
divers,  to  wit,  one  hundred  and  thirty-nine  days  after  the 
twenty^fifth  day  from  the  said  ship's  arrival  at  Jamaica  as 
aforesaid;  whereby,  the  said  ship  having  been  so  as  afore- 
said ordered  to  the  Spanish  Main,  the  defendant,  accord- 
ing to  the  said  agreement,  became  and  was  liable  to  pay  to 
the  plaintiff  the  sum  of  4/.  for  each  such  day  after  the  said 
twenty-fifth  day  &om  the  said  ship's  arrival  at  Jamaica 
as  aforesaid  until  dispatched  from  her  loading  port  as 
aforesaid,  whareof  the  defendant  before  the  commence- 
ment of  the  suit,  to  wit,  on  the  2nd  April,  1838,  had 
notice,  and  was  then  requested  to  pay  the  same  to  the 
plaintiff:  Yet  the  defendant  had  disregarded  his  promise,  Breach— non- 
and  had  not  paid  to  the  plaintiff  the  said  sum  of  4/.  fi»  ^^^^Tl^y'^^ 
each  or  any  such  day  aftar  the  said  twenty-fifth  day  from 
the  said  ship's  arrival  at  Jamaica  as  aforesaid,  imtil  dis- 
patched from  her  loading  port  as  aforesaid;  but  the  de- 
fendant had  wholly  neglected  and  refused  so  to  do,  con- 
trary to  the  said  agreement  and  the  said  promise  of  the 
defendant  in  that  behalf. 
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Seventh  plea. 


1840.  The  seventh  plea,  as  to  the  supposed  breach  of  promise 

in  the  said  first  count  above  assigned,  stated  that  the  said 
ship,  after  the  same  arrived  at  Savanilla  as  aforesaid,  never 
proceeded  to  any  port  in  the  said  United  Bangdom,  or  so 
near  to  any  such  poix  as  she  might  safely  get,  nor  was 
a  certain  homeward  cargo  wherewith  the  said  ship  was, 
according  to  the  said  agreement  in  that  behalf,  to  wit,  on 
the  10th  December  in  the  year  aforesaid,  dispatched  from 
Savanilla  aforesaid,  and  which  last-mentioned  cargo  was  to 
be  delivered  according  to  the  said  agreement  in  that  be- 
half, ever  delivered  at  any  port  of  discharge  in  the  said 
United  Kingdom — ^verification. 
Demurrer.  General  demurrer  and  joinder. 


JSompas,  Serjeant,  for  the  plaintiflF. — ^The  question  is 
whether  or  not  the  arrival  of  the  ship  at  her  port  of 
discharge  in  England  is  a  condition  precedent  to  the 
payment  of  the  4/.  per  day  due  in  consequence  of  the 
ship^s  being  ordered  to  the  Spanish  Main.  The  voyage 
to  the  Spanish  Main  was  a  complete  and  independent 
voyage :  the  stipulated  payment  for  that  voyage  was  not 
freight;  it  has  no  reference  to  a  compensation  for  carry- 
ing the  cargo.  If  a  vessel  be  hired  for  a  voyage  from  Lon- 
don to  Jamaica  and  back,  for  a  given  freight  for  the  ont- 
ward  and  a  given  freight  for  the  homeward  voyage,  a  loss 
on  the  homeward  voyage  would  not  absolve  the  charterer 
from  payment  of  the  outward  freight.  So,  if  there  be  a 
charter  for  a  voyage  to  Calcutta  and  back,  with  a  proviso 
for  an  intermediate  voyage  from  Calcutta  to  Singapore,  a 
loss  on  the  voyage  home  would  not  preclude  the  owner 
from  recovering  freight  for  the  intermediate  voyage. 
Whenever  the  payment  is  to  be  made  by  time,  it  is  due 
at  each  interval,  unless  the  contrary  ia  expressed :  thus, 
where  the  ship  is  hired  at  so  much  per  month,  the  stipu- 
lated sum  is  due  and  payable  at  the  end  of  each  month— 
Havelock  v.  Geddes,  10  East,  555 ;  unless  a  contrajy  inten- 
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tion  is  expressed  on  the  face  of  the  eharterparty,  as  in         1840. 
Smith  T.  Wibon,  8  East,  437,  and  Gibbon  v.  Mendez,  2  B. 
&  A.  17.    In  Havehck  v.  Geddes,  Lord  Ellenborongh  says : 
The  charterparty  stipulates  that  the  defendants  should  pay 
a  given  freight  per  calendar  month;  and  the  times  fixed 
for  its  actual  payment  can  only  be  considered  as  postpon- 
ing, for  the  defendants^  convenience,  the  actual  payment 
of  a  sum  then  due  to  a  future  period,  not  as  creating  a 
contingency  whether  it  should  ever  be  paid  at  all.    Each 
month's  freight  therefore  was  earned  and  completely  due 
at  the  end  of  each  month ;  and  it  was  nothing  but  the 
actual  payment  that  was  postponed.'^     Here  the  case  is 
stronger,  for  no  day  is  fixed  for  the  payment  of  the  4/. 
per  day,  whidi  is  evidently  distinguished  from  the  demur- 
rage.   There  is  no  condition  in  this  charterparty  that  the 
ship  shall  arrive  at  her  port  of  discharge  in  the  United 
Kingdom  before  the  freight  for  the  intermediate  voyage, 
which  has  been    accomplished,   shall    become    payable, 
Mackrell  v.  Simond,  Abbott  on  Shipping,  5th  edit.,  333 
(6th  edit.,  by  Shee,  Serjeant,  418),  is  precisely  in  point. 
Mackrell,  the  owner  of  a  ship  called  the  Richard,  lying  in 
the  river  Thames,  let  his  ship  to  freight  by  a  charterparty 
dated  the  9th  March,  1774,  to  Simond  and  another  *'  by 
the  month,  for  such  time  as  she  should  be  employed  in 
performing  a  voyage  from  London  to  Plymouth  and  the 
island  of  Grenada,  and  from  thence  back  to  London,'' 
whereby  the  plaintiff  covenanted  *'  that  the  ship  should, 
pursuant  to  the  orders  and  directions  of  the  freighters, 
their  fiictors  or  assigns,  prosecute  and  perform  the  voyage 
above  mentioned  (the  dangers  and  perils  of  the  sea,  and 
the  restraint  of  princes  and  rulers  excepted),  and  should  in 
such  auiward  and  homeward  voyage  load  and  unload  all 
lawful  goods  f'  that  his  ship's  company  and  boats  should 
aid  and  assist  in  unloading  and  reloading  the  said  ship's 
cargoes,  as  customary  at  the  island  of  Grenada ;  and  that 
he  would  pay  all  port-charges  and  pilotage.    In  considera- 
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1840.         tion  whereof  the  defendants  covenanted  that  they  "  wonld 
load  and  unload  the  ship^  and  give  the  master  proper 
orders  in  respect  thereof;  and  that  the  said  ship  should  be 
discharged  out  of  her  said  monthly  employ  on  the  deli?ery 
of  her  homeward  cargo  in  London ;  and  also  should  and 
would  well  and  truly  pay  or  cause  to  be  paid  to  the  said 
owner^  his  executors^  administrators^  or  assigns^  in  full  for 
the  freight  and  hire  of  the  said  ship^  at  the  rate  of  11% 
sterling  per  calendar  months  for   all   such  time  as  the 
said  ship  should  be  taken  up  in  performing  the  voyage 
aforesaid^  to  commence  and  be  accounted  from  the  day 
of  the  date  of  the  said  charterparty^  and  to  end  and  deter- 
mine on  the  day  of  the  discharge  of  the  homeward  cargo 
at  London,  and  to  be  paid  one  third  part  thereof  on  her 
report  inwards  at  the  Custom-House^  London,  and  the  re- 
maining two  third  parts  thereof  in  two  calendar  months  then 
next  following/'    In  pursuance  of  this  charterparty,  the 
ship  took  in  goods  belonging  to  the  merchants  at  London, 
sailed  with  them  to  Plymouth,  and  there  took  in  other 
goods  belonging  to  them,  and  from  thence  proceeded  to 
Grenada,  and  there  landed  the  cargo;  and  received  another 
cargo  from  the  merchants'  factor  there,  with  which  she  aet 
sail  for  London ;  but  on  the  way  was  lost  by  tempest.  The 
voyage  to  Grenada  occupied  three  months ;  and  five  months 
elapsed  in  the  whole  before  the  loss  of  the  ship :  after  the 
misfortune,  the  owner  brought  an  action  against  the  mer- 
chants, claiming  of  them  the  payment  of  freight  either  for 
three  or  for  five  months.     The  merchants  insisted  that 
nothing  was   due.     The   court  decided  that  freight  was 
payable  for  three  months,  the  period  of  the  outward  voyage. 
Lord  Mansfield  there  said:  "  If  there  be  one  entire  voyage 
out  and  in,  and  the  ship  be  cast  away  on  the  homeward 
voyage,  no  freight  is  due,  no  wages  are  due,  because  the 
whole  profit  is  lost;  and  by  express  agreement  the  parties 
may  make  the  outward  and  homeward  voyage  one.    ^^ 
thing  is  more  common  than  two  voyages ;  wherever  there 
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are  two  voyages,  and  one  is  performed,  and  the  ship  is  lost         1840. 
in  the  homeward  voyage,  freight  is  due  for  the  first.   Here,      "crozier 
the  outward  and  homeward  voyage  are  so  called  in  the  v. 

charterparty .  The  cargo  is  loaded  outwards,  and  the  owner 
coTenants  to  pay  port-charges  on  the  outward  voyage. 
The  whole  of  that  voyage  was  completed :  port-duties  are 
incurred  and  paid.  Nothing,  however,  is  due  on  the 
homeward  voyage,  though  the  ship  might  be  out  a  month." 

ChanneU,  Seijeant,  contra,  was  stopped  by  the  court. 

TiNDAL,  C.  J. — ^It  appears  to  me  that  we  are  not  called 

npon  to  dispute  the  general  proposition  of  law  that  has 

been  contended  for  on  the  part  of  the  plaintiff.     We  must 

interpret  the  contract  between  these  parties  according  to 

the  hngoage  they  have  used  to  express  their  intention. 

This  charterparty,  as  I  understand  it,  contemplated  two 

voyage^  and  two  voyages  only,  viz.  the  outward  and  the 

homeward  voyage.  The  outward  voyage  was,  from  London 

to  Kingston  or  any  other  port  in  Jamaica :  the  homeward, 

either  from  a  port  or  ports  in  Jamaica,  or  from  a  port  on 

the  Spanish  Main,  to  a  port  in  the  United  Kingdom.     I 

do  not  agree  with  my  Brother  Bompas,  that  the  sailing  to 

the  Spanish  Main  was  to  be  considered  an  intermediate 

Toyage :  it  seems  to  me  that  it  was  only  a  part  of  the 

homeward  voyage.     The  plaintiff  had  no  more  right  to 

treat  the  passage  from  Jamaica  to  the  Spanish  Main  as  a 

separate  and  distinct  voyage,  than  the  voyage  from  one 

port  in  Jamaica  to  another.     The  charterparty  provides  for 

payment  of  freight  as  follows — ^'  250/.  in  ten  days  after 

sailing  from  Gravesend,  and  750/.  more  in  two  months 

after  a  right  delivery  of  the  homeward  cargo  at  her  port  of 

discharge  in  the  United  Kingdom,  provided  she  be  required 

to  proceed  to  one  port  only  in  Jamaica/'     It  then  takes  up 

the  possibility  of  a  larger  sum  becoming  due — "  and  25/. 

more  should  she  be  required  to  go  to  two  or  more  ports  in 

that  island.^'     It  then  provides  for  the  contingency  upon 
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1840.  which  the  question  arises — '^  and^  in  case  the  vessel  shall 
be  oMered  to  the  Spanish  Main^  41.  sterling  is  to  be  paid 
for  every  day  after  the  twenty-fifth  day  after  her  arrival  at 
Jamaica^  until  dispatched  &om  her  loading  port/'  As  the 
25/.  are  to  be  added  to  the  750/.,  in  the  one  event,  aft;er  the 
arrival  of  the  vessel  at  her  port  of  discharge  in  the  United 
Kingdom,  so  I  think  the  just  construction  of  the  charter- 
party  is  that  the  4Z.  per  day  are  also  to  be  added,  in  the 
other  event.  I  can  see  nothing  in  the  situation  of  the 
parties  to  render  it  probable  that  they  intended  the  one 
payment  to  be  postponed  and  made  contingent  on  the 
ship's  arrival  at  her  port  of  discharge,  and  the  oth^  to  be 
made  whether  she  arrived  or  not.  I  therefore  think  the 
defendant  must  have  judgment. 

CoLTMAN,  J. — I  am  of  the  same  opinion.  Havehck 
V.  Geddes  was  a  very  different  case.  That  was  a  time 
charterparty,  a  hiring  for  twelve  months,  and  for  such  fur- 
ther time  as  the  merchants  should  choose  to  detain  the  ship, 
with  a  stipulation  for  periodical  payments.  Being  a  time 
charter,  it  was  natural  that  each  of  the  stipulated  periods 
of  payment  should  be  considered  as  if  it  were  a  separate 
voyage.  Here,  however,  the  charterparty  is  for  a  voyage 
out  and  home,  with  liberty  to  load  at  one  or  two  ports  in 
Jamaica,  or  at  a  port  on  the  Spanish  Main.  With  the  ex- 
ception of  the  250/.  made  payable  ten  days  aft;er  the  sailing 
of  the  vessel  from  Gravesend,  the  whole  of  the  freight  was 
payable  only  on  her  arrival  at  her  ultimate  port  of  dis- 
charge :  and  this  construction  is  in  conformity  with  the 
general  rule  of  law. 

Erskine,  J. — ^I  am  of  the  same  opinion.  I  cannot  con- 
sider the  clause  in  this  charterparty  upon  which  the  qnes- 
tion  arises,  as  doing  more  than  providing  for  the  payment 
of  different  rates  of  freight  upon  the  happening  of  certain 
contingencies.  K  the  vessel  were  required  to  proceed  to 
one  port  only  in  Jamaica,  750/.  were  to  be  paid  in  addition 
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totlie25(K.;  if  to  tooor  moreports^  775/.;  and^  if  ordered  1840. 
to  the  Spudsli  Main,  4/.  per  day  for  tlie  extra  time  thereby 
consumed.  I  think  we  cannot  escape  from  that  interpreta- 
tion of  the  contract^  there  appearing  to  be  no  reason  why 
the  parties  should  pronde  different  rules  for  payment  in 
the  different  events  that  were  c(mtemplated.  I  am  xmable 
to  disoover  why  the  4L  per  day  shoold  have  been  paid 
immediately,  rather  than  the  additional  26/.^  or  the  de- 
muirage. 

Mauls,  J. — ^I  am  of  the  same  opinioin.  Contracts  of 
this  nature  are  to  be  eonstmed  aocording  to  the  intention 
of  the  parties  as  it  is  to  be  collected  firom  tlie  langoage 
they  have  used.  The  cases  that  have  been  cited  are  all,  as 
&r  as  they  go,  in  favour  of  the  defendant :  they  tend  to 
this,  tbst  generally  freight  is  payable  only  on  the  arrival 
of  the  vessel  at  her  port  of  discharge,  nnless  there  be  an 
express  provision  to  the  contrary,  as  in  the  present  case  so 
&r  as  relates  to  the  250/.  It  is  only  on  the  safe  arrival  of 
the  vessel  that  the  merchant  gets  his  goods,  and  therefore 
it  is  but  just  that  the  payment  of  freight  should  be  contin- 
gent upon  that  event.  The  late  Lord  Tenterden,  in  his 
Treatise  on  Shipping,  5th  edit. 273,  says:  "The  contract 
for  the  conveyance  of  merchandize  is  in  its  nature  an  en- 
tire contract ;  and,  unless  it  be  completely  performed  by 
the  ddivery  of  the  goods  at  the  place  of  destination,  the 
merchant  will  in  general  derive  no  benefit  from  the  time 
and  labour  expended  in  a  partial  conveyance,  and  conse- 
quently be  subject  to  no  payment  whatever,  although  the 
ship  may  have  been  hired  by  the  month  or  week.  The 
cases  in  which  a  partial  payment  may  be  claimed  are  ex- 
ceptions to  the  general  mle,  founded  upon  principles  of 
equity  and  justice,  as  af^licable  to  particular  cireum^ 
stances.'^  The  language  of  this  charterparty  appears  to 
me  to  be  perfectly  clear  and  free  from  ambiguity.  The 
vessel  is  to  sail  fipom  London  to  Jamaica;  freight  to  be 
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paid,  250/.  in  ten  days  after  sailing  from  Gravesend;  750t 
more  in  two  months  after  a  right  delivery  of  the  homeward 
cargo  at  the  port  of  discharge  in  the  United  Kingdom,  if 
required  to  proceed  to  one  port  only  in  Jamaica;  775/.  if 
required  to  proceed  to  two  or  more  ports  there ;  and  the 
750/.  or  the  775/.  plus  4/.  per  day  in  case  the  vessel  should 
be  ordered  to  the  Spanish  Main ;  the  whole  to  be  paid  on 
arrival  at  the  ship's  port  of  discharge  in  the  United  King- 
dom. The  stipulation  for  payment  of  the  250/.  shews,  that, 
if  the  parties  had  iatended  to  provide  for  the  payment  of 
any  farther  portion  of  the  freight  at  any  particular  time, 
they  knew  how  to  express  themselves.  The  charterparty, 
however,  points  out  no  other  day  for  payment  of  the  4/.  per 
day  than  that  provided  for  the  payment  of  the  750/.  or 
775/.,  viz.  two  months  after  the  safe  delivery  of  the  home- 
ward cargo.  I  think  it  would  be  a  surprize  upon  both 
parties  to  tell  them  that  they  contemplated  the  payment 

of  the  4/.  day  by  day. 

Judgment  for  the  defendant. 


Thurtday, 
June  11 M. 

The  time  for 
pleading  ex- 
pired on  Mon- 
day the  25th 
May:  the 
Queen's  birth- 
day fell  on  the 
24th,  but  was 
kept  on  the 
25th,  on  which 
day  all  the 
offices  were 
closed : — Held, 
that  a  judgment 
signed  on  the 
opening  of  the 
office  on  the 
26th,  was  regu- 
lar. 


Wilkinson  v,  Britton. 

1  HE  time  for  pleading  in  this  case  expired  on  the  25th 
May,  on  which  day  the  offices  were  closed,  the  Queen's 
birthday  (which  was  Sunday  the  24th)  being  then  kept 
No  plea  having  been  delivered,  the  plaintiff  signed  judg- 
ment at  the  opening  of  the  office  on  the  26th. 

Talfourd,  Serjeant,  on  a  former  day  in  this  term,  obtained 
a  rule  calling  upon  the  plaintiff  to  shew  cause  why  the 
judgment  so  signed  should  not  be  set  aside  for  irregularity, 
with  costs. 

Channett,  Serjeant,  shewed  cause. — Monday  the  25th 
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May  is  not  by  any  statute  or  rule  of  court  excluded  from        1840. 
computation.     The  circumstance  of  the  offices  being  closed 
on  that  day  affords  no  excuse  for  not  delivering  a  plea. 

Talfowrd,  Serjeant^  in  support  of  his  rule. — The  25th 
was  to  all  intents  and  purposes  a  dies  non.  By  the  8th 
rule  of  court  of  Hilary  Term,  2  Will.  4,  it  is  ordered  "  that 
in  all  cases  in  which  any  particular  number  of  days,  not 
expressed  to  be  clear  days,  is  prescribed  by  the  rules  or 
practice  of  the  courts,  the  same  shall  be  reckoned  exclu- 
sively of  the  first  day  and  inclusively  of  the  last  day,  un- 
less the  last  day  shall  happen  to  fall  on  a  Sunday,  Christ- 
mas-day, (rood  Friday,  or  a  day  appointed  for  a  public  fast 
or  thanksgiving,  in  which  case  the  time  shall  be  reckoned 
exclusively  of  that  day  also'' (80).  By  a  rule  of  Easter 
Tenn,  2  Will.  4,  it  is  further  ordered  '*  that  the  days  be- 
tween Thursday  next  before  and  the  Wednesday  next  after 
Easter  Day,  shall  not  be  reckoned  or  included  in  any 
rules  or  notices  or  other  proceedings,  except  notices  of 
trial  or  notices  of  inquiry,  in  any  of  the  courts  of  law  at 
Westminster.''  Then,  the  statute  3  &  4  Will.  4,  c.  42,  s.  43, 
enacts  "  that  none  of  the  several  days  mentioned  in  the 
5  &  6  Edw.  6,  c.  3,  shall  be  observed  or  kept  in  the  said 
courts  [the  superior  courts  of  common  law],  or  in  the 
several  offices  belonging  thereto,  except  Sundays,  the  day 
of  the  Nativity  of  our  Lord  and  the  three  following  days, 
and  Monday  and  Tuesday  in  Easter  week."  And  the  rule 
of  Hilary  Term,  6  Will.  4,  reciting  the  3  &  4  Will.  4,  c.  42, 
8. 43,  orders  "  that  henceforth,  in  addition  to  the  said  days, 
the  following  and  none  other  shall  be  observed  or  kept  as 
hoUdays  in  the  several  offices  belonging  to  the  said  courts, 
viz.  Good  Friday  and  Easter  Eve,  and  such  of  the  five  days 
following  as  may  not  fall  in  the  time  of  Term,  but  not 
otherwise,  the  birthday  of  our  Lord  the  King,  the  birth-day 

(80)  See  Wheeler  v.  Greeu,  7  Dowl.  194. 
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of  our  Lady  the  Queen,  the  day  of  the  accession  of  our  Lord 
the  King,  Whit-Monday,  and  Whit-Tuesday/' 

TiNDAL,  C.  J. — ^The  rules  of  court  only  exclude  from 
computation  the  last  day  when  it  happens  to  fall  ou  a  San- 
day,  Christmas-Day  and  the.tUlpee  following  days,  a  day 
appointed  for  a  public  fast  or  thanksgiving,  the  days  be- 
tween Thursday  next  before  and  the  Wednesday  next  after 
Easter-Day,  the  birth-day  of  the  King,  the  birth-day  <rf  the 
Queen,  the  day  of  the  accession,  Whit-Monday,  and  Whit- 
Tuesday:  Monday  the  25th  May  was  not  one  of  these  dajs, 
and  therefore  the  rule  for  setting  aside  the  judgment  must 
be  discharged. 

The  rest  of  the  court  concurring — 

Rule  discharged  (81). 

(81)  This  in  effect  decides  that  the  ofiSces  were  improperly  closed  ea 
the  25th  May. 


M(mday,  LiTCAS  V.  Sir  M.  H.  Beach,  Bart. 

June  \bth.        . 
A  minute  of  a     AsSUMPSIT  for  200/.,  for  work  and  labour,  materials, 

resolution  en- 
tered in  the        and  joumies,  for  money  paid  to  the  defendant's  use,  and 

8tM:k  compan'y  ^or  moucy  found  due  upon  an  account  stated.  Pleas^  non 
Inw^ITf  rte^nder  *^8^"^P»i^  »^d  payment  and  acceptance  of  100/.  in  satis- 
for  work  to  be    faction.    Issuc  thcrcon. 

done  for  the  _-_  .ii/.-r»i/.-r>  iia* 

company,  is  not  The  causc  was  tned  before  Rolfe,  B.,  at  the  last  Aasues 
m"rLn"dumo?a^^  at  Salisbury.  The  facts  were  as  follow:— On  the  19th 
H^^Tb**"^  *^»^  October,  1838,  a  public  meeting  was  held  for  the  purpose 
ed,  within  the  of  Considering  the  practicabiUty  of  making  a  turnpike-road 
184.  *  '  '  ^'      from  Amesbury  to  East  Kennett,  in  the  county  of  Wilts. 

The  plaintiff 
contracted  to  do  certain  work  for  a  joint-stock  company  for  a  given  sum :  he  afterwards  caoseti 
his  name  to  be  inserted  in  the  books  of  the  company  as  a  holder  of  shares  therein  :-»Held,  tbst 
this  did  not  affect  his  right  to  sue  the  company  in  respect  of  the  prior  contracL 
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The  defendant^  Sir  Michael  Hicks  Beach,  presided  at  this  1840. 
meeting.  A  committee  was  formed,  and  an  advertisement 
for  tenders  for  a  survey  inserted  in  a  provincial  newspaper. 
On  the  24th  the  committee  met,  the  defendant  being  in 
the  chair,  when  the  plaintiff  offered  to  fiimish  "  a  plan, 
admeasurement,  value  of  the  land,  and  an  estimate  of  the 
probable  expense,''  for  100/.  This  offer  was  accepted,  and 
the  following  minute  of  the  transaction  was  made  by  the 
sohcitor  to  the  committee: — 

''Mr.  G.  O.  Lucas  attended  the  meeting,  and  produced  Minute. 
an  estimate  for  making  the  survey,  maps,  and  admeasure- 
ment, and  a  valuation  of  the  expenses,  including  the  pur- 
chase of  the  land,  as  required  by  parliament,  for  the  sum 
of  100/.,  on  the  understanding  that  he  is  to  be  paid  only 
for  the  work  done,  if  the  maps  are  not  required  for  parlia- 
ment: which  offer  the  committee  accepted.'' 

At  this  meeting,  the  solicitor  read  over  to  the  plaintiff 
the  standing  orders  of  the  House  of  Commons  relative  to 
the  introduction  of  road  bills,  and  gave  him  the  map  pub- 
lished therewith  (82) .    The  committee  having  subsequently 

(S2)  The  standing  orders  are  as  the  lereral  embankments,  and  the 

ioQow : —  depths  of  the  several  cuttings  re- 

1.  "That  all  notices  shall  con-  spectively,  on  a  scale  specified 
tain  the  names  of  the  parishes,  thereon,  with  a  section  and  du- 
townshlps,  and  the  extra-parochial  plicate  thereof  as  hereinafter  de- 
placet  from,  in,  through,  or  into  scribed,  be  deposited  for  public  in- 
which  the  work  is  intended  to  be  spection  at  the  oflBce  of  the  clerk 
made,  maintained,  varied,  extend-  of  the  peace  for  every  county,  rid- 
ed,  or  enlarged,  and  shall  state  the  ing,  or  division  in  England  or  Ire- 
time  and  place  of  deposit  of  the  land,  or  in  the  office  of  the  princi- 
plans,  sections,  or  books  of  refers  pal  sheriff  clerk  of  every  county  in 
ence  respectively  with  the  clerks  Scotland,  in  or  through  which  the 
of  the  peace,  parish  clerks,  school-  work  is  proposed  to  be  made,  varied, 
masters^  town-clerks,  and  post-mas-  extended,  or  enlarged,  on  or  before 
ten,  as  the  case  may  be.'*  the  30th  day  of  November  (and  in 

2.  **  That  a  plan,  and  also  a  du-  the  case  of  bills  relating  to  rail- 
plicate  of  sach  plan,  on  a  scale  of  ways,  on  or  before  the  1st  day  of 
Dot  less  than  four  inches  to  a  mile,  March)  immediately  preceding  the 
ezfaibitiiig  thereon  the  height  of  session  of  parliament  in  which  ap- 
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1840.        resolved  to  make  a  deviation  from  the  line  originally  sug- 
^^^^^^^^      gested,  it  was  on  the  14th  November   agreed  that  the 
plaintiff  should  have  a  further  sum  of  30/.  for  the  addi- 
tional trouble  thereby  occasioned.   Notices  of  the  intended 
application  to  parliament  were  inserted  in  the  London 
Gazette  and  in  the  provincial  papers;   and  on  the  28th 
November  it  was  resolved  that  such  application  should  be 
made^  and  that  the  solicitors  be  requested  to  take  the  ne- 
cessary proceedings  for  obtaining  an  act  of  parUament. 
At  this  meeting  the  plaintiff  stated  that  he  should  be  quite 
ready  by  the  30th  with  the  plans  and  sections  to  deposit 
with  the  clerk  of  the  peace,  in  compliance  with  the  stand- 
ing orders  of  the  House;  but,  when  that  day  arrived,  the 
plans  only  were  deposited,  without  the  sections,  which 
were  not  ready  until  the  17th  December;  and  in  conse- 
quence of  this  failure  to  comply  with  the  standing  orders, 
as  well  as  of  a  defect  in  the  service  of  certain  notices,  the 
further  progress  of  the  bill  during  that  session  was  stopped. 

plication  for  the  bill  shall  be  made;  yard,  court-yard,  or   land  within 

which  plan  shall  describe  the  line  the  curtilage  of  any  building,  or  of 

or  situation  of  the  whole  of  the  work,  any  ground  cultivated  as  a  garden, 

and  the  lands  in  or  through  which  either  on  the  original  line  or  in- 

it  is  to  be  made,  maintained,  varied,  eluded  within  tlie  limits  of  the  said 

extended,  or  enlarged,  or  through  deviation,  shall  be  laid  down  upon 

which  every  communication  to  or  a  scale  of  not  less  than  a  quarter  of 

from  the  work  shall  be  made,  to-  an  inch  to  every  hundred  feet" 
gether  with  a  book  of  reference,  4.  "  That   the  section  shall  be 

containing  the  names  of  the  owners  drawn  to  the  same  horizontal  scale 

or  reputed  owners,  lessees  or  re-  as  the  plan,  and  to  a  vertical  scale 

puted  lessees,  and  occupiers  of  such  of  not  less  than  an  inch  to  ererr 

lands  respectively."  hundred  feet,  and  shall  shew  the 

3.  "That,  where  it  is  the  intention  surface  ofthe  ground  marked  on  the 

of  the  parties  to  apply  for  powers  plan,  and  a  datum  horizontal  line, 

to  make  any  lateral  deviation  from  which  shall  be  the  same  throughout 

the  line  of  the  proposed  works,  all  the  whole  length  of  the  work  ot 

lands  included  within  the  limits  of  any  branch  thereof  respectircly, 

such  deviation    shall    be  marked  and  shall  be  referred  to  some  fixed 

upon  the  plan ;  and  that  in  all  cases  point  (stated  in  writing  on  the  sec- 

an  additional  plan  of  any  building,  tion)  near  either  of  the  tennini*" 
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?  ^^  This  fact  having  been  reported  to  the  committee  on  the        1840. 

-'  -   28th  March,  1839,  it  was  resolved  that  proceedings  shonld 
''   be  taken  to  go  again  before  parliament  in  the  next  ses- 

^      sion:  and,  the  plaintiff  having  applied  for  money  on  ac- 

^  count,  the  committee,  protesting  that  they  were  not  boxmd 
to  pay  him  anything  nntil  satisfied  that  the  maps  and 
sections  were  correct,  agreed  to  give  him  50/.  without  pre- 
judice. Conceiving  the  maps  and  sections  to  be  errone- 
ous, they  declined  further  to  employ  him,  and  refused  to 
pay  him  anything  more. 

At  the  meeting  of  the  14th  November,  a  list  was  pro- 
duced containing  the  names  of  the  shareholders.  The 
plaintiff  caused  his  name  to  be  inserted  in  this  list  for  two 
25{.  shares. 

On  the  part  of  the  defendant,  evidence  was  offered  to 
shew  the  inaccuracy  and  uselessness  of  the  plaintiff's  maps 
and  sections;  and  it  was  objected  that  the  plaintiff,  being 
himself  a  partner  in  the  concern,  was  not  in  a  situation  to 
maintain  the  action.  It  was  further  objected  that  the 
minute  of  the  24th  October  was  inadmissible  for  want 
of  a  stamp. 

The  learned  judge  left  it  to  the  jury  to  say  whether  or 
not  the  work  was  properly  done.  The  jury  found  that  it 
was,  and  returned  a  verdict  for  the  plaintiff,  damages  80/. 
Leave  was  reserved  to  the  defendant  to  move  to  enter  a 
nonsuit,  or  to  reduce  the  damages  to  50/. 

Chatmell,  Seijeant,  in  Easter  Term  last,  moved  accord- 
ingly.— He  submitted,  upon  the  authority  of  Holmes  v. 
Higgins,  1  B.  &  C.  74,  MUbum  v.  Codd,  1  M.  &  ^.  238, 
7  B.  &  C.  419,  and  Goddard  v.  Hodges,  1  C.  &  M.  33,  3 
Tyr.  209,  that  this  was  a  clear  case  of  partnership,  and 
therefore  that  the  action  was  not  maintainable.  He  also 
rehed  on  Bamsbottom  v.  Mortley,  2  M.  &  S.  445,  and  Wil- 
hams  V.  Stoughton,  2  Starkie,  292,  to  shew  that  the  memo- 
randum of  the  24th  October,  being  a  minute  of  a  material 
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ingredient  in  the  contract^  was  liable  to  stamp-duty  within 
the  55  Qeo.  8,  c.  184,  sched.  part  1,  tit.  Agreement:  but, 
on  the  rule  coming  on  for  argument,  he  admitted  that  he 
could  not  sustain  it  on  this  ground,  the  point  having  been 
expressly  decided  on  a  former  day  in  this  term  in  Vaughion 
V.  Brine,  ante,  p.  258. 

Talfourd,  Serjeant,  now  shewed  cause. — Properly  speak- 
ing, there  could  be  no  shareholders  in  the  imdertaking 
until  the  scheme  was  perfected  by  obtaining  an  act  of  par- 
liament; and  consequently  there  was  no  partnership  ac- 
tually formed  or  entered  into  at  the  time  the  contract  was 
made  and  the  work  done.  The  case  falls  precisely  within 
the  principle  laid  down  in  Fox  v.  Clifton,  4  M.  &  P.  676, 
6  Bing.  776,  2  M.  &  Scott,  146,  9  Bing.  115,  and  Pickf&rd 
V.  Davis,  5  M.  &  Welsby,  2,  founded  upon  the  previous 
decisions  in  Vice  v.  Lady  Anson,  7  B.  &  C.  409,  1  M.  &  R. 
113,  8  C.  &  P.  19,  M.  &  M.  98,  and  Dickinson  t.  Valp^, 
10  B.  &  C.  128,  5  M.  &  R.  126.  In  Vice  v.  Lady  Anson, 
it  was  held  that  a  shareholder  in  a  mining  company,  which 
is  not  strictly  a  trading  partnership,  to  whom  it  did  not 
appear  that  any  interest  in  the  mine  had  passed,  and  who 
had  not  held  herself  out  to  the  world  as  partner  or  inter- 
fered with  the  management,  and  had  not  signed  any  deed, 
but  had  merely  paid  money  on  her  shares,  was  not  liable 
for  goods  and  work  applied  to  the  mine.  In  Dickinson  t. 
Valpy,  in  an  action  on  a  biU  of  exchange  purporting  to  be 
drawn  and  accepted  by  a  mining  company,  where  the 
plaintiff,  an  indorsee  for  value,  sought  to  charge  the  de- 
fendafl  as  a  member  of  that  company,  it  was  proved  that 
the  bill  had  been  drawn  and  accepted  by  order  of  the  di- 
rectors of  the  company ;  it  was  further  proved  that  the 
company  had  entered  into  a  contract  for  the  purchase  of 
mines,  taken  a  counting-house  in  London,  engaged  clerks, 
and  also  an  agent  to  reside  in  the  country,  and  worked 
some  of  the  mines ;  that  the  defendant  having  applied  to 
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the  secretary  of  the  company  for  shares,  some  were  appro-         1840. 

priated  to  him;  that  he  paid  an  instalment  of  15/.  per        lucas 

stiare;  and  that  he  attended  a  general  meeting  of  the  •• 

Beach* 
shareholders :  and  the  coort  of  King's  Bench  inclined  to 

think  that  there  was  not  sufficient  eyidence  to  shew  that 
the  defendant  had  ever  become  a  complete  partner  in  the 
companY,  or  had  held  himself  out  to  the  world  as  such 
partner.  In  Fox  v.  Clifton,  the  circumstances  were  these : — 
Certain  persons  met  for  the  purpose  of  forming  a  joint- 
stock  company.  Directors  were  appointed,  and  advertise- 
ments and  a  prospectus  were  issued,  describing  the  com- 
pany as  having  a  capital  of  600,000/.,  divided  into  12,000 
shares  of  50/.  each,  and  stating  that  the  concerns  of  the 
company  were  to  be  regulated  by  a  deed  of  settlement  and 
an  act  of  parliament,  and  that  all  persons  who  did  not  ex- 
ecute the  deed  within  thirty  days  after  it  was  ready  were 
to  forfeit  all  share  and  interest  in  the  concern.  No  act  of 
parliament  was  ever  applied  for.  About  7,500  shares  in 
all  were  allotted.  One  third  of  the  shareholders  only  paid 
the  first  deposit  on  their  shares,  one  sixth  the  second,  and 
only  sixty-five  signed  the  deed  (amongst  whom  was  one  of 
the  defendants).  A  book  containing  the  names  of  the 
shareholders  (those  of  the  defendants  among  the  rest,) 
was  prepared  by  the  secretary,  and  shewn  by  him  to  the 
plaintiffs  as  an  inducement  to  them  to  trust  the  company; 
hut  it  did  not  appear  that  this  was  done  with  the  know- 
ledge or  assent  of  the  defendants.  A  further  advertise- 
ment was  afterwards  issued  by  the  directors,  declaring  the 
shares  of  those  who  had  neglected  to  pay  the  instalments 
to  be  forfeited.  And  it  was  held  that  the  mere  circum- 
stance of  applying  for  shares  and  paying  the  deposit 
thereon,  did  not  constitute  the  defendants  partners  in  the 
concern,  they  not  having  signed  the  deed,  nor  done  any 
other  act  to  identify  themselves  with  the  company;  and 
that  the  fact  of  their  names  appearing  (without  their  know- 
ledge or  assent)  in  a  book  shewn  to  the  plaintiffs,  was  not 
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1840.  a  holding  of  themselves  out  to  the  world  as  partners^  so  its 
to  render  them  liable  for  the  debts  of  the  company.  And 
in  Pickford  v.  Davis,  a  project  having  been  formed  for  the 
establishment  of  a  company  for  the  manufacture  of  sugar 
tram  beet-root,  a  prospectus  was  issued,  stating  the  pro- 
posed capital  to  consist  of  ten  thousand  shares  of  25/.  each; 
the  directors  began  their  works,  and  entered  into  contracts 
respecting  them,  and  manufactured  and  sold  some  sugar, 
but  only  a  small  portion  of  the  proposed  capital  was  raised, 
and  only  fourteen  hundred  out  of  the  ten  thousand  shares 
were  taken :  it  was  held  that  a  subscriber,  who  had  taken 
shares  and  paid  a  deposit  on  them,  was  not  liable  upon  such 
contracts  of  the  directors,  without  proof  that  he  knew  and 
assented  to  their  proceeding  on  the  smaller  capital,  or  ex- 
pressly authorized  the  making  of  the  contract.  In  the  late 
case  of  Hau?€ll  v.  Brodie,  6  New  Cases,  44,  8  Scott,  372,  the 
defendant  from  1829  to  1833  advanced  various  sums  with 
a  view  to  a  partnership  in  a  market  about  to  be  erectedi 
knew  that  the  money  was  applied  towards  the  erection, 
and  was  consulted  in  every  stage:  in  October,  1883,  by  a 
written  agreement,  it  was  settled  that  the  market  should 
be  valued,  and  that  the  defendant  should  have  a  seventh 
share;  and  it  was  held  that  he  was  not  liable  as  a  partner 
until  October,  1833,  notwithstanding  profits  had  been 
made,  but  not  accounted  for  to  him,  before  that  time.  In 
WUsford  V.  Wood,  1  Esp.  182,  the  plaintiffs  in  an  action 
for  goods  sold  and  delivered  was  nonsuited  because  one  of 
them  was  not  a  member  of  the  firm  at  the  time  the  con- 
tract was  entered  into.  And  in  Young  v.  Hunter,  4  Taunt 
582,  which  is  the  converse  of  that  case,  it  was  held,  that, 
where  one  purchases  goods,  and  another  is  afterwards  per- 
mitted to  share  in  the  adventure,  the  vendors  cannot  re- 
cover against  such  other  person  for  the  price  of  the  goods. 

ChanneU,  Serjeant,  in  support  of  his  rule. — The  cases 
cited  establish  a  position  which  the  defendant  i&  not  inte- 
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rested  in  disputing.  They  are  all  cases  of  claims  by  third  1840. 
persons,  where  the  parties  sought  to  be  charged  could 
only  be  liable  by  reason  of  their  interest  in  the  concern : 
and  the  arguments  to  be  derived  from  those  authorities 
might  apply  here^  if  this  were  an  action  against  a  share- 
holder in  respect  of  a  purchase  of  land.  [Mauk,  J. — ^The 
express  contract  was  entered  into  on  the  24th  October, 
1838;  and  on  the  14th  November,  the  plaintiff  became  a 
shareholder.  How  does  that  prevent  him  recovering  in 
respect  of  the  previous  contract?]  The  plaintiff  is  not 
suing  npon  an  express  contract,  but  on  a  quantum  me- 
ruit. He  did  not  complete  the  contract,  and  the  com- 
mittee repudiated  it.  In  Holmes  v.  Higgim,  2  D.  &  B. 
196, 1  B.  &  C.  74,  it  was  expressly  determined  that  an  ac- 
tion is  not  maintainable  by  an  agent  employed  in  endea- 
vouring to  pass  a  bill  through  parliament  for  making  a 
railway,  against  the  chairman  of  the  committee,  where  the 
agent  was  himself  a  subscriber.  The  like  was  held  in 
MiUmn  V.  Codd,  1  M.  &  R.  238,  7  B.  &  C.  419,  and  in 
Goddardy.  Hodges,  1  C.  &M.  33,  3  Tyr.  209. 

TiNDAL,  C.  J. — I  am  of  opinion  that  there  is  no  ground 
for  entering  a  nonsuit  in  this  case.  It  appears  that  on 
the  24th  October  the  plaintiff  and  defendant  entered  into 
an  express  contract  for  the  performance  of  certain  work 
for  a  specific  sum ;  and  that,  on  the  14th  November  fol- 
lowing, the  plaintiff  became  a  partner  in  the  undertaking. 
The  circumstance  of  his  having  entered  into  this  subsequent 
partnership  cannot  affect  the  express  contract  previously 
made.  With  respect,  however,  to  the  sum  aUowed  by  the 
jury  for  work  contracted  for  after  the  14th  November,  the 
plaintiff,  being  then  a  partner,  cannot  recover  that ;  the  case 
falling  within  the  principle  of  Hohnes  v.  Higgins  and  6od- 
dard  v.  Hodges,  I  therefore  think  the  rule  must  be  made 
absolute  to  reduce  the  verdict  to  50/. 
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1840.  CoLTMAN,  J. — I  am  of  the  same  opinion.    The  fads 

being  ascertained,  there  is  no  difficulty  in  the  application 
of  the  law  to  them. 

Erskine,  J. — I  am  also  of  opinion  that  the  plaintiff, 
having  become  a  partner  in  the  concern  on  the  14th  No- 
vember, is  not  entitled  to  recover  in  respect  of  any  implied 
contract  since  that  day ;  bnt  that,  as  he  was  not  a  partner 
when  the  contract  of  the  14th  October  was  entered  into, 
he  is  not  by  such  subsequent  partnership  precluded  from 
suing  thereon.  I  therefore  agree  that  the  verdict  should 
be  reduced  to  50/. 

Maule,  J. — I  also  think  the  verdict  should  be  reduced 
to  50/.  The  plaintiff  having  entered  into  a  sort  of  preli* 
minary  partnership  with  the  defendant  and  others  on  the 
14th  November,  is  not  entitled  to  recover  in  respect  of 
work  done  by  him  since  that  day  for  himself  and  partners. 
And,  supposing  the  100/.  to  have  become  due  to  the  plain- 
tiff for  work  done  by  him  in  pursuance  of  an  express  con- 
tract entered  into  before  that  day,  the  fact  of  his  having 
subsequently  become  a  partner  in  the  concern  cannot  vaiy 
his  right  in  respect  of  such  express  contract.  As  to  the 
remark  that  the  jury  proceeded  upon  an  implied  and  not 
upon  a  specific  contract,  that  was  matter  of  fact  for  them : 
and  if  it  had  been  distinctly  presented  to  them,  it  is  im- 
possible to  doubt  that  they  would  have  foxmd  that  the  work 
was  done  under  an  express  contract. 

Rule  absolute  accordin^j. 
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Dos  d,  David  Howell  v.  Thomas  and  Others. 


Thursday, 
June  nth. 


1  HIS  was  an  action  of  ejectment  brought  to  recover  pos-  J.  H.,  by  a  ict- 

•       -  J  .  .-1  •vi'Ti  •      tlement  made 

session  of  a  farm  and  premises  in  the  parish  of  Llancn-  on  his  marriage 
nack  in  Carmarthenshire,  known  as  Rhyd-ddy,  Trehowell,  ieruh»^e»*taiM  "* 
and  Gorse  Goch.     The  cause  was  tried  before  Grumey,  B.,  *»  '*»«  "»« <»f 

x.i_     1        «  .      .  ^  ,  J*       '    himself  for  life, 

at  the  last  Summer  Assizes  at  Carmarthen.  remainder  to  his 

By  indentures  of  lease  and  release  dated  respectively  j^*  bar**of  dower, 
the  11th  and  12th  March,  1740,  made  between  Joshua  remainder  to 

^  '  '  his  first  and 

Howell,  therein  described,  of  the  first  part,  J.  F.  BuUer,  other  sons  in 

R.  Hussey,  and  T.  Haweis,  of  the  second  part,  and  Dun-  t*  hil  daughters 

nettHaweis,  of  the  third  part— reciting  that  a  marriage  u"J^l\e''ie*'/" 

was  agreed  upon  and  intended  to  be  shortly  had  between  "la^ndef  to  the 

,         -1   Y    1  TT         n         T     1  . 1    -r%  TT         .  settlor,  his  heirs 

the  said  Joshua  Howell  and  the  said  Dunnett  Haweis —  and  assigns,  for 
it  was  witnessed,  that,  in  consideration  of  the  said  intended  ^tUor  had  a* 
marriage,  and  for  other  the  considerations  therein  men-  P^^e^'toap- 

°  '  pomt  a  sum  of 

tioned,  he  the  said  Joshua  Howell  did  grant,  bargain,  sell,  2000/.,  or  any 

1  •<•  1  n  1  -iTTi-rkii         P*''t  thereof,  by 

release,  ratify,   and  confirm  unto  the  said  J .  F.  Buller,  win,  amongst 

R.  Hussey,  and  T.  Haweis  (in  their  actual  possession  &c.),  Iht^lna^e?^ 

and  to  their  heirs  (inter  alia),  all  those  messuages,  lands,      J-  H.  had  is- 
^  *^  o    7  7  gue  by  this  mar- 

tenements,  and  hereditaments  then  commonly  called  or  nage  three  som 

—J  H    J  F  H 

known  by  the  name  of  Pl&s  blaen-gurwen  and  Pen-y-  andD.H. and' 

two  daughters 
— L.H.andT.H. 
By  his  will,  dated  in  1782,  J.  H.  devised  to  bis  second  son,  J.  F.  H.,  certain  estates  in  Corn- 
wall; and  to  his  third  son,  D.  H.,  all  other  hit  manors,  mestuages,  SfC,  whatsoever  and  ichereaO' 
n^.  rfwhkk  he  had  power  to  dispose,  to  hold  to  him,  his  heirs  and  assigns,  for  ever.  To  his 
^D^htershe  gave  legacies  of  3000/.  and  1500/. — directing  that  the  above  devises  and  bequests 
to  his  said  sons  and  daughters  should  be  in  full  of  all  claims  they  might  have  or  be  entitled  to 
QpoD  or  out  of  his  estate,  real  or  personal,  under  his  marriage  settlement,  or  othenvise :  and, 
after  reciting,  that,  under  the  settlement,  he  had  power  to  appoint  2000/.  to  and  among  his 
children  as  he  should  judge  proper,  he  gave  to  his  eldest  son,  J.  H.,  five  guineas,  part  thereof, 
**ia  fbll  of  his  share  of  the  said  sum  of  2000/.,  and  of  all  claims  he  has  or  can  make  under  my 
inarriage  settlement,  or  otherwise,  save  in  regard  to  the  real  estates  which  were  settled  upon 
him  by  my  marriage  settlement,  and  over  which  I  have  no  power :"  and  he  gave  all  the  rest  and 
residue  of  his  estate  and  effects  whatsoever  and  wheresoever,  including  the  remainder  of  the 
(aid  sam  of  2000/.,  to  his  wife. 

D-  H.,  the  third  son,  died  in  1804,  and  J.  F.  H.,  the  second  son,  in  1821,  neither  having  had 
bsue.  L.  H.,  the  eldest  daughter,  died  unmarried  in  1818,  and  T.  H.,  the  second  daughter,  died 
in  1834,  without  having  had  issue.     J.  H.,  the  eldest  son,  died  in  1838. 

Held,  that  the  reversion  in  fee  limited  by  the  settlement  to  the  settlor,  passed  by  his  will  to 
D-  H.,  bis  third  son,  the  words  being  large  enough  to  pass  the  reversion,  and  there  being  nothing 
<^  the  face  of  the  will  to  manifest  an  intention  that  it  should  not  pass. 
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Knwck^  situate^  lyings  &nd  being  in  the  parish  of  Llanver- 
nack  and  county  of  Pembroke ;  and  also  all  that  one  mes- 
suage, lands,  tenements,  and  hereditaments  commonly 
called  and  known  by  the  name  of  Tyd-dyn,  Pant-y-Gelly, 
situate,  lying,  and  being  in  the  parish  of  Henllan  Angced 
and  county  of  Carmarthen :  To  hold  the  said  messoages, 
lands,  tenements,  and  hereditaments,  with  their  appur- 
tenances, unto  the  said  J.  F.  Buller,  R.  Hussey^  and  T. 
Haweis,  their  heirs  and  assigns,  to  the  several  uses  and 
under  the  several  powers,  &c.,  thereinafter  expressed  (tbt 
is  to  say) — ^To  the  use  of  the  said  Joshua  Howell,  his  heirs 
and  assigns,  until  the  solemnization  of  the  said  intended 
marriage,  with  remainder  to  the  said  Joshua  Howell, 
and  his  assigns,  for  Hfe,  without  impeachment  of  waste, 
with  remainder  to  the  use  of  the  said  J.  F.  Buller,  £.  Hns- 
sey,  and  T.  Haweis,  their  heirs  and  assigns,  for  the  life 
of  the  said  Joshua  Howell,  in  trust  to  preserve  contin- 
gent remainders;  with  remainder,  after  the  decease  of  the 
said  Joshua  Howell,  to  the  use  of  the  said  Dunnett  Haweis 
for  her  Hfe,  for  her  jointure  and  in  lieu  of  dower;  with 
remainder,  after  the  decease  of  the  survivor  of  the  said 
Joshua  Howell  and  Dunnett  Haweis,  to  the  use  of  the 
first  son  of  the  said  Joshua  Howell-  on  the  body  of  the 
said  Dunnett  Haweis  lawfully  to  be  begotten,  and  the 
heirs  male  of  the  body  of  such  first  son  lawfully  issu- 
ing ;  with  remainder  to  the  use  of  the  second  son  of 
the  body  of  the  said  Joshua  Howell  on  the  body  of  the 
said  Dunnett  Haweis  lawfully  to  be  begotten,  and  of 
the  heirs  male  of  the  body  of  such  second  son  bw- 
folly  issuing;  with  remainder  to  the  use  of  the  third, 
fourth,  fifth,  sixth,  and  every  other  son  and  sous  of 
the  said  Joshua  Howell  on  the  body  of  the  said  Dunnett 
Haweis  lawfully  begotten,  severally,  successively,  and  in 
remainder,  one  after  another,  in  order  of  priority  of  birth 
and  seniority  of  age,  and  of  the  several  heirs  of  their  re* 
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specthre  bodies  lawfully  issuing,  the  eldest  of  the  said  sons  1840. 
and  their  heirs  male  to  be  alwaj's  preferred  to  the  younger 
ofthe  said  sons  and  their  heirs  male;  with  remainder,  in 
de&ult  of  such  issue,  to  the  use  of  all  and  every  the 
daaghter  and  daughters  of  the  said  Joshua  Howell  on  the 
body  of  the  said  Dunnett  Haweis  lawfully  to  be  begotten, 
as  tenants  in  common  and  not  as  joint  tenants,  and  of  the 
several  heirs  of  their  bodies  lawfully  issuing;  and,  if  any 
of  the  same  daughters  should  die  without  lawful  heirs  of 
their  respectiTe  bodies,  then  the  share  or  shares  of  such  of 
them  so  dying  without  such  lawful  heirs  should  go  and 
remain  to  the  other  and  others  of  all  and  every  such 
daughter  and  daughters,  and  the  heirs  of  their  body  and 
bodies,  by  the  way  of  cross-remainders,  till  all  and  every 
such  daaghter  and  daughters  should  die  without  heirs  of 
their  or  any  of  their  bodies  lawfully  issuing ;  and,  for  de- 
fault of  sucL  issue,  to  the  use  and  behoof  of  the  said  Joshua 
Howell,  his  heirs  and  assigns  for  ever,  and  to  no  other  use, 
intent,  or  purpose  whatsoever. 

By  another  indenture,  bearing  date  the  10th  March, 
1740,  and  made  between  the  same  parties,  being  a  settle- 
ment of  the  estate  of  the  said  Dunnett  Haweis,  amongst 
other  things,  a  sum  of  2000/.  was  assigned  to  the  said 
trustees,  upon  certain  trusts  therein  mentioned,  with 
power  to  the  said  Joshua  Howell  to  appoint  the  same,  or 
any  part  thereof,  by  will,  amongst  the  children  of  the  said 
marriage. 

The  marriage  between  Joshua  Howell  and  Dunnett 
Haweis  took  place  on  or  about  the  12th  March,  1740;  and 
there  were  issue  three  sons  and  two  daughters,  viz.  James 
Howell,  David  Howell,  John  Francis  Howell,  Lucy  HoweD, 
and  Thomasine  Howell. 

Joshua  ftowell,  by  his  will,  duly  executed  and  attested  Will  of  Joihua 
so  as  to  pass  freehold  estates,  and  bearing  date  the  6th 
February,  1782,  after  devising  to  his  son  John  Francis 
Howell  certain  estates  in  the  parish  of  Lansallos,  in  the 
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Failure  of  the 
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county  of  Cornwall,  gave,  devised,  and  bequeatted  as  fol- 
lows : — *'  Also,  I  give,  devise,  and  bequeath  unto  my  son 
David  Howell  all  other  my  manors,  messuages,  Uinds,  tent- 
ments,  and  hereditaments  whatsoever  and  wheresoever,  of 
which  I  have  power  to  dispose,  to  hold  to  my  said  son 
David  Howell,  and  to  his  heirs  and  assigns  for  ever.^'  And, 
after  giving  to  his  daughters  certain  legacies — 3000/.  to 
Lucy,  and  1500/.  to  Thomasine — ^the  testator  willed  and 
directed  that  the  above  devises  and  bequests  to  his  said  sons 
and  daughters  should  be  in  full  of  all  claims  they  might 
have  or  be  entitled  to  upon  or  out  of  his  estate,  real  or 
personal,  under  his  marriage  settlement,  or  otherwise :  and, 
after  reciting,  that,  in  and  by  the  settlement  made  on  Ws 
marriage  with  his  wife  Dunnett,  he  had  power  to  appoint 
the  sum  of  2000/.  to  and  among  his  children  as  he  shonid 
judge  proper,  the  testator  proceeded  as  follows : — "  I  do 
hereby  give  to  my  eldest  son,  James,  the  sum  of  five  gui- 
neas, part  thereof,  in  full  of  his  share  of  the  said  sum  of 
2000/.,  and  of  all  claims  he  has  or  can  make  under  my 
marriage  settlement,  or  otherwise,  save  in  regard  to  the 
real  estates  which  were  settled  upon  him  by  my  marriage 
settlement,  and  over  which  I  have  no  power.  All  the  rest 
and  residue  of  my  estate  and  eflFects  whatsoever  and 
wheresoever,  including  the  remainder  of  the  said  sum  of 
2000/.,  I  give  to  my  said  wife  Dunnett,  and  do  appoint 
her  sole  executrix  of  this  my  will.^' 

Joshua  Howell  died  in  March,  1785,  without  having 
revoked  or  altered  his  will,  which  was  duly  proved  in  the 
Prerogative  Court  of  Canterbury  on  the  20th  April,  1785, 
At  the  death  of  Joshua  Howell,  his  widow  entered  into 
possession  of  the  estate,  and  continued  in  possession  down 
to  the  time  of  her  death  in  August,  1800.  At  her  death 
the  estates  descended,  under  the  limitations  of  the  settle- 
ment, to  James  Howell,  the  eldest  son,  who  died  in  No- 
vember, 1838. 

David,  the  second  son,  died  in  November,  1804,  and 
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Jolm  Francis,  the  third  son,  in  July,  1821,  neither  haying        1840. 
had  issue.    Lucy,  the  eldest  daughter,  died  in  June,  1818, 
without  having   been    married:    Thomasine,    the  other 
daughter,  died  without  having  had  issue,  in  December, 
1824. 

David  HoveU,  the  second  son  of  Joshua,  the  settlor,  by  vriu  of  David 
his  will,  bearing  date  the  3rd  April,  1803,  and  executed  in  ^^^^^^ 
manner  required  by  law  for  passing  freehold  estates  by 
devise,  after  directing  the  payment  of  his  debts,  and  giving 
certain  ]^;acies  and  annuities,  devised  as  follows : — "  The 
remainder  of  my  property,  real  and  personal,  consisting  of 
manors,  lands,  money,  securities,  and  all  other  property 
and  effects  of  whatever  nature  they  may  be,  I  give  and  be- 
qaeath  unto  David  Howell  [the  lessor  of  the  plaintiff]  and 
his  heirs  for  ever,  upon  his  attaining  the  full  age  of  twenty- 
one  years ;"  and,  in  case  he  should  die  before  attaining 
that  age,  the  testator  declared  that  the  whole  property  he 
had  bequeatked  to  him,  both  real  and  personal,  should  de- 
volve to  EUzabeth  Howell,  and  her  heirs,  for  ever. 

The  question  was,  whether  or  not,  the  entail  created  Que^wn- 
by  the  settlement  of  1740  failing  on  the  death  of  James 
Howell,  the  eldest  son,  in  November,  1838,  the  reversion  in 
fee  reserved  by  that  deed  to  Joshua  Howell,  the  settlor, 
passed  by  his  will  to  David  Howell,  his  second  son.  If  it  did, 
then  the  lessor  of  the  plaintiff,  who  claimed  under  the  will 
of  David  Howell,  was  entitled  to  recover. 

The  jury  returned  a  verdict  for  the  lessor  of  the  plain- 
tiff—the point  being  reserved  for  the  opinion  of  the  court. 

fFUde,  Serjeant,  in  Michaelmas  Term  last,  obtained  a 
role  nisi  to  enter  the  verdict  for  the  defendant. 

Talfourd,  Serjeant,  Evans,  and  Wilson,  shewed  cause. — 
The  sole  question  in  this  case  is,  whether  or  not  the  rever- 
sion in  fee  in  the  settled  estates  passed  under  the^  will  of 
Joshua  Howell,  the  settlor;  for,  if  it  did,  the  lessor  of  the 
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1840.  plaintiff  is  entitled  to  recover.  That  the  words  of  the  de- 
vise to  David  Howell,  the  second  son,  are  large  enough 
to  cover  the  reversion  in  fee,  will  hardly  be  disputed — "  all 
other  my  manors^  messuages,  lands,  tenements,  and  here- 
ditaments whatsoever  and  wheresoever,  of  which  I  haTc 
power  to  dispose :"  it  will  be  for  the  defendant  to  satisfy 
the  court  that  the  testator  clearly  intended  to  exclude  it. 
He  had  no  power  to  dispose  of  any  present  interest  in  the 
land :  but  he  had  power  to  dispose  of  this  reversion ;  and, 
in  order  to  its  passing  under  the  general  words  above 
mentioned,  it  need  not  appear  aflSrmatively  that  the  testa- 
tor had  it  at  the  moment  in  his  contemplation.  There  are 
numerous  authorities  iipon  the  subject  going  far  beyond 
that  which  the  exigency  of  this  case  requires.  In  Cooke  \. 
Gerrard,  1  Lev.  212,  1  Saund.  181,  the  testator  devised 
part  of  his  lands  to  A.  for  life,  and  other  part  to  B.  for 
years,  and  then  devised  to  C.  all  his  lands  not  devised ; 
and  it  was  held  that  the  reversion  passed  to  C.  So,  in 
Strode  v.  Lady  Russell,  2  Vern.  621,  where  A.  by  virtue  of 
several  settlements  being  tenant  in  tail  after  possibility  of 
issue  extinct  of  some  lands,  remainder  in  fee  to  trustees 
in  trust  for  him  and  his  heirs,  and  as  to  some  other  lands 
being  tenant  for  life,  remainder  to  his  first,  &c.,  sons,  re- 
mainder to  trustees  in  fee,  in  trust  for  the  right  heirs  of 
B.,  whose  heir  he  was,  and  as  to  other  lands  being  tenant 
in  tail,  remainder  to  the  right  heir  of  his  father,  and  having 
no  issue,  by  will  devised  to  his  nephew  all  his  lands,  te- 
nements, and  hereditaments  out  of  settlement:  and  it 
was  held,  that,  as  the  testator  had  a  power  to  devise 
the  whole  of  the  lands  so  settled,  the  words  were  suffi- 
cient to  pass  the  whole;  *'for,  the  remainder  or  reversion 
in  fee  is  an  hereditament.''  Chester  v.  Chester,  3  P.  Wms. 
56,  which  has  always  been  esteemed  a  leading  authority,  is 
not  to  be  distinguished  from  the  present  case.  There, 
Sir  John  Chester  having  two  sons,  William  and  John,  on 
the  marriage  of  William  settled  part  of  his  lands  on  him 
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in  tail,  and,  being  seised  in  fee  of  the  reversion  of  these         1840. 
lands,  and  of  other  lands  in  possession^  devised  ''  all  his 
lands  and  hereditaments  not  otherwise  by  him  settled  or 
disposed  of  :^'  and  it  was  held  that  the  reversion  in  fee 
passed.    Speaking  of  that  case,  Sir  James  Mansfield,  in 
Morgan  d.  Surman  v.  Surman,  1  Taunt.  292^  says :  ^'  That 
case  was  decided  on  the  authority  of  Strode  v.  Lady  Rua- 
sell,  2  Vera.  621.     It  is  a  shocking  decision^  but  it  has 
been  followed  by  a  hundred  others.^^     It  was  adopted  by 
Lord  Thurlow  in  Glover  v.  Spendlove,  4  Bro.  C.  C.  357,  and 
by  Lord  Eldon  in  The  Attorney-General  v.  Viffor,  8  Ves. 
256.    In  Ckurch  v.  Mundy,  12  Ves.  426,  the  Master  of  the 
EoUs  (Sir  W.  Grant)  entertained  a  different  opinion :  but 
his  decision  was  afterwards  reversed,  on  appeal,  by  Lord 
Eldon— 15  Ves.  396 — ^his  Lordship  saying:  "  1  am  strongly 
influenced  towards  the  opinion  that  a  court  of  justice  is 
not  by  conjecture  to  take  out  of  the  effect  of  general 
words  property  which  those  words  are  always  considered  as 
comprehending.    The  cases  upon  the  effect  of  general 
words  as  applying  to  rents  and  profits  not  disposed  of,  as 
in  Hi^kins  v.  Hopkins,  For.  44,  1  Atk.  581,  1  Ves.  268,  or 
to  a  rerersion  altogether  unlikely  to  fall  into  possession, 
liaTe  gone  upon  this,  that  it  is  much  more  safe  to  consider 
those  subjects  intended  which  the  words  describe,  than  to 
supply  a  purpose  by  conjecture,  determining  for  the  testa- 
tor upon  the  more  or  less  convenience  with  which  that 
subject  may  be,  which  he  has  declared  shall  be,  applied. 
The  best  rule  of  construction  is  that  which  takes  the  words 
to  comprehend  a  subject  that  falls  within  their  usual 
sense,  unless  there  is  something  like  declaration  plain  to 
the  contrary;  and  surely  that  is  the  safest  course,  where, 
as  there  is  no  other  subject  to  which  they  can  be  appUed, 
the  testator  must,  if  he  does  not  mean  that,  be  considered 
as  having   no  meaning.^'     The  like  doctrine  was  held 
by  liord  Alvanley  in  Goodright  d.  The  Earl  of  Bucking- 
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hatmhtre,  v.  The  Marquis  of  DownMre^  2  B 
His  Lordship^  in  ^ving  judgment  there^  refers 
Tmtt,  2  BiuT.  912,  1  W.  Bkc,  200,  wbere  Lor( 
saya :  "  The  generality  of  the  expressioo  '  and  &1 
the  lands,  tenements,  and  hereditaments  in  th^ 
ties  of  Tyrone  and  Heath,  or  either  of  them,  w 
seised  in  fee-simple,  or  of  which  any  othei 
seised  in  trust  for  me,  together  with  their  Vi 
their  appurtenances,'  if  nnrestraioed  and  un 
any  other  words,  wonld  carry  all  the  testatoi 
poaaessiou,  reversion,  or  remainder.  But  tli 
wordfi  may,  by  other  words  and  expressions  in 
restrained  to  any  or  either  of  these :  and  it 
thing  whether  it  be  directly  expressed  or 
plainly  to  be  collected  £i*om  the  wiU/'  Ii 
Champneys,  1  Scott,  293,  1  New  CaseSj  341, 
tenant  in  tail  in  possession  of  estates  in  C.j  wit 
to  his  son  in  taU,  fee,,  and  reversion  to  himsel 
being  also  seised  in  fee  of  lands  in  W.,  wit 
sufiered  any  recovery  of  the  lands  in  C,  devil 
real  estates  whatsoever  and  wheresoever,  over  i 
any  disposing  power/'  to  H*  S*  and  his  heirs^ 
the  testator's  son  for  life,  with  several  reraaii 
and  created  various  terms  for  the  payment  ol 
and  annuities  as  the  personalty  should  be  in 
discharge,  and  also  of  marriage  portions  to  t 
daughters ;  and  it  was  held  that  the  reversion 
lands  in  C,  passed  by  the  will— the  words  of  tl 
ing  sufficient  to  include  such  reversion,  and 
to  exclude  it  being  expressed  in  or  neeessaij 
plied  from  any  other  part  of  the  wilL  In  Dm 
V.  Fossick  J  1  B.  &  Ad,  186,  a  testatrbt  devis 
estates  to  her  mother  for  Kfe,  then  to  F*  and 
tlicir  lives,  and  afterwards  to  their  children  io 
residue  of  her  estates,  of  what  kind  soever,  she 
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to  her  mother^  her  heirs,  executors,  &c.,  for  ever;  but         1840. 
alie  charged  sucli  residue  of  her  estates,  both  real  and  per- 
sona], irith  an  annuity  of  20/.  to  her  grandmother  for  life : 
and  it  was  held  that  the  reversion  of  the  copyhold  estates 
must  pass  by  the  residuary  clause,  unless  a  contrary  inten- 
tion coxdd  be  collected  from  the  will  taken  altogether;  and 
that  the  charge  of  an  annuity  on  the  residue  was  not, 
under  the  ciicumstances,  a  sufficient  proof  of  such  inten- 
tion.   Lord  Tenterden  there  says:  "I  take  the  general 
role  of  construction  to  be,  that  all  the  testator  has,  which 
is  not  otherwise  disposed  of,  passes  under  a  residuary 
clause,  unless  there  appear  from  other  parts  of  the  will, 
▼hen  the  whole  is  read,  a  clear  and  manifest  intention 
that  something  should  not  pass.     It  is  not  necessary  that 
the  totator  should  have  a  particular  property  or  interest 
in  his  contemplation  when  framing  the  residuary  clause ; 
the  question  is,  what  intention  appears  on  the  whole,  and 
the  property  will  pass  unless  it  can  be  shewn  that  the  tes- 
tator distinctly  intended  otherwise.''    In  all  the  cases  that 
bear  a  contrary  aspect  it  will  be  found,  that  the  other  parts 
of  the  will  are  wholly  inconsistent  with  the  general  devise 
operating  upon  the  reversion  or  remainder.    But,  upon  the 
face  of  this  will  there  is  nothing  that  is  at  all  inconsistent 
with  the  supposition  that  the  testator  intended  to  give  his 
estates  in  Cornwall  to  his  son  John  Francis,  and  every  thing 
he  possessed  in  Wales,  not  otherwise  disposed  of,  to  his 
son  David.    Upon  principle,  therefore,  as  well  as  upon  au- 
thority, the  lessor  of  the  plaintiff  has  clearly  established 
his  title. 

E.  V.  fVilliams  and  Nicholb,  in  support  of  the  rule. — ^In 
construing  this  will,  the  court  will  be  guided  solely  by  the 
intention  of  the  testator.  It  may  be  conceded  that  gene- 
ral words  such  as  those  used  in  the  devise  in  question  will 
comprehend  a  reversion.  But  it  is  equally  clear,  that  the 
operation  of  these  general  words  may  be  controlled  by  par- 
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1840.  ticular  expressions^  or  by  a  general  intention  apparent 
npon  the  whole  will;  and  that^  if  it  be  plainly  manifest 
upon  the  face  of  the  will  that  the  testator  did  not  intend 
the  general  devise  to  operate  upon  the  reversion,  it  will  not 
pass  by  it.  The  heir  is  the  favourite  of  courts  of  law,  aa 
the  next  of  kin  are  of  the  Ecclesiastical  courts ;  and  he 
is  not  to  be  excluded  without  a  clear  manifestation  that 
such  was  the  intention  of  the  testator.  Upon  the  face  of 
this  wiU^  when  closely  looked  at^  it  will  appear  evident  that 
the  testator,  Joshua  Howell,  was  impressed  with  a  notion 
that  he  had  no  power  to  dispose  of  the  reversion  in  ques- 
tion :  and  the  conclusion  must  necessarily  follow,  that  he 
did  not  intend  that  his  will  should  operate  upon  it.  With 
this  impression  upon  his  mind,  he  altogether  excludes  the 
settled  estates  firom  his  will.  [Erskine,  J. — There  is  a  wide 
difference  between  an  intention  to  exclude,  and  the  ab- 
sence of  an  intention  to  include.]  The  general  scope  of 
the  will  shews  that  the  testator  contemplated  making  an 
immediate  provision  for  his  family,  in  lieu  of  their  several 
interests  under  the  marriage  settlement.  And  the  court 
will  not  hold  that  he  intended  to  make  his  son  David  give 
up  his  remainder  under  the  settlement  in  exchange  for  this 
remote  and  almost  yalueless  reyersion.  He  evidently  and 
designedly  makes  a  distinction  between  property  which 
he  had  and  property  which  he  had  not  power  to  dispose 
of.  It  is  to  be  observed  also  that  the  testator  speaks  of 
the  estates  (which  more  properly  means  the  corpus  of  the 
property)  that  were  settled  upon  his  eldest  son :  the  fair 
inference  is  that  he  means  to  describe  the  lands  which  he 
conceives  to  be  settled  on  his  eldest  son,  and  over  which 
he  imagines  he  has  no  disposing  power.  And  this  ap- 
pears to  have  been  the  impression  of  Lord  Ellenbo- 
rough  in  Goodtitle  d.  Daniel  v.  Miles,  6  East,  494.  There, 
A.  being  possessed  of  lands  at  L.  which  had  been  set- 
tled on  his  marriage  on  himself  for  life,  remainder  to 
his  wife  for  life,  for  her  jointure,  remainder  to  the  hcin 
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of  their  bodies^  with  reversion  in  fee  to  himself;   and         1840. 
having  other  lands  at  P.  and  Q.  settled  to  the  same  uses 
(except  a  coppice^  part  of  Q.^  of  which  coppice^  as  well 
u  of  some  other  lands  he  was  seised  in  fee)^  after  the 
death  of  his  wife^  and  having  only  two  daughters  livings 
devised  to  his  daughter  J.  in  tail  his  unsettled  estates  by 
name,  and  aU  other  his  freehold^  copyhold,  and  leasehold 
lands  which  he  was  possessed  of  or  entitled  to,  and  which  were 
not  settled  in  jointwre  on  his  late  wife  (except  the  coppice, 
which  he  directed  should  always  be  held  with  his  estate  atP.)^ 
she,  his  said  daughter,  and  the  heirs  of  her  hoAy^  paying  out 
of  all  ibs  aforesaid  lands  a  certain  annuity  unto  his  other 
daughter  A.  M.fbr  life:  and,  in  case  his  said  daughter  J. 
should  die  and  leave  no  issue,  then  to  his  other  daughter 
A.  M./or  life,  remainder  to  her  children,  charged  &c.,  remain^ 
der  to  his  nephew  in  fee :  and  it  was  held  that  the  reversion  of 
the  settled  lands  did  not  pass  by  the  will,  but  were  excepted 
out  of  the  general  clause  by  force  of  the  restrictive  words 
"  and  which  are  not  settled  in  jointure,''  &c.,  not  only  by 
the  natural  import  of  those  words,  but  because  of  the  in- 
congruity of  imputing  to  the   devisor  an  intention  of 
devising  estates  tail  and  for  life  to  his  daughters  in  lands 
which  were  before  settled  on  them  in  tail  general;  though 
it  did  not  appear  that  the  testator  had  any  other  real 
estate  on  which  the  general  clause  could  operate,  except 
the  reversion  of  his  settled  lands.     Undoubtedly,  there  are 
cases  to  shew  that  the  word  estate  includes  not  only  the 
lands,  or  the  thing  which  is  the  subject  of  the  devise,  but 
also  the  estate  or  interest  therein.     But  estates,  in  the 
plural,  in  common  parlance  means  a  description  of  the 
lands— ^fc/cA«-  v.  Smiton,  2  T.  R.  656;  Roe  d.  Allport  v. 
Bacon,  4  M.  &  S.  366.     Chester  v.  Chester,  3  P.  Wms.  66, 
Strong  v.  Teatt,  2  Burr.  912,  1 W.  Bl.  200,  and  many  other 
cases,  shew  beyond  doubt  that  a  reversion  or  remainder 
will  pass  by  general  words,  unless  a  contrary  intention  is 
manifest.     But,   in  Roe  d.  James  v.  Avis,  4  T.  B.  605,  A., 
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1840.  being  seised  in  fee  tail  of  an  undivided  one  fourth  part 
of  an  estate^  and  entitled  to  the  reyersion  in  fee  of  another 
one  fourth,  expectant  on  the  determination  of  an  estate- 
tail,  recited  that  she  was  entitled  to  the  first,  and  devised 
it  to  B.  C.  in  fee;  and  then  directed  ^'  all  the  residue  and 
remainder  of  her  estate  and  effects  to  be  sold  as  soon  as 
might  be  after  her  death,  and  her  funeral  expenaea  to 
be  paid  thereout,  and  the  overplus  (if  any)  to  be  divided 
between  D.  and  E.  :'*  and  it  was  held  that  the  reversion 
did  not  pass  by  these  general  words.  The  court  said,  that, 
'^  although  those  general  words  are  sufficient  to  pass  a  fee, 
in  order  to  answer  the  purposes  of  a  will,  yet,  in  thia  case, 
it  was  manifest  that  the  remainder  was  not  in  the  cofdeor 
plation  of  the  testatrix  when  she  made  her  will :  it  being 
only  a  reversion  expectant  on  the  determination  of  an 
estate  tail  which  her  aunts  might  have  barred ;  and  the 
testatrix  having  by  the  former  part  of  her  will  disposed  of 
all  the  freehold  estate  to  which  she  supposed  herself  en- 
titled." It  is  enough,  therefore,  to  prevent  the  reversion 
from  passing,  that  it  appears  that  the  intention  to  pass  it 
was  not  present  to  the  mind  of  the  testator  (83).  In  Ex 
parte  Horsefall,  1  M'Clel.  &  Y.  292,  under  a  general  devise 
of  all  the  rest,  residue,  and  remainder  of  and  in  all  and 
singular  the  property,  estate,  and  effects  which  the  testator 
should  be  possessed  of  or  entitled  to^  or  over  which  be 
should  have  a  disposing  power,  at  his  decease,  of  whatso- 
ever nature  or  kind  the  same  might  be ;  it  was  held  tbat 
the  legal  estate  in  mortgaged  premises  did  not  pass,  but 
descended  to  the  testator's  heir-at-law.  In  Roe  d.  Biod^ 
V.  Beade,  8  T.  R.  218,  where  A.  having  an  estate  of  his 
own  in  the  county  of  B.  and  another  in  C,  and  having  also 
the  legal  but  no  beneficial  interest  in  an  estate  in  D.  with 
power  of  appointing  it  to  either  of  his  sons,  by  will  devised 

(83)  Lord  Eldon,  in  Church  v.  Mundy,  15  Ves.  403,  expresses  d»- 
satisfaction  with  the  case  of  Roe  d.  James  v.  Avis. 
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'^  all  his  estates  of  what  nature  or  kind  soever  in  the  county        1840. 

of  B.,  and  at ,  in  tlie  county  of  C,  or  elsewhere  in  the 

kingdom  of  England^  after  payment  of  his  debts  Sec,,  to  a 
joanger  son :  it  was  held  that  the  trust  estate  that  he  had 
the  power  of  appointing  did  not  pass  by  this  general 
devise.  And  the  same  doctrine  will  be  found  in  Doe  d. 
PeU  V.  J(  yesy  1  B.  &  Ad.  593. 

TiNDAL,  C.  J. — ^The  question  in  this  caseis^  whether  the 
nitimate  limitation  to  Joshua  Howell  under  the  settlement 
of  1740,  in  reversion  after  the  estates  tail,  did  or  did  not 
pass  by  the  will  of  the  settlor  made  in  1782.  It  has  been 
admitted,  and  very  properly  admitted,  that  there  is  a  cer- 
tain rule  by  which  reversions  are  held  to  be  included  in 
the  general  words  of  a  devise,  unless  a  manifest  intention 
to  the  contrary  appears  on  the  face  of  the  will.  I  think  it 
is  impossible  to  contend,  after  the  case  of  Chester  v.  Cheater, 
3  P.  Wms.  56,  followed  as  it  has  been  by  a  long  course  of 
authorities,  that,  under  general  words  of  devise,  a  reversion 
may  not  pass.  The  rule  cannot  be  laid  down  better  than 
it  was  by  Iiord  Eldon  in  the  case  of  Church  v.  Mundy, 
15  Ves.  396,  where  his  lordship  says  that  he  is  "  strongly 
influenced  towards  the  opinion  that  a  court  of  justice  is 
not  by  conjecture  to  take  out  of  the  effect  of  general 
words  property  which  those  words  are  always  considered 
as  comprehending.  The  best  rule  of  construction  is  that 
which  takes  the  words  to  comprehend  a  subject  which  falls 
within  their  usual  sense,  unless  there  is  something  like  de- 
claration plain  to  the  contrary.'^  The  question,  then,  is, 
whether  there  is  in  this  will  a  plain  and  manifest  intention 
to  take  the  case  out  of  the  ordinary  rule  of  law. 

The  argument  has  been  put  by  Mr.  Williams  upon 
three  grounds.  First,  it  is  said,  that,  looking  at  the  will, 
it  is  clear  that  the  testator,  when  he  devises  to  David 
Howell,  the  father  of  the  lessor  of  the  plaintiff,  makes  a  dis- 
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1840.  tinction  between  property  which  he  had  a  right  to  dispose 
of^  and  property  of  which  he  had  no  right  to  dispose. 
He  gives  to  David  Howell  "  all  other  hia  manors,  mes- 
ftuages,  lands,  tenements^  and  hereditaments  whatsoeTer 
and  wheresoever,  of  which  he  has  power  to  dispose.^'  It  is 
clear  that  that,  standing  alone,  is  not  a  sufficient  groand 
of  objection.  It  is  enough  to  say,  in  answer  to  it,  that,  u 
the  testator  had  power  to  dispose  of  the  reversion  in  ques- 
tion, that  may  well  pass  under  a  devise  so  expressed. 

Then,  as  to  the  conditions  on  which  the  bequests  are 
given  to  the  several  children — ^the  testator  never  could 
have  intended  that  an  ultimate  reversion  which  could  be  of 
very  little  value  should  stand  in  the  place  of  property  wUch 
was  immediately  to  come  into  possession.  The  language 
of  this  part  of  the  will  is  as  follows  : — "The  above  devisei 
and  bequests  to  my  said  sons  and  daughters,  I  will  and 
direct  shall  be  in  full  of  all  claims  they  may  have  or  be  en- 
titled to  upon  or  out  of  my  estate,  real  or  personal,  nnder 
my  marriage  settlement,  or  otherwise.^'  Let  ns  see  wliat  it 
is  the  testator  gives  to  the  several  children,  and  what  it  is 
they  give  up.  The  third  son,  John  Francis  Howell,  takes 
an  estate  in  Cornwall— an  estate  in  immediate  possession. 
What  would  he  have  taken  under  the  marriage  settlement? 
An  estate  tail  in  remainder.  He,  therefore,  would  have 
very  little  to  give  up.  We  then  come  to  the  devise  to  David 
Howell :  to  him  the  testator  gives  "  all  other  the  lands, 
tenements,  and  messuages  whatsoever  and  wheresoever  0/ 
which  he  has  power  to  dispose,  to  hold  to  him^  his  heirs  and 
assigns  for  ever.'*  And  the  question  is,  whether,  the  tes- 
tator having  other  lands  which  did  pass,  this  reversion 
passed  also.  What  reason  could  there  be,  if  he  also  only 
gave  up  an  estate  tail  in  remainder  after  two  estates  inter- 
posed, for  saying  that  he  did  not  under  the  will  receive  a 
fall  equivalent?  What  hardship  did  this  impose  upon  him? 
So,  as  to  the  daughters^  they  could  only  take  under  the 


THOMAf. 
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settlement  an  estate  tail  in  remainder  as  tenants  in  com-  1840. 
mon.  Under  the  will^  one  takes  3000/.  immediately ;  the 
other  1500/.^  she  having  already  been  in  part  previously 
provided  for.  I  must  confess^  therefore^  that  this  second 
ground  of  objection  is  not  by  any  means  sufficient  to  lead 
me  to  the  inference  that  the  reversion  in  question  was  not 
intended  to  pass  by  the  will. 

The  third  objection  urged  is,  that,  looking  at  the  de- 
vise, the  estates  that  were  settled  were  clearly  not  in- 
tended to  pass ;  that  is,  that  the  word  "  estates  ^'  is  to  have 
a  wide  signification,  and  to  comprehend  the  ultimate  rever- 
sion of  the  settled  estates  as  well  as  the  estates  themselves. 
The  testator  gives  to  his  eldest  son,  James,  five  guineas 
''in  M  of  his  share  of  the  sum  of  2000/.,  and  of  all 
claims  he  has  or  can  make  under  my  marriage  settlement, 
or  otherwise,  save  in  regard  to  the  real  estates  which  were 
settled  upon  him  by  my  marriage  settlement,  and  over 
which  I  have  no  power"    The  plain  intent  of  those  words 
is,  that,  in  so  far  as  they  are  settled,  the  testator  conceives 
he  has  no  power  over  them ;  that  is,  as  far  as  the  estates 
tail  go,  which  was  the  only  part  settled,  and  which  the  tes- 
tator could  not  dispose  of:  for,  by  the  very  same  settle- 
ment he  takes  (and  I  do  not  know  why  we  should  assume 
that  he  was  ignorant  of  it)  an  idtimate  reversion  in  fee- 
simple,  of  which  he  had  power  to  dispose.     I  therefore 
think  that  this  case  is  brought  within  that  simple  and 
practicable  rule  laid  down  by  Lord  Eldon  in  the  case  I 
have  already  referred  to,  "  that  the  best  rule  of  construc- 
tion is  that  which  takes  the  words  to  comprehend  a  subject 
which  falls  within  their  usual  sense,  unless  there  is  some- 
thing like  declaration  plain  to  the  contrary.''     To  my 
mind,  there  is  here  no  declaration  to  the  contrary;  but,  as 
far  as  I  can  read  the  intention  of  the  testator,  it  was,  that 
every  thing  he  intended  to  dispose  of,  or  had  power  to  dis- 
pose of,  should  go  to  his  second  son. 
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1840*  CoLTMAN,  J. — I  take  the  rule  to  be  well  established 

that  general  words  in  a  devise  will  carry  a  rerersion^  tm- 
less  there  is  a  manifest  intention  that  they  shall  not :  and 
it  is  important  that  general  rules  should  not  be  broken 
in  upon  without  very  strong  and  substantial  grounds. 
Enough  is  not  shewn  in  the  present  case  to  satisfy  me 
that  the  testator  did  not  intend  to  pass  his  reversionaiy 
estate.  The  substantial  part  of  the  argument  urged  on 
the  part  of  the  defendant  arises  on  this^  that  the  testator, 
Joshua  Howell,  must  have  supposed  that  the  effect  of  his 
marriage  settlement  was,  to  vest  inalienably  in  his  eldest 
son  the  whole  property  in  the  estate  in  question.  What  is 
the  language  the  testator  uses?  ''I  do  hereby  give  my 
eldest  son,  James,  the  sum  of  five  guineas,  part  thereof, 
in  fiill  of  his  share  of  the  said  sum  of  2000/.,  and  of  all 
claims  he  has  or  can  make  under  my  marriage  settlement 
or  otherwise,  save  in  regard  to  the  real  estates  which  were 
settled  upon  him  by  my  marriage  settlement,  and  over 
which  I  have  no  power.''  It  is  true,  that,  by  the  word 
^^ estates"  taken  literally,  is  meant  the  interest  of  the 
party.  Nor  does  it  appear  to  me  that  the  other  clause 
which  has  been  relied  on — "The  above  devises  and  be- 
quests to  my  said  sons  and  daughters,  I  will  and  direct 
shall  be  in  full  of  all  claims  they  may  have  or  be  entitled 
to  upon  or  out  of  my  estate,  real  or  personal,  under  my 
marriage  settlement'' — ^is  at  all  calculated  to  lead  to  the 
conclusion  that  the  testator  did  not  understand  the  true 
condition  of  the  limitations  in  the  settlement,  viz.  to  the 
several  sons  in  succession,  then  to  the  daughters  as  te- 
nants in  common,  with  the  ultimate  limitation  to  him- 
self in  fee.  This  clause,  on  the  contrary,  would  rather 
in  my  mind  lead  to  the  inference  that  the  testator  ima- 
gined his  sons  and  daughters  had  under  his  marriage  set- 
tlement the  claims  they  really  had.  I  see  nothing  on  the 
face  of  the  will  to  shew  that  he  did  not  perfectly  imder- 
stand  the  nature  of  the  interest  he  had — nothing  to  pre- 
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Tent  the  reyersion  in  question  passing  by  the  general         1840. 
words  '^all  other  mj  manors^  messuages,  lands,  &c.,  what- 
soeyer  and  wheresoever,  of  which  I  hare  power  to  dispose." 
I  therefore  think  the  lessor  of  the  plaintiff  is  entitled  to 
retain  the  yerdict. 

EisKiNE,  J. — I  am  of  the  same  opinion.     It  is  impos** 
sible  to  read  this  will  without  coming  to  the  conclusion 
that  the  testator  intended  to  dispose  of  every  species  of 
property  over  which  he  had  a  disposing  power.     It  is  in- 
deed admitted  that  the  words  of  the  devise  to  the  second 
son,  David,  are  large  enough  to  comprehend  the  whole 
of  the  real  property  which  the  testator  had  power  to  dis- 
pose of,  and  that  the  residuary  clause  to  the  wife  is  large 
enough  to  cover  aU  his  personal  effects.    But  it  is  said 
that  it  is  manifest  £rom  the  whole  scope  and  tenor  of  the 
will,  that  the  testator  imagined  that  the  real  estates  which 
were  settled  on  his  sons  and  daughters  in  tail  had  been 
irrevocably  settled  on  his  eldest  son,   and  that  he  had 
nothing  to  dispose  of  in  respect  of  them :  and  therefore, 
that,  though  it  was  his  intention  to  dispose  of  all  that  he 
had  power  to  dispose  of,  yet,  as  he  did  not  know  he  had 
any  disposing  power  over  those  estates,  he  had  them  not 
in  his  contemplation,  and  therefore  they  did  not  pass  by 
the  general  devise  to  David  Howell.    The  learned  counsel 
for  the  defendant,  not  satisfied  with  contending,  that,  if 
it  appeared  by  any  part  of  the  will  that  the  testator  in- 
tended to  exclude  the  property  in  question,  it  would  not 
pass,  insisted,  that,  if  it  were  clearly  apparent  from  the 
whole  scope  of  the  will  that  this  interest  was  not  in  the 
t^tator's   contemplation,  it  would  equally  be  excluded. 
But,  on  reference  to  the  cases,  it  is  perfectly  clear,  that, 
where  the  general  words  are  large  enough,  the  estate  will 
pass,  unless  there  be  on  the  face  of  the  will  an  apparent 
intention  on  the  part  of  the  testator  that  it  should  not 
pass.    It  ia  the9  contended  that  such  an  intention  does- 
VOL.  I.  c  c 
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1840.  appear  ou  the  face  of  tlie  will — ^that  the  words  of  ^ceptkm 
in  the  bequest  to  James  HoweU,  the  eldest  son^  ''save in 
regard  to  the  real  estates  which  were  settled  upon  him  by 
my  marriage  settlement,  and  orer  which  I  hare  no  fomet" 
shew  that  the  testator  intended  that  those  estates  akonld 
not  be  affected  by  his  will.  Looking^  however^  at  the  lan- 
guage of  the  whole  will,  I  agree  with  my  Loird  Chief  Justice 
and  my  Brother  Coltman,  that  those  words  do  not  properly 
bear  the  interpretation  that  is  sou^t  to  be  put  npon 
theuL  The  testator  does  not  say  that  he  has  no  power 
over  any  of  the  property  in  respect  of  which  his  eldest  aoa 
had  an  interest  imder  the  marriage  settlement;  but  Hut 
he  had  no  power  to  dispose  of  the  estates  settled  iqx>a  his 
eldest  son.  That  appears  to  me  to  be  the  proper  int»- 
pretation  of  this  part  of  the  wilL  It  ia  aa  if  the  testator 
had  said :  '^  I  do  not  mean  the  five  guineas  to  be  in  hea 
of  the  claims  my  son  has  under  my  marnage  settilemeit 
in  regard  to  the  estates  thereby  settled  upon  him,  and 
over  which  I  have  no  power;  but  in  lieu  of  allclaima  upon 
property  over  which  I  /utve  a  disposing  power.'  Upon  the 
whole,  I  am  clearly  of  opinion  that  the  testator  did  not 
intend  to  exclude  the  reversionaiy  estate  in  questioD,  and 
therefore  that  it  passed  by  the  general  words  in  thedeme 
to  David. 

MaitlBj  J. — ^I  am  also  o£  opinion  that  the  reveison  in 
question  passed  under  the  general  devise  to  David  HoweiL 
Many  authorities  have  been  cited  in  the  course  of  the 
argument,  to  shew,  and  indeed  it  has  been  very  {Hopaly 
admitted,  that  the  general  words  are  large  enough  for  the 
purpose,  nnlesa  controlled  by  irresistible  inference  aris- 
ing from  other  parta  of  the  will.  The  rule  by  which  this 
case  is  to  be  governed  seems  tome  to  be  in  effect  a  branch 
^of  the  general  rule  that  the  intention  of  the  testator  ia  to 
prevail  Tfa^t  rule  was  once  objected  to  by  Sir  Jamea 
Mansfield.    But  the  current  of  authorily  the  other  my 
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loth  before  mi  since  the  time  of  that  learnal  judge,  must        1840. 
be  hdd  to  be  at  least  equipcdlent  with  his  objection.    The 
ground  of  his  opinion  was  that  it  was  rather  a  forced  con- 
atmctioii  to  hold  property  to  pass  by  a  will  wUch  clearly 
WS8  not  at  the  time  in  the  contemplation  of  the  testator. 
I  do  not  think  it  at  aD  unreasonable.     On  the  contrary,  it 
seems  to  me  to  be  much  more  nnreasonable  to  say  that 
nothing  shall  pass  nnder  a  will  but  what  could  be  shewn  to 
hare  been  present  to  the  mind  of  the  testator  at  the  time 
of  making  Ms  will.     Nothing  is  more  likely  than  that  a 
man,  not  precisely  knowing  the  nature  (x  locality  of  some 
property  he  may  possess,  should  intend  to  pass  by  a  gene- 
ral defise  all  ^lat  he  had  power  to  dispose  of.     It  seems 
to  me  that  the  authorities  on  this  subject  aore  binding 
upon  us;  and  that  the  principle  upon  which  the^  are 
founded  is  reasonable  and  satisfactory  to  the  mind.    The 
question  here  is,  whether  the  testator  has  or  has  not 
erinced  an  intention  to  exetude  the  property  in  question 
fiom  passing  under  the  general  devise  to  his  son  David 
Howell    It  is  said  that  he  has;  and  for  these  reasons — 
first,  because  this  is  a  remote  reversionary  interest,  and 
of  small  value,  and  therefore  not  likely  to  have  been  given 
in  exchange  for  an  estate  of  considerable  value  whieh  the 
devisee  might  succeed  to  immediately  on  tiie  testator^s 
death.     That  ailment  might  have  been  entitled  to  some 
weight,  if  the  reversionary  interest  had  been  the  only  thing 
given  in  exchange  or  satisfaction.   But,  that  is  not  the  fkct ; 
&r,  the  testator  gives  to  his  son  David  all  odier  his  manors, 
memaagem^  lands,  tenements,  and  hereditaments,  whatso- 
soever  and  wheresoever,  of  whdch  he  had  power  ta  dis- 
pose. It  is  very  probable  that  the  testator  had  his  marriage 
settlement  before  him  when  he  made  this  will;  for,  he 
recites  very  oorrectly,  that,  by  the  settlement  made  on  his 
Bianjage  with  his  wife,  he  had  power  to  appoint  a  sum  of 
2000/.  to  and  among  his  children  as  he  should  judge  pro- 
per.   Then  eoBies  the  danse  upon  whidi  considerable 

c  c  2 
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1840.  reliance  has  been  placed  on  the  part  of  the  defendant— ''I 
do  hereby  give  my  eldest  son  James  the  sum  of  fiye  gui- 
neas;  part  thereof^  in  full  of  his  share  of  the  said  sum  of 
2000/.^  and  of  all  claims  he  has  or  can  make  under  my 
marriage  settlement,  or  otherwise,  save  in  regard  to  the 
real  estates  which  were  settled  upon  him  by  my  marriage 
settlement,  and  over  which  I  have  no  power  J^  Thus,  he 
gives  his  son  James  five  guineas  out  of  this  sum  of  2000/. : 
and  he  gives  all  the  residue  thereof  to  his  wife.  But  then 
he  has  given  to  his  third  son  John  Francis  the  Cornwall 
estates;  to  his  second  son,  David,  he  has  made  the  devise 
that  has  been  so  fully  commented  upon ;  to  his  daughter 
Lucy  he  has  given  3000/. ;  and  to  his  daughter  ThomasiDe 
1500/.  So  that  he  has  given  to  each  of  his  children  a  M 
equivalent  and  satisfaction  for  any  claims  they  might  hare 
upon  that  2000/.  This  part  of  the  will  has  no  reference  to 
the  previous  devise  to  David  Howell :  the  testator  is  here 
concerning  himself  merely  with  the  way  in  which  he  shall 
deal  with  his  son  James's  right  to  a  share  of  the  2000/. 
He  says,  in  effect,  '^  I  give  my  son  James  five  guineas  in 
satisfaction  of  all  claims  he  may  have  imder  my  marriage 
settlement,  save  in  regard  to  the  real  estates  which  are 
settled  upon  him  thereby,  and  of  which  I  have  no  power 
to  deprive  him.^'  The  words  have  no  meaning  which  can 
at  all  qualify  that.  It  has  been  assumed  that  these  words, 
''  over  which  I  have  no  power,"  import  an  assertion  that 
the  testator  had  no  power  to  dispose  of,  and  therefore  did 
not  mean  to  dispose  of,  the  estate  in  question  by  his  will. 
It  may  very  well  be  that  a  testator  may  in  a  subsequent 
part  of  his  will  make  an  erroneous  assertion  of  this  sort, 
without  limiting  or  affecting  a  foregone  devise.  So  that, 
even  if  the  will  had  contained  a  direct  statement  diat 
the  testator  had  no  power  to  devise  the  reversion  of  the 
settled  estates,  it  would  not  foUow  that  it  was  not  his 
intention  that  the  general  words  should  prevail,  in  case 
he  should  prove  to  be  mistaken  as  to  the  fact  of  his  right 
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to  dispose  of  such  reversion.    I  therefore  think  that  the         1840. 
case  is  a  very  clear  one;  and  that  there  is  no  diflBculty  in 
gathering  firom  the  whole  will  an  intention  on  the  part 
of  the  testator  that  every  thing  that  could  pass  under  the 
general  devise  to  David  Howell  should  pass. 

Rule  discharged* 


In  the  Matter  of  Sarah  Inman,  Deceased.  Tuesday^ 

BJune  9th. 
Y  a  settlement  made  on  the  marriage  of  the  Bev.  Upon  an  appH- 

George  Inman^  Clerk,  with  Joan  Darch,  certain  heredita-  ©f  prohibition" 
ments  situate  at  Blagdon,  in  the  county  of  Somerset,  were  ^^  *«  Eccicsi- 

,  ,  astical  court  to 

conveyed  to  trustees,  their  heirs  and  assigns,  to  the  use  of  prevent  them 
George  Inman  for  life,  with  remainder  to  the  use  of  Joan,  administration 
his  intended  wife,  for  her  life,  with  remainder  to  the  use  ann«*cd,  i^"tbe 
of  trustees  to  preserve  contingent  remainders:  and  after  case  of  a  testa- 

^  mentary  ap- 

tne  death  of  the  survivor  of  them  the  said  George  Inman  pointment  by  a 

and  Joan,  his  intended  wife,  to  the  use  of  such  child  ^der  a  doubtful 

or  children  of  the  said  George  Inman  on  the  body  of  the  ^.^urt '^d^red 

said  Joan  lawfully  begotten  or  to  be  begotten,  in  such  the  party  to  de- 

,  ,  .  ,   i.  ,  &  '  Clare  in  prohi- 

soares  and  proportions  and  for  such  estate  or  estates  as  bition. 
the  said  George  Inman  should  by  any  deed  or  writing 
under  his  hand  and  seal,  executed  in  the  presence  of  two 
witnesses,  or  by  last  will  and  testament  in  writing,  duly 
executed  and  attested,  hmit,  direct,  appoint,  give,  grant,  or  SetUement. 
devise;  and,  in  default  thereof,  to  the  use  of  the  first  son 
of  the  body  of  the  said  George  Inman  on  the  body  of  the 
said  Joan  to  be  begotten,  and  the  heirs  of  the  body  of  such 
first  son  lawfully  issuing. 

There  were  issue  of  the  marriage  three  sons  and  one  issue  of  the 
daughter,  namely,  George,  the  eldest  son,  Henry,  John,  "**"*■**• 
and  Sarah. 

By  an  indenture  of  release,  bearing  date  the  1st  Janu-  Jan.  i,  1795— 
ary,  1795   (grounded  on  a  lease  for  a  year  precedent  exercise  of 

power  of  ap- 
pointment. 
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In  re 
Sarah  Inman. 


To  trustees  in 
trust  for 
George,  the 
eldest  son,  for 
life; 


and,  after  hii 
death,  «Be 
moiety  to  the 
second  100, 
Henry. 


the  other 
xnoiety  to  the 
daughter, 
Sarah; 

remainder  to 
George 
Inman,  the 
father,  in  fee. 


Power  of  sale. 


thereto)^  made  betnreeatbe  said  George  Inman  (tiie  Mket) 
of  the  one  psrt^  and  John  Inman  (the  then  hnsbandof  the 
said  Sarah  Inman)  and  John  Whitley  (both  since  deoeaied) 
of  the  other  part,  the  said  George  Inman  (the  father)^  in 
consideration  of  natural  lore  and  affection,  as  also  of  a 
nominal  sum,  and  in  exercise  of  the  power  so  given  or  re- 
served to  him  in  and  by  his  said  marrii^e  settlement; 
appointed  certain  hereditaments  at  Blagdon  aforesaid  to 
the  said  John  Inman  (the  son-in-law)  and  John  Whitley, 
their  heirs  and  assigns  for  ever,  upon  trust  to  receive  the 
rents  and  profits  thereof,  and  apply  the  same,  or  so  much 
thereof  as  should  be  necessary,  in  the  maintenance  of  liis 
said  son  George  Inman  for  his  life ;  and,  after  his  decease, 
then,  as  to  one  moiety  of  the  said  hereditaments,  to  the 
use  of  such  person  or  persons  and  for  such  estate  or 
estates  as  the  said  son  Henry  Inman  should  in  mamier 
therein  mentioned  appoint,  and,  in  de&ult  thereof,  to  the 
use  of  the  said  Henry  Inman,  his  heirs  and  assigns  for 
ever;  and  as  concerning  the  remaining  moiety  of  the  said 
hereditaments,  to  the  use  of  such  person  or  persons,  for 
such  estate  or  estates,  as  the  said  daughter  Sarah  Inman 
should  in  manner  therein  mentioned  appoint ;  and,  in  de- 
fault thereof,  to  the  use  of  the  said  George  Inman  (the 
father),  his  heirs  and  assigns  for  ever.  In  this  indenture 
was  contained  a  declaration,  that,  in  case  the  said  trustees 
during  their  joint  lives  should  think  it  more  beneficial  to 
sell  the  said  hereditaments,  it  should  be  lawful  for  them  to 
do  so,  and  to  place  out  the  net  produce  on  government « 
other  good  security,  and  to  apply  the  interest  money  aris- 
ing thereby  towards  the  maintenance  of  the  said  GecHige 
Inman  (the  son)  for  his  Ufe,  in  the  same  numner  as  the 
rents  were  thereinbefore  directed  to  be  applied,  and  at  his 
decease  to  pay  all  such  monies,  together  with  all  interest 
money  or  dividends  as  should  be  then  due  and  in  the 
hands  of  the  trustees,  or  of  the  survivor  of  them,  hia  heirs 
or  assigns,  unto  the  said  Henry  Inman  and  Sarak  Inmani 
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fheir  heiis^  executors^  administrators^  and  assigns^  equally        1840. 
between  tiiem  absolutely.  iTrT^ 

The  respectiye  shares  of  Henry  and  Sarah  Inman  in  the  Sarah  Ihmah. 
Bioiiies  arising  from  any  such  sale,  were  not  by  the  inden-  ^Vintmcnf  as 
tare  snfajected  to  any  power  of  appointment.  *®  *^  money. 

George  Inman  (the  fiither)  died  shortly  after  the  execu-  Death  of 
tion  of  the  last-mentioned  indenture ;  and,  doubts  being  thTcuhe^™^ 
entertained  whether  the  power  so  vested  in  the  said  George 
Liman  (the  &ther),  to  appoint  to  ''child  or  children/' 
authorized  an  appointment  to  trustees  for  their  benefit ; 
and,  the  said  George  Inman  (the  son)  being  tenant  in  tail 
of  the  hereditaments  in  question,  subject  to  the  powar  of 
appointment,  it  was  agreed,  to  obviate  such  doubts,  and  to 
eaaUe  the  trustees  to  make  an  unexceptionable  title  to  a 
purchaser,  that  a  recovery  should  be  suffered. 

Accordingly,  by  an  indenture  of  release,  dated  the  6th  Recovery,  Not. 
November,  1795,   and  made  between  the  said    George 
Inman  (the  son)  of  the  first  part,  the  said  Henry  Inman 
and  Katharine  his  wife,  the  said  John  Inman  (the  son-in- 
law)  and  Sarah  his  wife,  and  John  Whitley,  of  the  second 
part,  Robert  Blake  of  the  third  part,  and  Peter  Cox  of  the 
fourth  part,  and  by  a  common  recovery  suffered  in  pursu- 
ance thereof,  the  same  hereditaments  were    conveyed, 
limited,  and  assured  to  the  use  of  the  said  John  Inman 
and  John  Whitley,  their  heirs  and  assigns,  upon  trust  to 
eell  the  same  and  invest  the  net  produce  in  some  of  the 
public  stocks  or  on  government  or  real  security  or  securi- 
ties by  way  of  mortgage,  and  to  apply  the  dividends  to- 
wards the  maintenance  of  the  said  George  Inman  (the  son) 
for  his  life,  and  apply  the  rents  and  profits  in  the  mean- 
time until  the  sale  in  like  manner ;  and,  after  the  decease 
of  the  said  George  Inman  (the  son),  then  to  stand  pos- 
sessed of  the  said  trust  monies,  and  the  future  interest  or 
dividends  thereof,  upon  trust  for  the  said  Henry  Inman 
and  Sarah  Inman  in  equal  shares,  or  in  trust  for  their  re- 
spective executors,  administrators,  («  assigns^  in  case  they 
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1840.         or  either  of  them  should  die  in  the  lifetime  of  the  said 
\^^^       George  Inman  (the  son),  and  to  pay  and  transfer  the 
Sarah  Inman.  same  accordingly. 

Premises  sold.         Immediately  after  the  suffering  of  the  recovery,  the  said 
Indenture  of      trust  hereditaments  were  sold :  and,  by  an  indenture  dated 

Jan.  24,  1802.  ^ 

the  24th  February,  1802,  and  expressed  to  be  made  between 
the  said  George  Inman  (the  son)  of  the  one  part,  and  the  said 
John  Inman  (the  son-in-law)  and  John  Whitley  of  the  other 
part  (but  executed  by  the  said  Greorge  Inman,  the  son, 
only) — after  reciting  the  said  hereinbefore-recited  indenture 
of  the  1st  January,  1795,  so  far  as  the  appointment  thereby 
made  of  certain  hereditaments  at  Blagdon  aforesaid,  and 
the  uses  thereby  declared  thereof,  but  wholly  omitting  the 
particular  trusts  thereby  declared  with  respect  to  the  apph- 
cation  of  the  monies  arising  from  any  sale ;  and  after  recit- 
ing the  said  indenture  of  the  6th  Noyember,  1795,  and 
the  recovery  suffered  in  pursuance  thereof,  and  that  the 
said  hereditaments  had  been  sold;  and  that  the  said 
"  George  Inman  (party  thereto)  was  desirous  and  willing 
that  the  monies  arising  from  the  sales  aforesaid,  amount- 
ing  to  the  sum  of  1050/.,  should  be  vested  in  the  said  John 
Inman  (the  son-in-law)  and  John  Whitley  for  the  uses 
thereinafter  mentioned,  agreeably  to  the  intentions  of  the 
said  George  Inman,  the  father^' — ^it  was  witnessed,  that, 
for  the  purpose  of  carrying  such  intention  into  effect,  and 
in  consideration  of  one  shilling  to  the  said  George  Inman 
(the  son)  paid  by  the  said  John  Inman  (the  sou-in-law) 
and  John  Whitley,  the  receipt  whereof  was  thereby  ac- 
knowledged, the  said  George  Inman  (the  son)  did  direct 
and  declare  that  the  said  sum  of  1050/.  should  from 
thenceforth  be  vested  in  the  said  trustees,  their  executors, 
administrators,  and  assigns,  upon  trust  that  they  and  the 
survivor  of  them,  and  the  executors  and  administrators  of 
such  survivor,  should  apply  the  interest,  dividends,  or  pro- 
duce of  the  said  sum  of  1050/.,  or  so  much  thereof  as 
should  be  necessary,  in  the  maintenance  of  the  said  George 
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Inman  (the  son)  during  his  life;  and^  after  his  decease,  as  1840. 
to  one  moiety  of  such  principal  sum,  to  the  use  of  such  i^^^ 
person  or  persons  as  the  said  Henry  Inman  should  in  man-  Sarah  Inman. 
ner  therein  mentioned  appoint;  and,  in  default  thereof, 
to  the  use  of  the  said  Henry  Inman,  his  executors,  ad- 
ministrators, and  assigns ;  and,  as  to  the  remaining  moiety 
or  half  part  ''  of  the  hereditaments  and  premises''  thereby 
limited  and  appointed,  ''to  the  use  of  such  person  and 
persons,  for  such  estate  and  estates,  either  absolutely  or 
conditionaUy,  and  with  or  without  power  of  appointment, 
and  in  such  sort,  manner,  and  form,  and  subject  to  such 
powers,  provisos,  conditions,  and  agreements,  as  Sarah, 
the  daughter  of  the  said  George  Inman,  deceased,  and 
sister  of  the  said  George  Inman  (party  thereto),  and  wife 
of  the  said  John  Inman  (also  party  thereto),  by  herself 
alone,  and  whether  sole  or  covert,  shall  from  time  to 
time  by  any  deed  or  deeds,  writing  or  writings,  to  be  by 
her  signed,  sealed,  and  delivered  in  the  presence  of  two 
or  more  credible  witnesses,  or  by  her  last  will  and  testa- 
ment (which  said  last  will  and  testament  she  shall  have 
power  to  make  as  to  her  shall  seem  meet),  to  be  by  her 
signed  and  published  in  the  presence  of  three  or  more  cre- 
dible witnesses,  direct,  limit,  and  appoint ;  and,  in  default 
thereof,  to  the  use  of  the  said  G-eorge  Inman  (party  there- 
to),  his  executors,  administrators,  and  assigns. 

Sarah  Inman  did  in  the  lifetime  of  her  husband,  having  Death  of  Sarah. 
previously  executed  an  instrument  purporting  to  be  a  tes- 
tamentary appointment,  dated  the  3rd  September,  1807, 
in  pursuance  of  the  power  expressed  to  be  given  to  her  in 
and  by  the  indenture  of  the   24th  February,  1802;  by  Testamentary 
which  instrument  she  appointed  the  interest,  produce,  or  •pp®*'*'™*"^ 
dividends  arising  from  all  such  money  or  principal  sum 
over  which  she  had  a  disposing  power,  unto  her  said  hus- 
band for  his  life,  with  remainder  to  her  nephew  John 
Inman,  and  appointed  her  husband  her  executor. 

John  Inman,  the  husband  of  Sarah  Inman,  died  in  the  Death  of  John 
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1840.        year  1618^  in  the  lifetime  of  his  co-trartee  John  Wliitlej^ 
-^^  having  pi^yiously  made  a  iriil  bearing  date  the  11th  Apii!, 

.  Sarah  Imvan.  1812,  appointing  one  James  Tucker  and  the  mid  John 
inman,  the  son-  Whitley  (both  since  deceased)  executors  in  trust  of  his  said 
willy  by  irhom  it  was  duly  proved  in  tiie  Prerogative  CSonrt 
of  Canterbury. 
Death  of  hU  Johu  Whidey  died  in  December,  1831,  and  in  the  life- 

ezecutora.         ^^^  ^  ^  oo-executor  James  Tucker.    James  Tucker 
died  in  April,  1834,  having  previously  made  a  will,  and 
also  a  oodidl  thereto,  and  appointed  William  Tucker,  Joha 
Inman  Tuck^,  and  John  James,  executors  in  trust  thereof, 
who  duly  proved  the  same  in  the  Gonsistorial  Episocqpal 
Court  of  Welis,  on  the  3rd  June,  1834. 
Death  of  George      OeoTge  lumau  (the  son)  died  in  August,  1888 :  and  Wit 
nman,    e  son.  ^^  TuckcT,  as  One  of  the  personal  representatives  of  John 
Inman,  deceased,  applied  fw  and  obtained  a  oommission 
out  of  the  Prerogative  Court  of  Canterbury,  for  the  purpose 
of  administering  the  goods  and  chattels  of  Sarah  Inman, 
deceased,  to  and  amongst  the  residuary  legatees  under  the 
will  of  John  Inman ;  he  having  been  advised  that  the  deed 
of  the  24th  Fdiruary,  1802,  was  altogether  inoperative  and 
inefiectual,  George  Inman,  by  whom  alone  it  was  exeoated, 
and  who  alone  is  th^ein  stated  as  bding  desirous  of  mak- 
ing the  arrangement  thereby  intended,  and  by  whom  al<Hie 
the  direction  to  the  trustees  and  dedaratioi^  therein  con- 
tained are  made,  being  interested  for  life  only  in  the  said 
trust  fund,  and  having  no  power  or  authority  whatever  to 
direct  or  in  any  way  control  the  application  or  disposition 
thereof  after  his  decease. 
ApplieatioDs  t»       Brfore  the  execution  of  the  commission  so  obtained  by 
lifwi^t***^'  WilUam  Tucker,  WilUam   Southcott   Inman  and  Anna 
Victoria  Little  (wife  of  Robert  John  Little),  the  son  and 
daughter  of  Henry  Inman,  caused  a  citation  to  issue  out  <^ 
the  Prerogative  Court  to  the  personal  representatives  of 
John  Inman — ^William  Tucker,  John  Inman  Tucker,  and 
John  James — to  appear  in  the  said  Prerogative  Court  by  a 
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daj  therein  named,  and  leave  in  the  registry  of  the  flaid        1840« 
court  the  said  original  will  of  the  said  Sarah  Inxnan,  de-         ^^ 
ceased,  and  to  shew  cause  why  letters  of  administration  Saeah  Ibmam. 
with  the  said  will  annexed,  of  the  goods,  chattels,  and  cre- 
dits of  the  said  Sarah  Inman  should  not  be  granted  to 
the  said  William  Southoott  Inman  and  Anna  Victoria 
little,  they  alleging,  that,  in  or  about  the  month  of  April, 
1819,  they  had  purchased  £rom  the  said  John  Inman, 
the  nephew  of  Sarah  Inman,  the  reversionary  interest  in 
the  said  trust  fund  so  bequeathed  to  the  said  last-named 
John  Inman  in  and  by  the  said  pretended  will  of  the  said 
Sarah  Inman,  and  claiming  to  be  entitled  to  such  letters 
of  administration  with  the  said  will  or  testamentary  writ* 
ingauiexed. 

Ifflawy,   Seijeant,  npcm  an  affidavit,  disclosing  the 

above  facts,  on  the  2nd  May  last,  obtained  a  rule  calling 

npcm  William  Southcott  Inman  and  Anna  Victoria  little 

to  shew  cause  why  a  writ  of  prohibition  should  not  issue 

to  the  Prerogative  Court  of  Canterbury,  to  prohibit  that 

oonrt  from  proceeding  to  require  William  Tucker,  John 

Inman  Tucker,  and  John  James,  to  appear  and  leave  in 

the  Segistry  thereof  the  original  will  of  Sarah  Inman, 

deceased,  and  from  proceeding  to  require  them  to  shew 

cause  to  that  court  why  letters  of  administration  with  the 

said  will  annexed  of  the  goods,  chattels,  and  credits  of  the 

•aid  Sandi  Inman,  should  not  be  granted  to  the  said  Wil- 

Ham  Southcott  Inman  and  Anna  Victoria  little. — He  cited 

Scammett  v.  WtUamm  2  East,  552,  where  it  was  held  that 

prQhihiti0n  lies  to  the  spiritual  court,  if  a  suit  be  instituted 

to  obtain  a  geuerai  probate  of  the  will  of  a  married  woman 

made  during  her  coverture,  though  with  her  husband's 

consent,  and  though  she  survived  him;  for,  he  could  not 

by  any  assent  of  his  enable  her  to  dispose  by  any  will 

made  during  the  coverture  of  property  which  she  might 


386  IN  THE  COMMON  FLEAS, 

1840.        acquire  after  his  deaths  but  only  of  property  of  which  he 

j„  pg         himself  had  a  disposing  power. 
Sarah  Inman. 

Bompas,  Serjeant^  now  shewed  cause,  upon  an  affidavit 
which  stated,^amongst  other  things,  that  the  parties  on 
whoseHbehalf  the  application  was  made  were  cited  to  ap- 
pear in  the  Ecclesiastical  court  as  early  as  the  8th  Jana* 
ary  last^'^and  that  the  9th  May  had  been  assigned  as  the 
day^or  hearing  the  cause'and  pronouncing  sentence  there- 
in ;  and^that^  though  John  Inman  (the  son-in-law)  did  not 
execute  the  indenture  of  the  24th  February,  1802,  he  acted 
in  the  trusts  thereof,  and  had  so  bound  himself,  at  least  in 
equity. — If  this  were  matter  of  discretion,  the  application 
being  so  late,  the  court  would  not  entertain  it.  But  it  is 
submitted  that  this  court  is  not  the  proper  tribunal  to  as- 
certainVho  is  or  who  is  not  entitled  to  take  out  letters  of 
administration.  It  is  purely  a  question  for  the  Ecclesias- 
tical court.  When  they  have  granted  administration  with 
the  will  annexed,  it  will  be  for  a  court  of  equity  to  deter- 
mine whether  or  not  the  will  was  a  due  execution  of  the 
supposed  power.  In  Brook  v.  Sir  W,  T\imer,  1  Mod.  211, 
2  Mod.  170,  it  was  held  that  a  wife,  by  the  consent  of  her 
husband,  may  make  an  appointment  in  the  nature  of  & 
will ;  but  the  spiritual  court  cannot  try  the  fact  whether 
a  husband  has  given  his  wife  such  a  power ;  and  therefore, 
on  a  suggestion  that  a  testatrix  was  a  married  woman, 
the  superior  courts  will  prohibit  a  Prerogative  court  from 
granting  a  probate — a  course  that  at  the  present  day  would 
I  materially  interfere  with  the  administration  of  justice. 

I  This  court  cannot  inquire  into  the  validity  of  trusts:  nor 

I  can  a  court  of  equity  decide  anything  imless  administra- 

I  tion  be  first  granted  by  the  Ecclesiastical  court  in  the 

manner  prayed.  In  Stone  v.  Forsyth,  Doug.  707,  Lord 
Mansfield  said  '^  it  had  been  settled,  that,  before  you  can 
eome  into  Chancery  on  a  title  to  personal  property  under 
the  will  of  a  feme  covert  to  whom  a  power  of  making  a 
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inll  18  reserved^  such  will  must  be  proved  at  tlie  Commons;  1840* 
and  that  the  same  rule  must  prevail  in  a  court  of  law :  i^*^^ 
that,  if  the  Ecclesiastical  court  would  not  grant  probate^  Sarah  Imman. 
the  proper  course  was  to  appeal  to  the  delegates/'  So,  in 
Jenkm  v.  fVUtehouse,  1  Burr.  431,  his  Lordship  says :  "  In 
a  cause  of  Ross  v.  Etper,  in  Chancery  (5th  July,  1744), 
there  was  power  to  a  feme  covert  'to  appoint  by  willJ 
Lord  Chancellor  held  clearly,  '  though  such  will  operates 
as  an  appointment,  it  mu8i  be  proved  in  the  spiritual  court :' 
and  he  would  not  proceed  till  the  trill  was  so  proved.  It 
was  not  material  for  him  to  consider  of  the  precise  form 
m  which  it  was  to  be  proved ;  whether  by  a  strict  probate, 
or  by  granting  administration  with  the  appointment  in 
nature  of  a  will  annexed :  and  therefore  that  point  was  not 
enteied  into.  But  the  ^fact  that  the  paper  was  her  will, 
in  case  she  had  power  to  make  one,'  must  be  established  by 
the  Ecclesiastical  court;  for,  such  an  appointment  is  in  the 
nature  of  a  will,  and  attended  with  all  the  consequences  of 
awifl.''  And  in  Bich  v.  Cockett,  9  Ves.  376,  Lord  Eldon 
says:  "Where  a  feme  covert  had  the  power  by  will,  ac- 
cording to  the  terms  of  the  instrument  requiring  witnesses, 
to  dispose  of  personal  estate,  it  was  necessary  to  prove — 
first,  that  the  instrument  was  in  nature  of  a  will — secondly, 
if  80|  that  it  was  attested  eo  modo  in  which  the  power  re- 
quired it  to  be  attested.  For  the  former  purpose,  it  has 
heen  hitherto  deemed  necessary  that  this  court  should  be 
satisfied  by  the  judgment  of  the  Ecclesiastical  court  that 
the  instrument  is  in  nature  of  a  will.  But  this  court  has 
never  been  contented  with  that  judgment  as  to  the  cir- 
cumstances of  attestation;  for,  after  that  proof  in  the  Ec- 
clesiastical court,  this  court  always  requires  the  witnesses 
to  he  examined,  in  order  to  prove  that  it  is  her  act,  and 
will  not  trust  the  Ecclesiastical  court  with  this  conclusion, 
that,  because  it  is  her  act,  and  in  nature  testamentary, 
therefore  this  court  is  of  necessity  to  hold  it  an  appoint- 
Bient.'^    That  this  jurisdiction  is  constantly  exorcised  by 
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ISilO;         the  Ecdesdastical  eoxnt,  is  dear  fix)m  Ttg^pmiemr.  WalA, 
^T^''^      lPhm.852,and  JJroAflmv.  Boreas,  3  Adi  248.   Iffliii 

In  ft 

ftAAAH  iKMAM.  ooiurt  coiinot  inquire  into  the  f(iei,  none  can.  la  SoBn^ 
mell  y.  WiOdnsm,  2  East^  552,  tlie  Ecckttastical  court 
was  about  to  grant  probate  of  a  will  made  by  a  feme 
dming  her  coverture^  she  having  survived  her  husbani 
Here^  the  adminiBtration  sought  is  expresafyliadted  to  tlie 
trust  property. 

Manminff,  Seijeaiit^  in  support  of  his  rule. — The  EoclesU 
astical  court  is  not  the  proper  court  to  ascertain  whedier 
or  not  the  power  is  properly  created,  though  it  is  the  pro- 
per fi>rum  in  which  to  inquire  whether  or  not  the  ponrer 
has  been  properly  executed^  Lord  Mansfield,  in  Jenkm  v. 
WJatdtouse,  says :  '^  if  the  question  be  '  whether  the  wifeM 
a  power  to  make  an  appointment  in  the  nature  of  a  will, 
and  thereby  to  deprive  the  husband  of  any  benefit  whidi 
by  law  would  devolve  upon  him  in  consequence  of  her 
death,  thai  is  a  questioa  proper  to  be  considered  here: 
and,  if  she  had  no  such  power,  this  court  wiU  grant  apm- 
hibition/'  The  indenture  of  January  the  24th,  18Q2, 
which  is  executed  only  by  George  Inman,  the  9(hi,  is  wholly 
inconsistent  with  the  previous  r^ts  of  the  parties.  [JSr- 
skme,  J. — ^The  acts  of  the  trustees  sinoe  the  deed  of  18Q3> 
are  equally  referable  to  the  indenture  of  179&.  HM, 
C.  J. — Sarah  Inman  was  married  before  the  exeeutiDB  oC 
the  indenture  of  1795:  she  had  a  power  of  appointmcDt 
by  will  or  deed.]  Over  the  land,  but  not  over  the  stos^. 
[lindal,  C.  J. — That  is  raising  a  very  nice  questioB  for 
the  Eeeksiaatical  eourt.  I  think  the  best  course  w21  be 
finr  you  to  declare  in  prohibition :  the  parties  who  iasot 
upon  the  right  to  have  administration  with  the  will  tor 
nexed,  must  then  make  it  appear  that  Sarab  Inmsa  had 
power  to  make  such  a  wUl.} 

Bampas,  Serjeant. — ^A  decisiou  in  prohibitiaa  will  noi 
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decide  the  rights  of  the  parties :   if  against  us^  we  are         1840. 
concluded;  but  H  for  us^  it  will  not  be  conclusive  in  our      "  ^^^^  " 
faTOur.  Sarah  UixAir. 

TiNBAL^  C.  J. — ^I  have  always  understood  that  the  Ee- 
cleinastieal  court  has  not  the  power  ta  decide  as  to  the 
husband's  consent  to  his  wife  acting  as  a  feme  sole.  The 
case  of  Brook  v.  £iEr  W.  Twmer  goes  that  length :  imd 
JaiMi  ▼.  WkUekouse^  as  far  as  it  goes>  is  an  authority  the 
same  way.  No  case  has  been  cited  to  the  contrary.  It 
appears  te  me  that  there  is>  at  all  events,  so  much  doubt 
that  we  ought  not  to  be  caQed  upon  for  an  immediate  deci- 
tiott.  The  party  who  prays  the  writ  must^  therefore^  de* 
dare  in  prohibiticxBi  and  then  we  shall  be  better  able  to 
determine  whether  or  not  he  has  a  right  to  it. 

The  rest  of  the  court  concurring — 

Kule  enlarged  accordingly  (84). 

(84)  See  Ihe  statute  1  Will  4,  prohibitioii  kefare  writ  issued^  nick 
c  21,  which — after  reciting  that  declaration  shall  be  expressed  to  be 
the  filing  a  suggestion  of  record*  on  behalf  of  such  party  only,  and 
on  ap|ificaliQi&  for  a  writ  of  prohibi-  not;  aa  kereCofori^  oa  the  beh^  of 
tkm,  was  productive  of  unnecesiavy  the  party  and  of  his  nuyjesty,  and 
dpe&se,  and  the  allegation  of  con-  shall  contain  and  set  forth  in  a  con- 
tempt in  a  declaration  in  prohibi-  else  manner  bo  much  only  of  the 
tioQ  fled  before  writ  issued  was  an  proceeding  ia  the  court  below  at 
mnrriFiimy  fbim ;.  and  that  it  was  may  be  necessary  t»  shew  the 
expedient  to  make  some  better  pro-  gromid  of  the  implication^  witheut 
vision  for  payment  of  costs  in  cases  alleging  the  delivery  of  a  writ  or 
of  pFohibitioa— enacts  (s.  1),  "  that  any  contempt,  aad  ahaU  condude 
it  ihail  not  be  necessary  to  file  a  by  praying  that  a  writ  of  prohibi- 
don  on  any  applicatioD  for  a  tion  may  issuef  to  which  declara- 


writ  of  prohibition,  but  such  appli-  tion  the  party  may  demur,,  or  plead 

cation  maty  be  made  on  affidavita  such  matters,  by  way  of  traverse  or 

soly ;  and,  in  case  die  party  apply-  otherwise,  as  may  be  proper  to  shew 

ing  shall  be  directed  to  declare  in  that  the  writ  ought  not  to  iasue,  and. 


*  Which  was  formerly  required  in  this  court,  though  not  in  the  court  of 
Qoecn's  Bench* 
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Saturday, 
June  ISth. 
The  court  re- 
fused to  re-hear 
a  rule,  upon  a 
■uggestion  that 
it  had  been  de- 
cided upon  an 
erroneous  re- 
port of  the 
Masters  on  a 
point  of  prac- 
tice. 

On  a  motion 
for  judgment  as 
in  case  of  a  non- 
suit, it  appear- 
ing that  the 
plaintiff  had 
become  bank- 
rupt and  ob- 
tained his  certi- 
ficate, and  that 
the  defendant 
was  in  prison, 
penniless,  and  a 
petitioner  to  the 
insolvent  debt- 
ors court — a 
itet  processus 
was  enforced. 


GiNOELL  V.  Bean. 

A.  RULE  for  judgment  as  in  case  of  a  nonsuit  in  this 
case  was,  in  Hilary  Term  last,  discharged  upon  a  peremp- 
tory undertaking  to  try  at  the  sittings  after  the  term.  The 
plaintiff  not  having  proceeded  to  trial,  the  defendant  in 
Easter  Term  obtained  a  rule  absolute  for  judgment  for  not 
proceeding  to  trial  pursuant  to  the  supposed  imdertaking. 
The  discharged  rule  of  Hilary  Term  was  not  drawn  up  at 
all  by  the  plaintiff^  and  the  defendant  did  not  apply  for  it 
until  after  the  sittings  were  over.  The  courts  upon  the 
Masters'  reporting  to  them,  that,  ''  if  a  rule  for  judgment 
as  in  case  of  a  nonsuit  is  discharged  upon  a  peremptoiy 
undertaking,  and  the  rule  thereupon  is  not  drawn  up,  iti& 
supposed  to  be  abandoned^' — ^meaning,  of  course,  that  the 
defendant  cannot  lie  by  until  it  has  become  impossible  for 
the  plaintiff  to  perform  the  condition,  and  then  draw  ap 
and  act  upon  the  rule— the  court  on  the  12th  May  set 
aside  the  rule  of  Easter  Term,  with  costs — ^ante,  p.  153. 


Shee,  Serjeant,  moved  to  rescind  the  rule  pronounced  by 
the  court  on  the  12th  May,  upon  a  suggestion  that  the 
Masters  had  erroneously  reported  upon  the  practice,  in- 
quiry having  been  made  of  the  officers  of  the  other  courts, 
who  agreed  that  the  course  adopted  by  the  defendant  in 
this  case  was  the  correct  course. 


conclude  by  pra3ring  that  such  writ 
may  not  issue;  and  judgment  shall 
be  given  that  the  writ  of  prohibi- 
tion do  or  do  not  issue,  as  justice 
may  require;  and  the  party  in 
whose  favour  judgment  shall  be 
given,  whether  on  nonsuit,  verdict, 
demurrer,  or  otherwise,  shall  be  en- 
titled to  the  costs  attending  the  ap- 
plication and  subsequent  proceed- 
ings, and  have  judgment  to  recover 


the  same;  and,  in  case  a  verdict 
shall  be  given  for  the  party  plsintiff 
in  such  declaration,  it  shall  be  law- 
ful for  the  jury  to  assess  damages, 
for  which  judgment  shall  also  be 
given,  but  such  assessment  shall 
not  be  necessary  to  entitle  the  pbun- 
tiff  to  costs. 

The  second  section  repeals  lo 
much  of  the  2  &  3  £dw.  6,  c  1 3,  as 
relates  to  prohibition. 
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TiNDAL^  C.  J. — ^We  cannot  upon  such  a  suggestion  re-        1840. 
hear  a  common  rule  like  this.    The  report  of  our  officers 
appeared  to  us  consistent  with  common  sense. 

Shee,  Serjeant^  then  moved  for  judgment  as  in  case  of  a 
nonsuit ;  against  which^  on  a  subsequent  day — 

BompoBj  Serjeant,  shewed  cause,  upon  an  affidavit  which 
stated,  that,  since  the  commencement  of  the  action,  the 
plaintiff  had  become  bankrupt,  and  had  obtained  his  cer- 
tificate; and  that  the  defendant  was  in  prison,  and  had 
applied  for  his  discharge  under  the  insolvent  debtors  act^ 
his  schedule  exhibiting  debts  to  the  amount  of  1300/.,  and 
credits  nil. 

Th£  Court  compelled  the  defendant  to  accept  a — 

Stet  processus. 


Paddock  v.  Forrester.  Tuuday, 

TJune  16M. 
HIS  was  an  action  of  trespass  for  taking  coals.     The  TheCrownmay 
defendant  by  his  plea  justified  under  the  Crown.  •         i^g  ^f  ^  trhot 

Nisi  Prius  in 
any  action  in 

7%e  Atiomey-GeneraL  suggesting  that  the  Crown  was  which  it  ia  in- 

T,        ,  .iT."i_-i         TT      terested. 

mterested,  prayed  that  a  trial  at  bar  might  be  had.  He  in  such  case, 
referred  to  Rowe  v.  Brenion,  3  M.  &  R.  133,  8  B.  &  C.  737,  '^l  Attomiy?' 
snd  the  authorities  there  cited  (85) .  General  to  cer- 

^      '  tify  to  the  court 

ore  tenus  that 
the  Crown  has  an  interest  in  the  suit,  and  pray  that  a  trial  at  bar  may  be  directed. 

The  Queen  being  interested  in  a  cause  in  this  court,  her  Attorney-General  has  the  right  of 
audience. 

(85)  Anonymous,  1  Vent  74  ;      Crown  Office  in  a  case  of  Rex  y. 

LordBellamont's  case,  2  Salk.  626;      ,  32  Geo.  3.  In  Rowe  v.  Bren- 

Rex  T.  Hales,  2  Stra.  816 ;  2  Inst      ton,  tbe  court  observed  that  Fitz- 
424;  Reg.  Brer.  186;  Fitz.  Nat.      berbert  was  a  sufficient  authority. 
Brer.  241 A ;  and  a  note  from  the 
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Bompas,  Serjeant,  objected  to  the  Attomey^GtHeralhe- 
ing  heard :  he  submitted  that,  after  the  late  decision,  the 
court  must  be  deemed  closed  even  against  the  lav  officers 
of  the  Crown. 


TiNDAL,  C.  J. — ^I  have  no  doubt  of  the  right  of  the  At- 
tomey-GFeneral  to  appear  in  this  court  on  behalf  of  the 
Crown :  the  court  is  not  closed  against  the  Queen.  I  un- 
derstand the  Attorney-General  to  certify  to  us  that  her 
majesty  does  not  consent  that  there  shall  be  any  writ  of 
Nisi  Prius  in  this  case:  we  have,  therefore,  no  alter- 
native, but  to  direct  that  the  cause  shall  be  tried  at  bar. 


The  rest  of  the  court  concurring- 


Bule  absolute. 


Saturday, 
June  13M. 

In  an  action  to 
recover  a  com- 
pensation in 
damages  for  an 
injury  occa- 
sioned by  an 
obstruction  in  a 
highway,  it  was 
lefttothejuryto 
say  whether  or 
not  the  plaintiff 
was  himself  in 
any  degree  the 
cause  of  the  in- 
jury— whether 
he  had  acted 
with  such  a 
want  of  reason- 
able and  ordi- 
nary care  as  to 
disentitle  him 
to  recover: — 
Held,  that  the 
direction  was 
proper. 


Marbiott  V.  Stanley. 

1  HIS  was  an  action  on  the  case,  in  which  the  plaintiff 
sought  to  recover  a  compensation  in  damages  for  a  serious 
personal  injury  sustained  by  him,  in  consequence,  as  he 
alleged,  of  the  defendant  having  wrongfully  exposed  to 
sale  certain  plough-shares  and  other  articles  of  the  like 
nature  on  a  public  highway  in  the  town  of  Northampton. 
The  cause  was  tried  before  Bosanquet,  J.,  at  the  last 
Spring  Assizes  for  Northamptonshire.  On  the  part  of  the 
plaintiff  it  was  proved  that  the  defendant,  an  ironmonger, 
had,  in  defiance  of  a  local  regulation  imposing  a  penaltv 
of  5/.  for  so  doing,  placed  certain  plough-shares  and  other 
articles  in  which  he  dealt,  on  the  causeway  opposite  his 
shop,  on  a  market-day,  when  the  street  was  unusually 
crowded  with  carts  and  waggons;  and  that  a  pony  be- 
longing to  the  plaintiff,  frightened  by  a  strange  dog  jump- 
ing up  at  his  head,  ran  away  with  a  cart  to  which  he  was 
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liarnessed^  throwing  down  the  plaintiff  amongst  the  plough-         1840. 
shares,  and  severely  injuring  him. 

On  the  part  of  the  defendant^  it  was  proved  that  the 
pony  had,  on  the  morning  of  the  day  on  which  the  ac- 
cident happened,  run  away  with  and  dashed  to  pieces  the 
plaintiff's  cart,  and  that,  contrary  to  the  advice  of  several 
persons,  he  persisted  in  again  putting  it  in  harness:  it  was 
also  snrmised  that  the  plaintiff  was  not  sober,  and  that 
it  was  usual  for  the  tradespeople  in  the  town  to  expose 
their  goods  at  the  road-side  on  market-days.  And  Bviter- 
field  Y.  Forrester  J  11  East,  60,  was  cited. 

The  learned  judge  left  it  to  the  jury  to  say  whether  or 
not  the  plaintiff  was  himself  in  any  degree  the  cause  of 
the  injury — whether  he  had  acted  with  such  a  want  of 
reasonable  and  ordinary  care  as  to  disentitle  him  to  re- 
cover: telling  them,  at  the  same  time,  that  the  placing  the 
plongh-shares  &c.  upon  the  highway  was  in  itself  an  un- 
lawful act,  and  that  no  local  usage  or  custom  could  make 
it  lawful. 
The  jury  returned  a  verdict  for  the  defendant. 

Gtmlbwruy  Serjeant,  in  the  last  term,  moved  for  a  new 
trial,  on  the  grotmd  of  misdirection,  and  that  the  verdict 
vas  not  warranted  by  the  evidence. — ^The  learned  judge 
should  have  told  the  jury,  that,  the  immediate  and  proxi- 
mate cause  of  the  injury  being  the  illegally  placing  the 
goods  upon  the  highway,  the  plaintiff  was  entitled  to  re- 
cover; and  that  the  illegality  of  the  defendant's  act  was 
not  pui^ed  by  an  absence  of  care  on  the  part  of  the  plain- 
tiff.   In  Smith  v.  Pelah,  2  Str.  1264,  ''the  Chief  Justice 
(Sir  W.  Lee)  ruled,  that,  if  a  dog  has  once  bit  a  man,  and 
the  owner  having  notice  thereof  keeps  the  dog,  and  lets 
him  go  about,  or  lie  at  his  door,  an  action  will  lie  against 
him  at  the  suit  of  a  person  who  is  bit,  though  it  happened 
by  fuch  persan's  treading  on  the  dog's  toes,  for  it  was  owing 
to  his  not  hanging  the  dog  on  the  first  notice.    And  the 
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1840.  safety  of  the  king's  subjects  ougM  not  afterwards  to  be  en- 
dangered.  The  scienter  is  the  gist  of  the  action."  So,  in 
Buller's  Nisi  Prius,  p.  26,  it  is  laid  down,  that,  *'  if  a  man 
lay  logs  of  wood  across  a  highway;  though  a  person  may 
with  care  ride  safely  Ay,  yet  if  by  means  thereof  my  horse 
stumble  and  fling  me,  I  may  bring  an  action."  In 
Bird  V.  Holbrook,  1  M.  &  P.  607,  4  Bing.  628,  the  de- 
fendant set  a  spring-gun  in  his  garden  (which  was  at  some 
distance  from  his  dwelling),  of  which  fact  he  gave  no 
notice :  the  plaintiff  entered  the  garden  in  pursuit  of  a 
strayed  fowl,  and,  coming  in  contact  with  one  of  the 
wires,  was  wounded  by  the  discharge  of  the  gun :  and  it 
was  held  that  the  plaintiff  was  entitled  to  recover  damages 
for  the  injury,  in  an  action  on  the  case.  Park,  J.,  in  the 
course  of  his  judgment  there,  refers  to  a  case  of  Jay  v. 
Whitfield,  tried  before  the  late  Lord  Chief  Baron  Richards 
at  Westminster,  in  1817—3  B.  &  Aid.  308,  n.  There,  the 
plaintiff,  a  boy,  having  entered  the  defendant's  premises 
for  the  purpose  of  cutting  a  stick,  was  shot  by  a  spring- 
gun,  for  which  injury  he  recovered  120/.  damages,  and  no 
attempt  was  afterwards  made  to  set  aside  that  verdict  (86). 
In  Bridge  v.  77i«  Grand  Junction  Railway  Company ,  3  M. 
&  Welsby,  244,  in  case  for  the  negligent  management  of  a 
train  of  railway  carriages,  whereby  it  ran  against  another 
train,  in  one  of  which  the  plaintiff  was  riding,  and  injured 
him,  the  defendants  pleaded  that  the  parties  having  the 
management  of  the  train  in  which  the  plaintiff  was,  man- 
aged it  so  negligently  and  improperly,  that,  in  part  by 
their  negligence,  as  well  as  in  part  by  the  defendants^  neg- 

(86)  In    Brook    v.    Copeland,  ''  that  every  man  had  a  rigbt  to 

1  Esp.  203,  the  defendant,  a  car-  keep  a  dog  for  the  protection  of  his 

penter,  kept  a  dog  for  the  protec-  yard  or  house ;  that  the  dog  haJ 

tion  of  his  yard,  and  for  that  puiv  been  properly  let  loose,  and  the  in- 

pose  let  it  loose  at  night;  and  his  jury  had  arisen  from  the  plaintif*i 

foreman  having  gone  into  the  yard  own  fault,   in   incautiously  going 

after  it  was  shut  up  for  the  night,  into  the  defendant's  yard  after  it 

was  bitten;    Lord    Kenyon  said  bad  been  shut  up." 
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K^ce^  the  defendants'  train  ran  against  the  other^  and  1840. 
caused  the  injuries  to  the  plaintiff:  and  it  was  held  that 
the  plea  was  bad  in  form^  as  amounting  to  not  guilty;  and 
in  substance^  for  not  shewing,  not  only  that  the  parties 
under  whose  management  the  plaintiff  was  were  guilty  of 
negligence,  but  also  that  by  ordinary  care  they  could  have 
ayoided  the  consequences  of  the  defendants'  negligence. 
Parke, B.,  says:  "There  may  have  been  negligence  in 
both  parties,  and  yet  the  plaintiff  may  be  entitled  to  re- 
cover. The  rule  of  law  is  laid  down  with  perfect  correct* 
ness  in  the  case  of  Buiterfield  v.  Forrester,  11  East,  60; 
and  that  rule  is,  that,  although  there  may  have  been 
negligence  on  the  part  of  the  plaintiff,  yet,  unless  he 
might,  by  the  exercise  of  ordinary  care,  have  avoided  the 
consequences  of  the  defendant's  negligence,  he  is  entitled 
to  recover :  if  by  ordinary  care  he  might  have  avoided  them, 
he  is  the  author  of  his  own  wrong.  That  is  the  only  way 
in  which  the  rule  as  to  the  exercise  of  ordinary  care  is  ap- 
phcableto  questions  of  this  kind/' 

TiNDAL^  C.  J. — ^I  see  no  reason  to  find  fault  with  the 
manner  in  which  the  jury  were  directed  in  this  case. 
The  summing  up  seems  to  me  to  have  been  more  favorable 
for  the  plaintiff  than  that  in  BtUterfield  v.  Forrester. 
Lord  Ellenborough  in  that  case,  says :  ''  Two  things  must 
concur  to  support  this  action — an  obstruction  in  the  road 
by  the  fault  of  the  defendant — and  no  want  of  ordinary 
care  to  avoid  it  on  the  part  of  the  plaintiff."  That  doctrine 
precisely  applies  to  this  case.  But  I  am  not  satisfied 
that  the  jury  have  in  this  case  taken  a  correct  view  in  the 
apphcation  of  the  facts  to  the  law.  On  that  ground,  there- 
fore, I  think  the  rule  may  go. 

A  rule  nisi  having  been  granted  accordingly — 

Chofmell,  Serjeant,  now  shewed  cause. — The  evidence 
shewed  that  the  plaintiff's  conduct  materially  contributed 
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1840.  to  the  accident.  It  appeared  that  a  general  practice  pre- 
vailed in  the  town^  particularly  on  market-days^  to  expose 
goods  for  sale  on  the  causeway:  and,  though  its  preyalenoe 
did  not  justify  the  practice^  the  plaintiff's  knowledge  of  its 
existence  required  of  him  the  exercise  of  an  additional 
degree  of  caution.  The  whole  matter  was  fairly  left  to  the 
jury^  and  it  was  one  properly  for  their  discretion. 

Gaulbum,  Serjeant,  in  support  of  his  rule. — ^The  case  d 
Butterfield  v.  Forrester  differed  materially  from  the  pre- 
sent. That  was  an  action  for  an  injury  occasioned  by  the 
defendant's  setting  up  a  pole  across  a  portion  of  a  highway: 
Bayley,  J.,  directed  the  jury,  that,  if  a  person  riding  with 
reasonable  and  ordinary  care  could  have  seen  and  SToided 
the  obstruction ;  and  if  they  were  satisfied  that  the  plain- 
tiff was  riding  along  the  street  extremely  hard,  and  with- 
out ordinary  care,  they  should  find  a  yerdict  for  the  de- 
fendant. The  only  solid  and  safe  rule  is  that  laid  down  by 
Parke,  B.,  in  Bridge  v.  The  Grand  Junction  Bmkoay  Com- 
pany ^  3  M.  &  Welsby,  244.  Assuming  that  the  pony  had 
before  run  away  that  morning,  does  that  afford  any  excuse 
for  the  defendant^  who  in  placing  the  goods  on  the  high- 
way was  guilty  of  a  breach  as  well  of  the  general  as  of  the 
local  law? 

TiNDAL,  C.  J. — ^Two  points  haying  been  left  to  the  jury, 
and  it  not  appearing  upon  which  their  yerdict  proceeded, 
inasmuch  as  we  are  not  quite  satisfied  with  the  eyidenoe 
upon  one  of  them,  we  think,  upon  payment  of  costs, 
there  may  be  a  new  trial. 

Eule  absolute  accordingly. 
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ClaBE  v.  BlAKESLET  and  Others.  Tuesday, 

TJune  I6th, 
HE  plaintifp  sued  the  defendants  for  a  libd  contained  The  court  re- 
in the  recitals  of  the  deed  of  settlement  of  a  joint-stock  an' attachment 
company.    At  the  trial  it  was  agreed  that  the  defendants  Jj^d"*^^,*^?!" 
should  cancel  the  obnoxious  deed^  and  prepare  a  new  one^  ence  ofan  order 

.^.        ^,  _        .  _  1  1    .      .«*•      ofNisiPrius, 

omittmg  the  onensive  passages,   and  pay  the  plamtin  s  it  appearing 
costs.    The  terms  of  this  agreement  were  embodied  in  an  bonVfide  obey- 

Ordcr  of  Nisi  PriuS.  «d  the  order  aa 

far  aa  they  were 


able. 


R,  V.  Bichards  obtained  a  role  nisi  for  an  attachment 
sgiinst  the  defendants  for  disobedience  of  this  order, 
upon  affidavits  that  the  old  deed  was  still  in  existence, 
and  had  lately  been  seen  by  one  Fussell  (who  made  an 

affidavit). 

Crowder  shewed  cause,  upon  an  affidavit,  that  the  de- 
fendants had  used  every  exertion  to  comply  with  the  order; 
that  it  was  necessary  to  preserve  the  old  deed  until  all  the 
parties  to  it  should  have  executed  the  new  one;  that 
the  parties  were  extremely  numerous,  and  had  all,  with 
the  exception  of  one  Sainsbury  (who  refused  so  to  do) 
Mgned  the  new  deed ;  and  that  the  old  deed  was  kept 
sealed  np  in  the  custody  of  the  directors.  He  submit- 
ted that,  the  defendants  having  done  all  that  was  pos- 
sible to  comply  vdth  the  order,  the  rule  for  the  attachment 
should  be  discharged. 

It-  V.  Richards,  in  support  of  his  role,  contended  that 
the  defendants  had  not  acted  with  good  faith. 

TiNDAL,  C.  J. — This  is  an  application  for  an  attachment 
against  the  defendants  for  not  obeying  an  order  of  Nisi 
Prius.  The  circumstances  under  which  the  order  was 
made  were  these : — ^The  plaintiff  had  brought  an  action 
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against  the  defendants  for  a  libel.  The  alleged  hbel  was 
contained  in  the  recitals  of  the  deed  of  settlement  by 
which  the  concerns  of  the  company^  of  which  the  defend- 
ants were  the  managing  directors^  were  regulated.  On 
the  cause  coming  on  for  trials  it  was  agreed,  amongst  other 
things,  that  the  defendants  should  cancel  the  deed  con- 
taining the  libellous  matter,  and  prepare  a  new  one.  To 
a  certain  extent  this  compact  has  been  performed  by  the 
defendants:  but  it  has  been  found  impossible  to  cany 
the  order  of  Nisi  Prius  into  full  effect.  All  the  parties  to 
the  old  deed  have  executed  the  new  one,  with  the  excep- 
tion of  one  obstinate  and  misguided  man,  who  refuses  so 
to  do.  The  defendants  having  done  all  thejr  could  hon- 
estly to  obey  the  order,  and  it  not  appearing  that  they 
have  wilfully  done  anything  to  affect  or  offend  the  plain- 
tiff, I  do  not  think  there  is  any  just  ground  for  an  at- 
tachment. 

CoLTMAN,  J. — ^If  the  plaintiff  had  in  the  order  of  Niri 
Prius  stipulated  that  the  defendants  should  at  all  events 
cause  the  original  deed  to  be  destroyed,  there  might  hare 
been  some  ground  for  the  motion;  though,  even  then  I 
should  have  thought  it  would  have  been  enough  for  the 
defendants  to  shew  that  they  had  done  all  they  could  to 
obey  the  order. 

The  rest  of  the  court  concurring — 

Rule  discharged,  without  costs. 


Tuesday, 
June  16th, 


BoE  d.  Hickman  v.  Hickman. 

loTORKS,  Serjeant,  on  a  former  day  in  this  term,  ob- 
tained a  rule  calling  upon  the  late  attorney  for  the  lessor 


To  render  a 
party  liable  to 
an  attachment 
for  not  deliver- 
ing up  deeds  and  papers  in  his  custody,  pursuant  to  a  rule  or  order,  it  must  appear  that  the 
demand  was  made  iy  a  person  duly  authorised. 
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of  the  plaintiff  to  shew  cause  why  an  attachment  should        1840. 
not  issue  against  him  for  not  delivering  up  all  deeds^  pa- 
pen^  and  writings  in  his  custody^  possession^  or  power^  of  or 
bdonging  to  the  lessor  of  the  plaintiff^  pursuant  to  a  rule 
of  court. 

Atckerley,  Serjeant,  contra,  objected  that  it  was  not 
shewn  by  the  affidavit  upon  which  the  rule  was  obtained, 
that  the  party  making  the  demand  was  the  party  named 
in  the  order,  or  that  he  at  the  time  disclosed  his  au- 
thority to  make  the  demand,  or  that  he  had  any  such 
authority. 

Storks,  Serjeant,  attempted  to  eke  out  his  case  by  refer- 
ring to  the  affidavits  which  had  been  made  in  answer  to  the 
motion:  but  he  was  met  by  the  &ct  that  Atcherley  had  not 
t»^  them. 

PiB  CuBiAM. — ^The  authority  of  the  party  making  the 
demand  must  be  shewn  at  the  time  the  demand  is  made. 
We  must  not  bring  people  into  contempt  with  so  little 
ceremony. 

Bule  discharged,  with  costs. 


Jeves  v.  Hay.  Wednesday^ 

A  June  17  th. 

SUMMONS  for  particulars  of  the  defendant's  set-off  A  rule  to  set 

baring  been  taken  out  on  the  21st  May,  and  not  attended  "deVhoving" 

on  the  part  of  the  defendant,  a  second  summons  for  the  **f !?  '^5*''"  "P 

^  '  ^  at  the  instance 

same  purpose  was  obtained  on  the  following  day,  and  duly  of  the  defend- 

1  "1     i»        1  t  rm         1  1  'A       *'^'  without 

served  on  the  defendant  s  attorney.    The  latter  also  omit-  mentioning 

costs,  the  plain- 
tiff consented 
to  its  being  made  absolute :  notwithstanding  which  the  defendant  obtained  a  second  rule  drawn 
up  with  coats,  stating  that  he  abandoned  the  first : — The  court  directed  the  costs  to  abide  the 
event  of  the  < 
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1840.  ting  to  attend  this  second  snmmons^  an  order  for  par- 
JBTE8  ticnlars  was  made  thereon  by  Bosanqnet,  J.,  on  the  29th 
May. 


Hat. 


BompaSy  Serjeant^  on  a  former  day^  obtained  a  mk  nisi 
to  set  aside  Mr.  Justice  Bosanquet's  order,  on  the  ground 
that  the  sammons  upon  which  it  was  obtained  was  emme- 
oualy  intituled  in  a  cause  of  ^'  Jones  v.  Hay.**  This  rule 
having  been  drawn  up  without  mentioning  costs.  The  So- 
licitor-General, on  a  subsequent  day,  and  after  the  plain- 
tiff ^s  consent  to  the  rule  being  made  absolute  had  been 
communicated  to  the  defendant's  attorney  and  to  bis 
counsel,  intimating  to  the  court  that  the  former  rule  vas 
abandoned,  obtained  a  second  rule  calling  upon  the  pbin- 
tiff  to  pay  the  costs  of  the  application. 

Talfourd,  Serjeant,  shewed  cause. — If  the  first  rule  is  to 
be  considered  as  having  been  under  the  circumstances  pro- 
perly abandoned,  the  second  must  be  taken  to  have  been 
an  original  application:  and,  if  so,  it  was  made  too  late. 
The  rule  was  obtained  on  the  6th  June.  In  Fynn  v. 
Kemp,  2  Dowl.  620,  a  motion  to  set  aside  proceedings  for 
irregularity  was  held  too  late  after  the  lapse  of  seven 
days :  here  eiffht  days  have  been  suffered  to  elapse  between 
the  date  and  service  of  the  order  and  the  motion  to  set  it 
aside.  And  the  mistake  is  such  a  one  as  could  not  possiblr 
have  misled  the  party. 

Bompaa,  Serjeant,  in  support  of  the  rule. — The  first  mlc 
not  having  been  drawn  up  for  irregularity,  the  second 
was  obtained,  with  the  consent  of  the  court,  upon  a  fair 
statement  of  the  facts.  The  attorney  swears  that  he  was 
misled  by  the  misnomer,  and  had  no  ground  for  believing 
that  the  summons  had  reference  to  this  cause ! 

TiNDAL,  C.  J. — ^After  having  been  informed  that  the 
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plaintiff's  attorney  was  willing  to  abandon  the  order  and 
aUow  the  first  rule  to  be  made  absolute  in  the  terms  in 
wliieh  it  was  drawn  np^  it  was  rather  bold  in  the  defend- 
ant's attorney  to  apply  for  the  second  rule.  The  rule, 
howerer,  may  be  made  absolute,  the  costs  to  abide  the 
event  of  the  cause. 

The  rest  of  the  court  concurring — 

Rule  absolute  accordingly. 


1840. 


Doe  d.  Tansley  and  Others  v.  Roe. 

JjOMPAS,  Serjeant,  on  a  former  day  in  this  term,  ob« 
tained  a  rule  calling  upon  six  several  persons  to  shew 
cause  why  the  lessors  of  the  plaintiff  should  not  be  at 
liberty  to  draw  up  and  proceed  under  the  common  rule  for 
judgment  in  ejectment. 

Andrews  and  Talfourd,  Serjeants,  appeared  for  two  of 
the  parties  who  had  been  served  with  the  rule,  not  to 
shew  cause,  but  to  ask  for  costs  for  having  been  unne- 
cessarily brought  before  the  court,  the  affidavit  upon  which 
the  role  was  obtained  in  no  way  connecting  them  with  the 
piemises  sought  to  be  recovered. 

BompaSy  Serjeant. — The  court  will  be  slow  to  encou- 
rage parties  coming  in  this  way  by  different  counsel  for 
the  mere  purpose  of  swelling  the  costs.  K  those  who 
hare  thus  presented  themselves  have  no  interest  in  the 
premises  sought  to  be  recovered,  of  what  consequence  can 
it  be  to  them  whether  the  lessors  of  the  plaintiff  obtain 
judgment  or  not? 


Wednesday^ 
June  ntH 

A  rule  nisi  for 
judgment  in 
ejectment  hav- 
ing been  served 
upon  several 
parties  who 
were  not  shewn 
to  be  in  any 
way  connected 
with  the  pre- 
mises, some  of 
them  appear- 
ed:—Held,  that 
they  were  enti- 
tled to  reason- 
able costs. 
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1840.  TiNDAL,  C.  J. — The  rule  must  be  made  absolute,  na 

cause  being  shewn :  but  I  think  some  costs  must  necessa- 
rily have  been  incurred  by  the  parties  who  haye  been 
needlessly  brought  before  the  court :  the  rule  most,  there- 
forCj  be  made  absolute  on  payment  of  such  costs  as  are 
proper  under  the  circumstances. 

Rule  accordingly. 


Roe, 


Wednesday,  EemBLE  V,  MiLLS. 

June  17  th,      Qj 
The  plaintiff      oHEE^  Serjeant^  for  the  defendant^  on  the  13th  instant, 

rerid?abroad^  obtained  a  rule  calling  on  the  plaintiff  to  shew  cause  why 
after  the  cause  ^g  should  uot  givc  security  for  costs.    The  aflSdavit  upon 

was  set  down  ,.,,  t        .  i  111  ij 

in  the  demur-  which  the  appucatiou  was  made  stated  that  the  cause  baa 

TOuJTdiVected  ^^^  ^ct  dowu  for  argument  in  the  demurrer  paper  in 

security  for  January  last,  that  the  plaintiff  had  since  gone  to  reside  in 

given  in  the  Australia^  intending  permanently  to  settle  there^  and  that 

murrer  being  uo  further  stcps  had  bccu  takcu  in  the  cause  since  the  de- 

fovour.^ '"  *"'  fendant  became  acquainted  with  the  fact  of  the  plaintiffs 
migration. 

Cleasby  shewed  cause. — The  motion  is  too  late.  It 
must  ordinarily  be  made  before  issue  joined ;  and,  at  all 
events,  promptly.  It  is  not  stated  in  the  affidavit  when 
the  plaintiff  went  abroad,  or  when  the  defendant  learned 
the  fact.  The  object  of  the  court  in  requiring  security  to 
be  given,  is,  to  afford  protection  to  the  defendant,  not  to 
prevent  the  cause  being  heard,  which  is  the  only  operation 
it  could  have  in  this  case,  seeing  that  all  the  costs  hare 
already  been  incurred. 

Shee,  Serjeant,  in  support  of  his  rule. — ^There  is  no  poo- 
tive  rule  as  to  the  time  at  which  motions  of  this  sort  must 
be  made :  and  the  affidavit  is  sufficient  to  entitle  the  de- 
fendant to  that  which  he  seeks. 
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TiNDAL,  C.  J. — ^As  far  as  the  demurrer  is  concemed,  no        1840. 
ihrtber  costs  can  be  incurred.     The  justice  of  the  case^ 
therefore^  will  be  met  by  letting  the  demurrer  be  argued^ 
and^  if  judgment  be  given  for  the  plaintiff^  staying  the  pro- 
ceedings until  security  is  given  for  costs. 

The  rest  of  the  court  concurring — 

Rule  accordingly. 


WaED  v.  ViEGIL  PoMFBET.  Wednesday^ 

TJune  17  ih, 
HE  plaintiff^  the  Rev.  Philip  Ward,  was  in  August,  A  suit  being 
1830,  instituted  to  and  inducted  into  the  vicarage  of  Ten-  time  or  the 
terden,  in  Kent.    In  March,  1831,  he  filed  a  biU  in  Chan-  S'Jf^wniX 
ceiy  against  John  Butler  Pomfret   (since  deceased),  the  c.7i,  between 
defendant,  and  one  Walter  Elphicke   (since  deceased),  land-owners, 
praying  an  account  of  tithes.    In  their  answer,  the  de-  inyo?ved  in"" 
fendants  alleged  "  that  the  whole  parish  of  Tenterden  is  ^JllheTthe  a- 
aituated  within  the  Weald  of  Kent,  and  that  the  whole  nshwaa  divided 

.  -  .  _  "II       1         i.        1       J         i.  ii       J       **y  ascertained 

panah  consists  of  woodlands,  of  uplands,  of  marsnlanos,  boundaries  into 
and  of  townlands,  and  that  all  woodlands  within  the  Weald  lYnds^'^and'''''" 
of  Kent  are  exempted  from  tithes,  and  that,  from  time  mar»*>>*nd8, 

*  '  '  with  a  modus 

whereof  the  memory  of  man  runneth  not  to  the  contrary,  payable  in  re- 
there  have  been  and  now  are  within  the  said  parish  of  of  4</.,  el, ' 
Tenterden  certain  lands  called  and  well  known  by  the  re$^ctWt\^'' 
name  of  uplands,  and  certain  lands  called  and  well  known  ■"  a«»!»tant- 

*  ^  commissioner, 

by  the  name  of  townlands,  and  certain  other  lands  called  by  his  award 
and  well  known  by  the  name  of  marshlands,  and  that  the  statute,"fiMind* 
said  lands  called  by  the  name  of  uplands  are  distinguished  p^yaWe  hiT" 

spect  of  the 
lands  called 
marthlands  a  modus  of  Sd.  an  acre,  and,  as  to  the  lands  called  uplands  and  townlands,  that 
there  was  no  certain  or  defined  boundary,  and  consequently  that  the  alleged  moduses  as  to  those 
were  invalid.  Both  parties  being  dissatisfied  with  this  award,  actions  were  brought  (for  the 
purpose  of  trying  issues  under  the  46ih  section  of  the  statute)  by  the  vicar  against  one  of  the 
landowners,  and  by  seventy*  four  land-owners  against  the  vicar: — The  court  refused,  at  the 
instance  of  the  vicar,  to  direct  the  proceedings  in  the  seventy- four  actions  againtt  him  to  abide 
the  event  of  the  issues  to  be  directed  in  the  action  brought  by  him. 
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luuci  directed 
by  the  Vicc- 
Chancellor. 


and  always  have  been  distinguished  by  certain  well  known 
metes  and  bounds^  and  that  the  said  lands  called  town- 
lands  are  distingoished  and  always  have  been  diBtingaislked 
by  certain  well  known  metes  and  bounds^  and  that  the 
said  lands  called  marshlands  are  distinguished  and  ahrayi 
have  been  distinguished  by  certain  well  known  metes  and 
bounds;  and  that  firom  time  whereof  the  memoiy  of  man 
runneth  not  to  the  contrary^  down  to  the  time  when  the 
said  vicarage  was  created  and  indowed^  there  was  paid 
and  payable  and  ought  to  be  paid  and  payable  to  the  rec- 
tor of  the  said  parish  for  the  time  being,  by  the  occupiers 
of  lands  called  by  the  name  of  uplands,  by  equal  half-yearly 
payments,  at  Lady-Day  and  Michaelmas-Day  in  every 
year,  or  as  soon  after  as  lawfully  demanded,  the  modus 
or  customary  payment  of  4d.  for  every  acre  of  the  said 
lands  called  uplands  occupied  by  such  occupiers  as  afore- 
said (the  homestead  and  garden,  if  any,  being  included  in 
such  acreage)  for  and  in  lieu  of  and  in  full  satisfaction  for 
all  tithes  due  and  alleged  to  be  due,  except  of  com  and 
hay,  from  such  occupiers  as  aforesaid  to  the  said  rector 
for  the  time  being  arising,  renewing,  and  increasing  within 
the  said  lands  called  uplands,  and  so  after  that  rate  for  a 
less  or  greater  quantity  than  an  acre ;  and  that,  from  the 
time  when  the  said  vicarage  was  created  and  indowed, 
the  said  modus  or  customary  yearly  payment  became  and 
ever  since  has  been  and  now  is  due  and  payable  in  like 
manner  to  the  vicar  of  the  said  parish  for  the  time  being." 
The  answer  in  like  manner  set  up  a  modus  of  6<f.  an  acre 
for  the  said  lands  called  townlands,  and  a  like  modus  of  8^- 
an  acre  for  the  said  lands  called  marshlands. 

The  Vice-Chancellor  made  a  decree  on  the  13th  Novem- 
ber, 1832,  directing  a  trial  at  law  upon  the  following 
issues — ^First,  "whether  from  time  whereof  the  memoij 
of  man  is  not  to  the  contrary,  down  to  the  time  when  the 
vicarage  of  Tenterden  was  created  and  indowed,  there 
was  paid  and  payable,  and  of  right  ought  to  be  paid  and 
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payable,  to  the  rector  of  the  said  parish  for  the  time  being,  1840. 
by  the  occapiers  of  land  called  by  the  name  of  uplands, 
by  equal  half-yearly  payments,  at  Lady-Day  and  Michael- 
mas-Day in  every  year,  or  as  soon  after  as  lawfully  de- 
manded, the  modus  or  customary  payment  of  4d.  for  erery 
acre  of  the  said  lands  called  uplands  occupied  by  such 
occupiers  as  aforesaid,  the  homestead  and  garden,  if  any, 
being  included  in  such  acreage,  for  and  in  lieu  and  in  full 
satisfaction  for  all  tithes  due  or  alleged  to  be  due,  except 
of  com  and  hay ;  and  whether,  from  the  time  when  the 
said  vicarage  was  created  and  indowed,  the  said  modus  or 
customary  yearly  payment  became  and  ever  since  has 
been  and  now  is  due  and  payable  in  like  manner  to  the 
vicar  of  the  said  parish  for  the  time  being :"  Secondly,  a 
similar  issue  as  to  the  alleged  modus  of  6^.  an  acre  for 
the  lands  called  townlands:  Thirdly,  a  similar  issue  as 
to  the  alleged  modus  of  Sd.  an  acre  for  the  lands  called 
marshlands.  The  decree  further  ordered,  that,  in  such 
issue,  the  defendants  in  the  suit  should  be  phdntiifs,  and 
the  plaintiff  defendant. 

Thevicar  appealed  against  this  decree,  insisting  (amongst  Appeal 
other  things)  that  the  issues  should  have  been  as  follows : — 
"  First,  whether  from  time  whereof  the  memory  of  man 
is  not  to  the  contrary,  there  have  been  and  now  are  within 
the  parish  of  Tenterden  certain  lands  called  and  well 
known  by  the  name  of  uplands,  and  whether  the  said 
lands  called  by  the  name  of  uplands  (if  any)  are  distin- 
gidshed  and  always  have  been  distinguished  by  certain 
wen  known  metes  and  bounds ;  and  whether,  from  time 
whereof  the  memory  of  man  is  not  to  the  contrary,  down 
to  the  time  when  the  vicarage  of  the  said  parish  was  cre- 
ated and  indowed,  there  was  paid  and  payable,  and  of 
right  ought  to  be  paid  and  payable  to  the  rector  of  the 
said  parish  for  the  time  being,  by  the  occupiers  of  the  said 
lands  called  by  the  name  of  uplands  (if  any)  by  equal  half- 
yearly  payments,  at  Lady-Day  and  Michaelmas-Day  in 
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Appeal  dis- 
missed. 

Trial 


Finding  of  the 
jury. 


Award  of  the 
assistant  tithe- 
commissioner, 
under  6  &  7 
Will.  4,  c.  71. 


every  year,  or  as  soon  after  as  lawfully  demanded,  the 
modus  or  customary  payment  of  4(1.  for  every  acre  of  such 
lands  occupied  by  such  occupiers  {the  homestead  and  gar- 
den, if  any,  being  included  in  such  acreage),  for  and  in 
lieu  of  and  in  full  satisfaction  for  all  tithes  due  or  alleged 
to  be  due  (except  of  corn  and  hay)  from  such  occnpien  to 
the  said  rector  for  the  time  being  arising,  renewing,  and 
increasing  within  such  lands,  and  so  after  that  rate  for  a 
less  or  greater  quantity  than  an  acre ;  and  whether  firom 
the  time  when  the  said  vicarage  was  created  and  indowed, 
the  said  modus  or  customary  yearly  payment  (if  any) 
became  and  ever  since  has  been  and  now  is  payable  in 
like  manner  to  the  vicar  of  the  said  parish  for  the  time 
being.'^  And  praying  that  similar  issues  might  be  di- 
rected as  to  the  townlands  and  marshlands,  and  the  acre- 
age payments  of  6d.  and  Sd.  in  respect  thereof. 

On  the  24th  November,  1884,  the  then  Lord  Chaned- 
lor  (Lord  Brougham)  dismissed  the  appeal,  with  costs. 

The  issues  directed  by  the  Vice-Chancellor  were  tried 
at  the  Kent  Spring  Assizes,  1835,  when  a  verdict  was 
found  for  the  then  plaintiffs,  the  jury  finding  speciallj— 
"  That  there  was  a  modus  proved  for  each  of  the  said  lands 
of  the  value  as  above  alleged,  and  that  there  was  a  natural 
mark  or  boundary  distinguishing  the  said  lands  called  the 
uplands  and  the  marshlands,  and  that  there  was  no  eri- 
dence  of  a  fixed  boundary  to  the  said  lands  called  the 
townlands/' 

The  above  suit,  as  well  as  another  instituted  by  Pom- 
fret  and  others  against  Ward  together  with  the  ordinary 
and  patrons  of  the  vicarage,  for  the  purpose  of  establish- 
ing the  alleged  moduses,  are  still  pending  in  Chanceiy. 

On  the  25th  January,  1840,  an  award  was  made  by  one  of 
the  assistant  tithe-commissioners  under  the  6  &  7  Will.  4^ 
c.  71 .  The  award  recited  the  proceedings  in  the  suit  in  which 
Ward  was  plaintiff  and  John  Butler  Pomfret,  Virgil  Pom- 
fret,  and  Walter  Elphicke  defendants,  and  that,  "  by  reason 
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of  such  snit^  and  of  the  disputes  and  differences  which  had        1840. 
arisen  and  then  existed  between  the  said  vicar  and  the 
landowners  of  the  said  parish  as  to  the  validity  of  the  said 
several  moduses^  the  making  of  the  award  had  been  hin- 
dered/'   It  then  proceeded  as  follows : — 

"  Now  know  je  that  I^  the  said  J.  M.  H.^  having  given 
public  notice  according  to  the  provisions  of  the  said  act^ 
of  my  intention  to   hear  and   determine  the  questions 
raised  in  the  said  suit  as  to  the  validity  of  the  said  several 
moduses^  and  all  other  matters  in  difference  whereby  the 
making  of  such  award  by  me  should  or  might  be  in  any- 
^se  hindered^  and  havings  pursuant  to  such  notice^  met 
the  several  parties  interested  at  the  Court  Hall  in  Tenter- 
den  on  the  8th  and  9th  October  now  last  past^  and  having 
beard^  examined^  and  considered  the  allegations^  proofs^ 
and  witnesses  made  and  produced  before  me  by  the  re- 
spective parties^  do  make  this  my  decision  of  and  con- 
cerning the  premises,  that  is  to  say :  I  do  find,  adjudge.  Modus  as  to 
and  determine  that  there  is  payable  to  the  vicar  of  the  said  ™*'' 
parish  for  the  time  being,  by  the  occupiers  of  the  said  lands 
called  marshlands,  a  modus  or  customary  payment  of  Sd. 
for  every  acre,  and  a  proportionate  sum  for  any  quantity 
less  than  an  acre  of  the  said  lauds  called  marshlands,  by 
equal  half-yearly  payments,  at  Lady-Day  and  Michaelmas- 
Bay,  or  as  soon  after  as  lawfully  demanded,  for  and  in  lieu 
of  and  in  full  satisfaction  for  all  and  all  manner  of  tithes, 
except  the  tithes  of  com,  hay,  and  wood,  arising  and  ac- 
cruing upon  the  said  lands  called  marshlands :  and  I  do  No  defined 
further  find,  adjudge,  and  determine  that  there  is  no  cer-  raiing*upiands* 
tain  or  defined  boundary  line  separating  the  said  lands  fromtowniands. 
called  uplands  from  the  said  lands  called  townlands ;  and, 
by  reason  of  such  uncertainty  in  the  boundaries  of  the 
said  lands,  the  said  moduses  which  are  alleged  to  be  so 
payable  as  aforesaid  in  lieu  of  the  vicarial  tithes  of  the  said 
lands  respectively  called  uplands  and  townlands,  are  alto- 
gether void  and  invalid.    And,  lastly,  I  do  hereby  find, 

VOL.  I-  KB 
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IS40.        adjudge,  and  determine,  that  the  vicar  of  the  said  paiish 
^"^^^[^      for  the  time  being  is  entitled  to  render  of  all  and  all  man- 
ner of  tithes,  except  the  tithes  of  com,  hay,  and  wood^  aiising 
and  accruing  upon  all  the  lands  of  the  said  parish  except 
the  aforesaid  lands  called  marshlands." 
Actions  com-         On  the  23rd  Apnl,   seventy-four  actions  were  com- 
courr  *°  ^  *   menced  in  this  court  against  the  vicar,  Mr.  Ward,  by  the 
several  landowners  of  the  parish  who  felt  themselyes  ag- 
grieved by  the  above  award  as  far  as  it  related  to  the  up- 
lands and  townlands :  and  on  the  25th  Mr.  Ward  com- 
menced the  present  action  against  Mr.  Pomfiret,  he  bdng 
also  dissatisfied  with  the  award  as  far  as  related  to  the 
marshland  modus. 

On  the  27th  April,  the  plaintiflp  (Mr.  Ward)  also  com- 
menced an  action  in  the  court  of  Exchequer  against  Mr. 
Pomfiret,  and,  having  entered  an  appearance  for  the  de- 
fendant, delivered  a  feigned  issue  on  the  6th  May,  with  a 
notice  of  trial  for  the  next  Kent  Assizes.     The  issue  so  de- 
livered was  to  the  following  effect : — 
Feigned  issue         "  Rrst,  whether,  fi'om  time  whereof  the  memoiy  of  man 
ac!ior?n  the*''*  is  uot  to  the  Contrary,  there  have  not  been  and  there  now 
Exchequer.        are  uot  withiu  the  said  parish  of  Tenterden  certain  lands 
called  and  well  known  by  the  name  of  uplands,  which  have 
always  been  distinguished  from  the  other  lands  in  the 
parish  by  certain  well  known  metes  and  bounds :  Secondlji 
whether,  from  time  whereof  the  memory  of  man  is  not  to 
the  contrary,  down  to  the  time  when  the  said  vicarage  was 
created  and  indowed,  there  was  of  right  paid  and  payable 
to  the  rector  of  the  said  parish  for  the  time  being,  and  after 
the  creation  and  indowment  of  the  said  vicarage  there  was 
not  of  right  paid  and  payable  to  the  vicar  of  the  said  parish 
for  the  time  being,  by  the  occupiers  of  the  said  lands  called 
by  the  said  name  of  uplands  (if  any)  by  equal  half-yearlj 
payments,  at  Lady-Day  and  Michaelmas-Day  in  every  year, 
or  as  soon  after  as  lawfully  demanded,  the  customary  pay- 
ment of  4id.  for  every  acre  of  such  lands  occupied  by  such 
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occapiers  (the  homestead  and  garden^  if  any^  being  in-  1840. 
eluded  in  snch  acrei^)^  for  and  in  lieu  of  and  in  full  satis-  \^"^ 
fiiction  for  all  tithes  due  or  alleged  to  be  due  (except  of  «• 

com  and  hay)  from  such  occupiers  to  the  said  rector  for 
the  time  being  before  the  creation  and  indowment  of  the 
said  vicarage^  and  to  the  said  vicar  for  the  time  being  after 
the  creation  and  indowment  of  the  said  vicarage^  arising 
and  accroing  within  such  lands^  and  so  after  that  rate  for 
a  greater  or  less  quantity  than  an  acre.''  And  also  like 
issues  with  respect  to  the  townlands  and  marshlands  re- 
spectiyely^  and  the  acreage  payments  of  6d.  and  Sd.  pay- 
able in  respect  of  them. 

A  summons  was  also  taken  out  in  that  cause^  calling  on  Summom. 
the  defendant  to  shew  cause  why  the  feigned  issue  so  as 
above  delivered  should  not  be  the  issue  to  be  tried  between 
the  parties. 

Upon  hearing  the  parties,  Parke,  B.,  made  the  following  Order  thereon, 
order  : — ^"  I  do  order  that  the  feigned  issue  delivered  in 
this  action  (with  notice  of  trial  for  the  next  Assizes)  be  the 
issue  to  be  tried  between  the  parties,  except  as  to  the 
townlands  and  uplands  mentioned  in  the  said  issue,  as  to 
which  I  make  no  order.'' 

On  the   29th  May,  the  defendant  was  served  with  the  Feigned  iuue 
writ  of  summons  in  this  action,  and  an  issue  was  delivered  aoiol"  ^^    * 
therein  in  the  same  terms  as  that  previously  delivered  in 
the  Exchequer. 

On  the  2nd  June,  the  defendant  in  the  cause  of  WardY.  Rule  to  set  aside 
Pamfret  in  the  Exchequer  obtained  a  rule  nisi  to  set  aside  Pa^rke,  B.^ 
the  order  made  as  above  by  Parke,  B.    And  on  the  5th — 

^     Bompas,  Serjeant,  on  behalf  of  the  plaintiff,  obtained  a 
Inle  calling  upon  the  defendant  to  shew  cause  why  the 
'  iCTcd  issue  delivered  in  this  cause  should  not  be  the 
le  to  be  tried  between  the  parties,  and  why  the  seventy- 
actions  commenced  against  the  plaintiff  in  this  action 
Ihould  not  abide  the  event  of  this  action,  or  why  such  rule 

ee2 
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1840.  should  not  be  made  therein  as  the  court  should  direct.— 
The  affidavit  upon  which  the  motion  was  founded  stated  tkt 
all  the  said  actions  but  one  were  commenced  by  the  same 
attomies  or  agents  in  common;  that  the  majority  of  the 
landowners  were  acting  together  in  concert  by  such  attor- 
nies  or  agents^  and  had  raysed  a  common  fund  for  defraying 
their  expenses  of  contesting  the  matter ;  that  the  defendant, 
Pomfret,  was  one  of  such  landowners  to  the  extent  of 
about  700  acres  of  land  in  the  said  parish^  and  had  lands 
in  each  of  the  said  three  alleged  districts^  of  uplands,  town- 
lands^  and  marshlands ;  and  that,  if  the  disputed  right  were 
to  be  tried  in  separate  actions  upon  issues  applicable  to  the 
lands  of  each  particular  owner  only,  the  costs  would  be  w 
disproportionate  to  the  value  of  the  tithes  in  dispute  as  to 
compel  the  vicar  to  retire  from  the  contest. 

Channell  and  Shee^  Serjeants,  now  shewed  cause  (87).- 
The  application  is  wholly  unprecedented  and  unsupported 
by  principle;  and  therefore  the  rule  ought  to  be  d* 
charged  with  costs.  [Tindal,  C.  J.— Where  there  is  a  real 
and  a  great  question  between  the  parties,  it  is  hardly  right 
to  stand  out  for  costs.] — The  application  is  founded  upon 
6  &  7  Will.  4,  the  6  &  7  Will.  4,  c.  71.  The  44th  section  enacts, "  thai, 
^     '  ''  if  any  modus  or  composition  real,  or  prescriptive  or  cnj- 

tomary  payment,  shall  be  payable  instead  of  the  tithes  of 
any  of  the  lands  or  produce  thereof  in  the  said  parish,  the 
commissioners  or  assistant-commissioner  shall  in  such  case 
estimate  the  amount  of  such  modus,  composition,  or  pay* 
ment,  as  the  value  of  the  tithes  payable  in  respect  of  such 
lands  or  produce  respectively,  and  shall  add  the  amount 

(87)   It  was  objected  that  the  necessary  to  have  a  role  in  «^ 

rule  was  intituled  in  the  cause  of  cause,  and  separate  briefs  in  ««c^ 

"  Ward  V.  Pomfret"  only.     The  which  would  be  a  monstroa?  hitd- 

court  said  it  should  have  been  in-  ship  upon  the  plaintiff    "^  ^ 

tituled  in  all  the  actions.      But  jection    was    undentood  t^  ^ 

Bompas,  Serjeant,  observed,  that,  waived, 
in  that  case,  it  would  have  been 
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tbereof  to  the  yalne  of  the  other  tithes  of  the  parish  ascer^  1840, 
tained  as  aforesaid^  and  shall  also  make  due  allowance  for  ward 
all  exemptions  from  or  non-liability  to  tithes  of  any  lands  •• 

or  any  part  of  the  produce  of  such  lands :  provided  also, 
that,  if  it  shall  appear  to  the  said  commissioners  or  as- 
sistant-commissioner that  any  question  concerning  any 
modus  or  composition  real,  prescriptive  or  customary  pay- 
ment, or  claim  of  exemption  from  or  non-liability  to  the 
payment  of  tithes  relatiiig  to  thelands  in  question,  shall  have 
been  decided  by  competent  authority  before  the  making 
of  the  said  award,  the  commissioners  or  assistant-commis- 
sioner shall  act  on  the  principle  established  by  such  deci- 
sion^  and  shall  make  their  award  as  if  such  decision  had 
been  made  at  the  beginning  of  the  said  period  of  seven 
rears.    The  45th  section  enacts,  that,  if  any  suit  shall  be  Section  45. 
pending  touching  the  right  to  any  tithes,  or  if  there  shall 
be  any  question  as  to  the  existence  of  any  modus  or  com- 
position real,  or  prescriptive  or  customary  payment,  or 
any  claim  of  exemption  from  or  non-liability  under  any 
circumstances  to  the  payment  of  any  tithes  in  respect  of 
any  lands  or  any  kind  of  produce,  or  touching  the  situa- 
tion or  boundary  of  any  lands,  or  if  any  difference  shall 
arise  whereby  the  making  of  any  such  award  by  the  com- 
missioners or  assistant-commissioner  shall  be  hindered,  it 
shall  be  lawful  for  the  conomissioners  or  assistant-commis- 
sioner to  appoint  a  time  and  place  in  or  near  the  parish  for 
hearing  and  determining  the  same ;  and  the  decision  of  the 
commissioners  or  assistant-commissioner  shall  be  final  and 
conclusive  on  all  persons,  subject  to  the  provisions  herein- 
after contained/'     "  Provided  always  (s.  46)  that  any  per-  Subject  to  tp- 
son  claiming  to  be  interested  in  any  lands,  or  in  the  tithes  aUaw— »!  46-** 
thereof,  who  shall  be  dissatisfied  with  any  such  decision  of 
the  commissioners  or  assistant-commissioner,  may^  if  the 
yearly  value  of  the  payment  to  be  made  or  withholden  ac- 
cording to  such  decision  shall  exceed  the  sum  of  20/.,  cause 
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1840.        an  action  to  be  brought  in  any  of  bis  majesty's  courts  of 
law  at  Westminster  against  the  person  in  whose  fayour 
such  decision  shall  have  been  made^  within  three  calendar 
months  next  after  such  decision  shall  have  been  notified 
in  writings  in  such  manner  as  the  commissionen  or  as- 
sistant-commissioner shall  direct^  to  the  parties  interested 
therein,  or  to  their  known  agents,  in  which  action  the 
plaintiff  shall  deliver  a  feigned  issue,  whereby  such  dis- 
puted right  may  be  tried;  and  shall  proceed  to  a  trial  at 
law  of  such  issue  at  the  sittings  after  the  term  or  at  the 
Assizes  then  next  or  next  but  one  after  such  action  shall 
have  been  commenced  to  be  holden  for  the  county  within 
which  such  lands  or  the  greater  part  thereof  are  situated; 
with  liberty  nevertheless  for  the  court  in  which  the  same 
shall  have  been  commenced,  or  any  judge  of  his  ma- 
jesty's courts  of  law  at  Westminster,  to  extend  the  time 
for  going  to  trial  therein,  or  to  direct  the  trial  to  be  had 
in  another  county,  if  it  shall  seem  fit  to  such  court  or 
judge  so  to  do ;  and  every  defendant  in  any  such  action 
shall  enter  an  appearance  thereto,  and  accept  such  issue : 
but,  in  case  the  parties  shall  differ  as  to  the  form  of 
such  issue,  or  in  case  the  defendant  shall  fail  to  entef 
such  appearance  or  accept  such  issue,   then  the  same 
shall  be  settled  under  the  direction  of  the  court  in  which 
the  action  shall  be  brought,  or  by  any  judge  of  his  ma- 
jesty^s  courts  of  law  at  Westminster,  and  the  plaintiff 
may  proceed  [thereon  in  like  manner  as  if  the  defendant 
had  appeared  and  accepted  such  issue ;  and  the  parties  in 
such  action  shall  produce  to  each  other  and  their  respec- 
tive attomies  or  counsel,  at  siich  time  and  place  as  an; 
judge  may  order  before  trial,  and  also  to  the  conrt  and 
jury  upon  the  trial  of  any  such  issue,  all  books,  deeds^  pa* 
pers,  and  vrritings,  terriers,  maps,  plans,  and  surrep  re- 
lating to  the  matters  in  issue  in  their  respective  custod?  or 
power;  and  it  shall  be  lawful  for  the  judge  by  whom  an? 
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SQch  action  shall  be  tried^  if  he  shall  think  fit^  to  direct  1840. 
the  jury  to  find  a  yerdict^  subject  to  the  opinion  of  the  court 
upon  a  special  case ;  and  the  verdict  which  shall  be  given 
in  any  such  action^  or  the  judgment  of  the  court  upon 
the  case  subject  to  which  the  same  may  be  given,  shall  be 
final  and  binding  upon  all  parties  thereto,  unless  the  court 
wherdn  such  action  shall  be  brought  shall  set  aside  such 
verdict  and  order  a  new  trial  to  be  had  therein,  which  it 
shall  be  lawful  for  the  said  court  to  do,  if  it  shall  see  fit: 
Prorided  also,  that,  in  case  any  such  decision  shall  involve  or  by  taking 
a  question  of  law  only,  and  the  parties  in  diflFerence  shall  court*of'iaw*  " 
be  agreed  upon  the  facts  relating  thereto,  and  whereon  *^«"0"»* 
such  decision  shall  have  been  founded,  the  said  commis- 
sioners or  assistant-commissioner,  at  the  request  of  the 
person  dissatisfied  (such  request  to  be  made  in  writing 
within  three  calendar  months  after  such  decision,  and  at 
least  fourteen  days'  prerious  notice  in  writing  of  such  re- 
quest to  be  given  in  like  manner  to  the  other  parties  in 
difference  or  to  their  known  agents),  shall  direct  a  case  to 
be  stated  for  the  opinion  of  such  one  of  his  majesty's 
courts  of  law  at  Westminster  as  the  commissioners  or  as- 
sistant-commissioner shall  think  fit,  which  case  shall  be 
settled  by  them  or  him  or  under  their  or  his  direction  in 
case  the  parties  differ  about  the  same,  and  may  be  set 
down  for  argument  and  be  brought  before  the  court  in 
like  manner  as  other  cases  are  brought  before  the  court; 
and  the  decision  of  such  court  upon  every  case  so  brought 
before  it  shall  be  binding  upon  all  parties  concerned  there- 
in: Provided  always,  that,  after  such  verdict  given  and  not 
set  aside  by  the  court,  or  after  such  decision  of  the  coiLrt, 
the  said  conunissioners  or  assistant-commissioner  shall  be 
bound  by  such  verdict  or  decision;  and  the  costs  of  every 
such  action,  or  of  stating  such  case  and  obtaining  a  deci- 
sion thereon,  shall  be  in  the  discretion  of  the  court  in  or 
by  which  tha  same  shall  be  decided,  which  may  order  the 
same  to  be  taxed  by  the  proper  officer  of  the  court,  and  the 
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1840.        like  execution  may  be  had  for  the  same  as  if  sacli  costs 
had  been  recovered  upon  a  judgment  of  record  of  the  said 
court/'     The  statute  gives  the  commissioners  or  assistant- 
commissioner  a  concurrent  jurisdiction  with  that  of  the 
courts  of  equity  to  this  extent — ^not  as  to  the  suit;  butm 
respect  of  the  matters  which  give  rise  to  the  suit.    Soon 
after  the  passing  of  the  tithe  commutation  act^  it  was  sup- 
posed that  the  commissioners  had  no  jurisdiction  where 
suits  were  pending:  but  it  has  been  held  otherwise  since  (88). 
The  award  of  the  assistant-commissioner  in  fact  amounts 
to  nothing :  it  only  suggests  the  doubt  that  the  jury  bad 
already  suggested.     The  most  the  plaintiff  can  be  en- 
titled to,  is,  an  issue  as  to  the  marshland  modus.    InMad- 
dison  V.  NutiaU,  6  Bing.  226,  3  M.  &  P.  544,  and  Budd^. 
Wriffhtf  1  Younge,  147,  the  question  of  boundary  was  held 
to  be  for  the  jury.    The  2  &  3  Vict.  c.  62,  s.  84,  gives  the 
commissioners  or  assistant-commissioner  power  to  ascer- 
tain disputed  boundaries.      [ThuUil,  C.  J. — ^That  appUes 
only  to  disputes  between  any  parishes  or  townships,  or 
between  any  two  or  more  landowners,  touching  the  bound- 
aries of  such  parishes  or  townships,  or  the  lands  of  such 
landowners  respectively.] 

Bompas,  Seijeant,  in  support  of  his  rule. — The  statute 
gives  the  right  of  appeal  to  either  party  dissatisfied  with 
the  award  of  the  commissioners  or  assistant-commissioner. 
[MatUe,  J. — ^No  doubt  the  court  has  under  the  46th  sec- 
tion of  the  6  &  7  Will.  4,  c.  71,  power  to  direct  the  terms 
of  the  issue.  The  matter,  however,  seems  to  be  already 
half  settled  in  the  court  of  Exchequer.]  If  put  to  an 
election,  the  plaintiff  is  content  to  abandon  the  proceed- 
ings in  the  Exchequer. 

TiNDAL,  C.  J. — ^With  respect  to  that  part  of  the  rule 

(88)  See  Wetherell  ▼.  Weighill,  3  You.  &  C.  243;  Girdleitone  t.  Hes- 
ley,  3  You.  &  C.  421. 
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irlncb  prays  that  the  seventy-four  actions  brought  against 
the  plaintiff  in  this  action^  may  be  ordered  to  abide  the 
€?ent  of  this,  it  seeks  that  which  is  wholly  beyond  our 
power.  It  is  not  like  the  common  case  of  a  consolidation 
rale.  The  rule,  therefore,  must  be  discharged :  and  the 
issue  we  direct  will  be — 

"Whether  from  time  whereof  the  memory  of  man  run- 
neth not  to  the  contrary,  there  hath  been  and  now  is 
within  the  parish  of  Tenterden  a  certain  known  portion  of 
the  parish  consisting  of  lands  called  the  marshlands,  and 
whether  within  such  parish  there  hath  been  from  time 
whereof  the  memory  of  man  runneth  not  to  the  contrary 
and  new  is,  a  district  modus  of  Sd.  an  acre  payable  in 
respect  of  such  lands  called  marshlands.'^ 


1840. 


Rule  accordingly  (89). 
(89)  The  rule  was  not  acted  upon. 


Trusloye  v.  Whitechurch  and  Others. 

vHANNELL,  Serjeant,  on  a  former  day  in  this  term, 
obtained  a  rule  calling  upon  the  plaintiff  to  shew  cause 


(90)  Thia  seems  to  be  somewhat 
qnestionable.  Wbere  the  writ  it- 
lelf  is  irregular,  of  course  the  mo- 
tion may  be  to  set  aside  the  writ 
and  subsequent  proceedings:  but, 
inasmuch  as  the  defendant  gene* 
lalljr  has  no  information  other  than 
that  which  the  copy  affords  him, 
and  cannot  safely  assume  an  irre- 
gularity in  the  process  merely  be- 
cange  that  which  purports  to  be  a 
copy  is  defectiTe,  the  safe  and  pro- 
per course  would  seem  to  be,  to 
more  to  set  aside  the  **  copy  and 


service  ;*'  for,  if  the  motion  be,  to 
set  aside  the  **  service"  only,  the 
application  would  probably  be  an- 
swered by  shewing  that  the  service 
was  regular,  though  the  copy  might 
be  defective ;  and  a  motion  to  set 
aside  the  "  copy,"  it  seems  (Hall  t. 
Redington,  5  M.  &  Welsby,  605), 
is  nugatory. 

In  Huggett  V.  Parkin,  1  Bing. 
65,  7  Moore,  359,  where  the  mo- 
tion was  to  set  aside  the  writ,  the 
copy  only  being  defective,  the  rule 
was  discharged  with    costs.      In 


Tuesday, 
June  letk. 
Where  the  copy 
served  is  defec- 
tive, the  proper 
form  of  motion 
is,  to  set  aside 
the  service  (90). 
An  indorse- 
ment that  '*  the 
plaintiff  claims 
50/.  for  debt, 

and  £ for 

costs,"  is  irregu- 
lar, and  aground 
for  setting  aside 
the  service. 
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why  the  service  of  the  copies  of  the  writ  of  snmmoiu 
upon  eight  of  the  ten  defendants  should  not  be  set  aside 
for  irregularity,  with  costs.  The  alleged  irregularity  was 
in  the  indorsement,  which  stated  that  the  plaintiff  claimed 
''  95/.  9s.  6d.  for  debt  and  £        for  costs''  (91). 


Grojan  y.  Lee,  5  Taunt  651,  and 
Williams  y.  Jay,  there  cited,  the 
court  set  aside  the  "  tervice"  for  a 
defect  in  the  "  copy" 

In  Argent  y.  Reynolds,  6  Dowl. 
480,  the  motion  was,  to  set  aside 
**  the  iervice  of  the  writ  of  sum- 
mons, and  the  copy  thereof,"  on 
the  ground  of  an  irregularity  in  the 
tervice,  the  defendant  having  heen 
served  in  London,  when  the  copy 
described  him  as  of  Essex.  Wil- 
liams, J.,  there  says :  "  It  was  con- 
tended, that,  as  there  was  nothing 
wrong  in  the  copy  of  the  writ,  but 
merely  in  the  tervicCf  the  applica- 
tion should  have  been  confined  to 
the  latter.  The  case  of  Huggett  y. 
Parkin  was  relied  on,  and  there  are 
other  cases  to  the  same  effect.  But 
there  the  objection  was,  that  the 
writ  was  right,  and  only  the  service 
was  wrong.  But,  in  the  present 
case,  there  is  nothing  at  all  right; 
for,  if  the  service  is  set  aside,  the 
copy  falls  with  it.  That  was  only 
the  mode  in  which  the  service  was 
effected.  The  rule  being  to  set 
aside  both  service  and  copy  does 
not,  in  my  opinion,  ask  too  much." 

In  Lloyd  v.  Jones,  5  Dowl.  161, 
the  motion  was,  to  set  aside  "  the 
copy  of  the  writ  of  summons,  and 


service  thereof,  and  all  8Qb8e<iQfnt 
proceedings*' — in  Drury  v.  Daren- 
port,  6  Dowl.  162,  to  set  aside  "  tk 
service"  only — and  in  Youlton  ▼. 
HaU,  7  Dowl.  186,  4  M.  &  WeUVy, 
582,  to  set  aside  "  the  copn  d 
the  writ  of  summons,  and  senkt 
thereof:"  and  in  all  these  csta  tbe 
defect  was  in  the  copy, 

(91)  By  rule  II.  of  Hila^Tenn, 

2  Will.  4,  it  is  ordered,  "that,  npoD 
every  bailable  writ  and  warxant, 
and  upon  the  copy  of  any  prooess 
served  for  the  payment  of  any  debt, 
the  amount  of  the  debt  shall  be 
stated,  and  the  amount  of  what  the 
plaintiff's  attorney  claims  for  the 
costs  of  such  writ  or  process,  arrest, 
or  copy  and  service,  and  attesd- 
ance  to  receive  debt  and  costs;  and 
that,  upon  payment  thereof,  within 
four  days,*  to  the  plaintiff  or  his 
attorney,  further  proceedings  will 
be  stayed,"  &c.  And  by  the  sub- 
sequent rule  of  Michaelmas  Tenn, 

3  Will.  4,  it  is  further  orderwl "  that 
rule  II.  of  Hilary  Term,  1832,  shall 
be  applicable  to  all  writs  of  sum- 
mons, distringas,  capias,  and  de- 
tainer, issued  under  the  authority 
of  the  2  WiU.  4,  c.  39,  and  to  the 
copy  of  every  such  writ" 


*  See  Bowdidge  (or  Bowditch)  v. 
Slaney,  2  Scott,  197,  4  Dowl.  140, 
where  it  was  held,  that,  to  entitle  a 
defendant  to  a  stay  of  proceedings  on 
payment  of  tbe  debt  and  costs  indorsed 


on  the  writ,  under  reg.  II.  of  Hilary 
Term,  2  Will  4,  such  paymenc  must        I 
be  made  within  tbe  four  days  limited 
by  the  rule. 
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Bomifa»y  Seijeant,  shewed  cause. — ^The  motion  is  wrong        i84o. 
m  form.    The  rule  seeks  to  set  aside  the  service:  it  should      2     "^"^ 

TRtSLOVE 

haye  been  to  set  aside  the  writ  of  summons  itself^  if,  as  is  «. 

^HThITKCHU  B.CH 

anumed,  the  copies  served  be  true  copies.  In  Hatiher  (or 
Eaker)  y.  Jarmaine,  8  Tyr.  881,  1  C.  &  M.  408,  where  the 
writ  was  regular,  but  the  service  was  irregular,  and  the 
defendant  moved  to  set  aside  the  service  for  irregularity, 
the  court  discharged  the  rule.  And  in  Hall  v.  RedinfftoUf 
5  M.  &  Webby,  605,  it  was  held,  that,  where  the  copy  of  a 
vrit  served  on  the  defendant  is  irregular,  the  application 
should  be  to  set  aside  the  service,  or  the  copy  or  service;  an 
appUcation.  to  set  aside  the  copy  served  is  nugatory. — 
With  respect  to  the  indorsement,  the  utmost  possible  effect 
of  the  omission  of  the  sum  claimed  for  costs,  would  be 
tlus,  that  the  plaintiff  claimed  nothing  for  costs,  and  would 
have  been  compelled  to  accept  the  debt  without  costs,  if 
duly  tendered. 

Channell,  Serjeant,  in  support  of  his  rule. — The  rule  of 
court  entitles  the  defendant  to  settle  the  action  within  the 
four  days  on  payment  of  the  debt  and  costs  indorsed  on 
the  writ.  He  clearly  cannot  have  the  full  benefit  of  this 
very  salutary  rule  if  an  indorsement  of  this  vague  and  un- 
certain description  be  tolerated.  No  doubt  the  plaintiff 
might  have  abandoned  his  costs :  but  he  has  not  done  so. 
Then,  as  to  the  form  of  the  motion — ^In  Hasker  v.  Jar- 
nutine,  it  does  not  appear  how  the  court  ascertained  whe- 
ther the  writ  itself  was  regular  or  not :  and  the  decision  is 
irreconcileable  with  principle.  The  writ  is  to  have  in  and 
upon  it  certain  requisites,  and  a  copy  is  to  be  delivered  to 
the  defendant.  The  copy  being  defective,  there  can  be  no 
reason  why  the  defendant  should  not  move  to  set  aside  the 
service  of  such  defective  copy.  In  Chalkley  v.  Carter, 
4  Dowl.  480,  Parke,  B.,  says :  ''  The  mistake  in  the  copy 
did  not  warrant  the  order  for  setting  aside  the  writ" 
Hall  y.  Redinffton,  5  M.  &  Welsby,  606,  is  an  authority  to 
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1840.        shew  that  the  proper  form  of  motion  in  such  case  is,  to  set 
aside  the  service. 


Truslovb 

V. 

Whitechuech* 


TiNDAL,  C.  J. — ^With  respect  to  the  form  of  the  motion, 
it  appears  to  me  that  the  case  of  Hall  v.  Bedmgton  is 
decisive  of  the  present.  The  argument  on  the  part  of  the 
plaintiff  amounts  to  this,  that,  unless  it  be  shewn  that  the 
copy  served  is  not  a  true  copy,  the  writ  itself  must  be 
wrong,  and  the  motion  should  have  been  addressed  to 
that.  But  it  seems  to  me  that  the  more  correct  course  is 
to  move  to  set  aside  the  service.  The  copy  served  is 
indorsed  thus — "The  plaintiff  claims  95/.  9*.  6rf.  for  debt 
and  £  for  costs,  and  if  &c.  This  leaves  the  defend- 
ant in  complete  uncertainty  as  to  the  amount  of  the 
claim  that  is  made  upon  him.  Unquestionably  it  is  per- 
fectly competent  to  the  plaintiff  to  waive  his  claim  to 
costs :  but  he  must  not  leave  the  matter  in  doubt.  I  think 
the  service  is  irregular,  and  therefore  that  the  role  must 
be  made  absolute. 

CoLTMAN,  J. — ^I  am  of  the  same  opinion.  The  inten- 
tion of  the  indorsement  was  to  convey  to  the  mind  of  the 
party  in  intelligible  language  the  amount  that  is  de- 
manded of  him.  I  cannot  by  this  indorsement  understand 
that  the  plaintiff  meant  to  waive  the  costs.  With  respect 
to  the  form  of  the  motion,  I  agree  with  my  Lord  Chief 
Justice. 

Maule,  J. — ^I  am  also  of  opinion  that  the  rule  should 
be  made  absolute.  As  I  read  the  indorsement,  the  plain- 
tiff claims  95/.  9*.  6rf.  for  debt  and  an  uncertain  sum  for 
costs.     The  motion  is  correct  in  form. 

Rule  absolute. 
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Robertson  v.  Sheward  and  Oreatwood.  Saturday 

TJune  13M. 
HIS  was  an  action  of  assumpsit  upon  a  promissory  note.   The  piainciff 

The  declaration  stated,  that,  before  and  at  the  time  of  paytc"/a*note 
making  the  promissory  note  thereafter  mentioned,   the  in«de  payable 

^  ^  ^  'on  demand  to 

plaintiff  was  the  manager  of  a  certain  bank  called  The  "the  manager 
National  Provincial  Bank  of  England,  and,  the  plaintiff  Provincial  Bank 
being  snch  manager  as  aforesaid,  the  defendants  and  one  but^dld^nof  iuc 

W,  Chapman,  since  deceased,  theretofore,  to  wit,  on  the  "  P^^ic  offi- 
cer:— Held, 
26th  March,  1836,  made  their  promissory  note  in  writing,  that,  upon 

and  thereby  promised  to  pay  to  the  plaintiff,  by  the  name  ^^\n  fact  the 

and  description  of  manager  of  the  National  Provincial  |Sa"^d''*"d 

Bank  of  England,  the  sum  of  1000/.,  three  months  after  ^^^  been  duly 

demand,  and  then  delivered  the  said  promissory  note  to  ofthe  bank,  the 

the  plaintiff,  and  promised  the  plaintiff  to  pay  the  same  fitud'toTeco***" 

according  to  the  tenor  and  effect  thereof:  and  the  plaintiff  7«'[  *"<*  '^at, 

'='  ^  *  in  the  absence 

said,  that,  although  pajrment  of  the  said  note  was  after  of  a  plea  that 
the  death  of  the  said  W.  Chapman,  and  more  than  three  established  un- 
months  before  the  commencement  of  this  suit,  to  wit,  on  ^^^  the  provi- 

'  '  sions  of  the 

the  Ist  January,  1839,  duly  demanded  by  the  plaintiff  of  7  Geo.  4,  c.4«, 

,    ^      ,  ,.  ,  ,      m  1.    ,        and  that  the 

the  defendants,  according  to  the  tenor  and  effect  of  the  plaintiff  was  not 
said  note;  yet  the  defendants  had  not  paid  the  same,  or  cer.^"wM  n?t" 
any  part  thereof,  nor  did  the  said  W.  Chapman  in  his  life-  necessary  for 

•^   ^  '  ^  the  plaintiff  to 

time  pay  the  same,  or  any  part  thereof,  but  the  same  was  shew  that  he 
still  wholly  due  and  unpaid,  to  the  damage  of  the  plaintiff  petent  to  Oie' 
of  1000/.,  and  therefore  he  brings  his  suit  &c.  fhlwlhal  he 

The  defendants  severed  in  pleading,  setting  up,  however,  «'*»* "»'  '"ch 

-  „       _  ,    «  o     JT/  public  officer. 

substantially  the  same  defences. 

The  first  plea  was,  that  the  defendants  and  Chapman  First  plea. 
did  not  make  the  promissory  note  in  the  declaration  men- 
tioned, in  manner  and  form  as  therein  mentioned. 

The  second,  that  payment  of  the  promissory  note  in  second  plea. 
the  declaration  mentioned  was  not  duly  demanded  by  the 
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Third  plea. 


Fourth  plea. 


Fifth  plea. 


plaintiff  according  to  the  tenor  and  effect  thereof^  in  man- 
ner and  form  as  the  plaintiff  had  above  in  his  declaration 
in  that  behalf  alleged. 

The  third  plea  was  as  follows : — "  That  the  said  promis- 
sory note  in  the  declaration  mentioned  was  and  is  a  certain 
promissory  note  in  the  words  and  figures^  and  to  the  pur- 
port^ tenor^  and  effect  following,  that  is  to  say — 
" '  £1000.  "  '  Birmingham,  March  26th,  1836. 

^'  'Three  months  after  demand,  we  promise  to  pay  to 
the  Manager  of  the  National  Provincial  Bank  of  England 
the  snm  of  one  thousand  pounds. 

'' '  Thomas  Sheward, 
"  '  William  Chapman, 
'' '  William  Greatwood.' 
And  the  defendant  further  said  that  the  said  plaintiff  was 
not,  at  the  time  of  the  making  of  the  said  note,  nor  was 
nor  had  been  at  any  time  since,  the  Manager  of  the  Na^ 
tional  Provincial  Bank  of  England  in  the  said  promissoiy 
note  mentioned,  according  to  the  true  intent  and  mean- 
ing of  the  said  promissory  note'' — ^verificatio  <. 

The  fourth  plea  in  substance  stated,  that  the  note  was 
made  and  given  to  the  plaintiff  on  behalf  of  the  bank  as 
security  only  for  the  account  of  Messrs.  Chapman  & 
Brown,  until  certain  leases  and  mortgages  were  deposited 
with  the  bank,  and  which  were  so  deposited  before  pay- 
ment of  the  note  was  demanded. 

The  fifth,  that  the  note  was  given  to  the  plaintiff  on  be- 
half of  the  bank,  and  as  security  only  for  the  account  of 
Messrs.  Chapman  &  Brown  until  they  should  have  secured 
the  same  by  mortgage  of  certain  premises;  that  they  were 
ready  to  have  given  such  mortgage,  but  that  the  bank,  in 
fraud  of  the  defendants,  induced  them  to  give  a  mortgage 
of  the  same  premises  for  another  debt,  and  on  a  different 
accoimt,  and  prevented  its  being  given  for  the  banking 
account;  and  that  so  the  defendants  as  sureties  were  dis- 
charged— verification. 
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The  nxth,  that  the  note  was  given  to  the  plaintiff  on        1840. 
behalf  of  the  bank  as  seenrity  for  monies  to  become  due     robertsoh 
by  Chapman  &  Brown ;  and  that  the  defendants  as  sure-  «• 

.  _.      _  T   1  .  ,        .  1  >-rt  Shbward. 

ties  were  discharged  by  time  havmg  been  given  to  Chap-  .. 
man  &  Brown,  in  pursuance  of  an  agreement  to  that  effect 
made  with  Chapman  &  Brown  and  a  third  party — ^verifi- 
cation. 

The  seventh,  that  the  note  was  given  to  the  plaintiff  on  Seventh  plea, 
behalf  of  the  bank  as  security  for  Chapman  &  Brown,  and 
that  certain  leases  and  mortgages  were  delivered  to  and 
accepted  by  the  bank  in  substitution  for  and  in  satisfaction 
of  the  same. 

The  plaintiff  joined  issue  upon  the  first  and  second  RepUcations. 
pleas ;  and  replied  to  the  third,  that  he,  the  plaintiff,  was 
at  the  time  of  the  making  of  the  note  and  since,  to  wit, 
from  thence  hitherto,  hath  been  the  manager  of  the  Na- 
tional Provincial  Bank  of  England  in  the  said  note  men- 
tioned— concluding  to  the  country;  to  the  fourth,  fifth, 
and  sixth,  de  injuri& ;  and  to  the  seventh,  that  the  said 
Messrs.  Chapman  &  Brown  in  that  plea  mentioned  did 
not  deliver  to  the  said  National  Provincial  Bank  of  Eng- 
knd,  nor  did  the  said  National  Provincial  Bank  of  Eng- 
hmd,  or  the  said  plaintiff,  accept  or  receive  the  said  leases 
and  mortgages  in  that  plea  mentioned  and  referred  to,  or 
any  of  them,  in  full  satisfaction  or  discharge  of  the  said 
promissory  note,  or  of  all  or  any  liability  of  the  defendants 
in  respect  thereof,  in  manner  and  form  as  in  that  plea  al- 
leged-—concluding  to  the  country.    Issue  thereon. 

The  cause  was  tried  before  Lord  Denman  at  the  last 
Spring  Assizes  at  Warwick,  when  the  following  facts 
appeared  in  evidence : — The  National  Provincial  Bank  of 
England  was  established  under  the  provisions  of  the  7  Geo. 
4,  c.  46,  the  principal  office  being  in  London,  and  branches 
in  various  other  parts  of  England;  the  plaintiff  being  the 
general  manager.  The  note  declared  upon  was  given,  and 
the  whole  transaction  relating  to  it  took  place,  at  Binning- 
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ham,  where  the  company  had  a  branch,  the  local  manager 
of  which  at  the  time  was  one  Ehick.  The  note  was  given 
by  the  defendants  and  William  Chapman  as  security  for 
advances  to  be  made  by  the  bank  to  Messrs.  Chapman 
&  Brown.  In  March,  1 837,  Messrs.  Chapman  &  Brown  be- 
came bankrupts,  having  considerably  overdrawn  their  ac- 
count with  the  bank.  On  the  8rd  April,  1837,  the  follow- 
ing demand  was  served  on  the  defendants  by  a  derk 
belonging  to  the  Birmingham  branch : — 

"  National  Provincial  Bank. 
"  Birmingham,  April  3rd,  1837. 
"Gentlemen — We  request  payment  of  the  note  given  by 
you  to  the  bank,  at  three  months  after  demand,  as  security 
for  the  account  of  Messrs.  Chapman  &  Brown. 

''  H.  Rotton  and  E.  Lloyd, 
(Addressed  to  the  three)  "  Joint  Managers.*' 

There  was  no  evidence  to  shew  that  this  demand  was 
made  by  the  direction  of  the  plaintiff.  As  to  the  last  four 
issues  the  evidence  was  contradictory. 

On  the  part  of  the  defendants,  it  was  submitted  that 
there  was  no  evidence  of  a  demand  of  payment  by  or  on 
behalf  of  the  payee,  assuming  the  plaintiff  to  be  the  payee; 
and,  supposing  the  demand  to  have  been  a  sufficient  de- 
maud  on  behalf  of  the  bank,  that  the  action  should  have 
been  brought  in  the  name  of  their  pubHc  officer. 

His  lordship  declined  to  nonsuit  the  plaintiff,  thinking 
that  the  fact  of  the  plaintiff  being  the  public  officer  of  the 
bank  ought  to  have  been  traversed. 

The  jury  having  returned  a  verdict  for  the  plaintiff— 

Channell,  Serjeant,  in  the  last  term,  obtained  a  rule  nisi 
for  a  new  trial,  on  the  ground  of  misdirection,  and  that 
the  verdict  was  not  warranted  by  the  evidence. — He  sub- 
mitted that  the  evidence  tended  to  shew  that  Ehick,  and 
not  the  plaintiff,  was  the  payee  of  the  note ;  that  the  plain- 
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tiff  should  have  sued  as  public  officer;  and  that  the  de-         1840. 
fendants  could  not  traverse  the  fact  of  his  being  public 
officer^  the  plaintiff  not  having  alleged  and  made  it  ma- 
terial 

Gimlbum,  Serjeant^  shewed  cause. — The  note  was  made 
payable  to  the  manager  of  the  National  Provincial  Bank  of 
England,  and  it  was  proved  that  the  plaintiff  filled  that 
character;  he  therefore  was  the  proper  person  to  sue.  In 
Pease  v.  Hirst,  5  M.  &  R.  88,  10  B.  &  C.  122,  A.  gave  his 
bankers,  as  a  security  for  advances,  a  note  by  which  he  and 
B.  jointly  and  severally  promised  to  pay  on  demand  to  the 
bankers  or  order  300/.  with  interest;  the  bankers  credited 
A.  Ynth  the  amount  of  the  note,  and  debited  him  yearly 
with  interest ;  upon  a  change  in  the  firm  of  the  bankers, 
the  note  (unindorsed)  was  with  A.'s  account  transferred  to 
the  new  firm :  and  it  was  held  that  the  note,  being  a  con- 
tinuing security,  might  be  enforced  notwithstanding  the 
change  in  the  banking  firm;  and,  not  having  been  in- 
dorsed, that  the  original  payees  (or  the  survivor  of  them) 
were  the  proper  persons  to  sue  upon  it. 

Channett,  Serjeant,  in  support  of  the  rule. — The  plaintiff 
was,  it  is  true,  proved  to  be  the  manager  of  the  London 
branch  of  the  establishment.     But  it  was  clear  from  the 
whole  of  the  evidence  that  he  was  not  the  individual  in- 
tended to  be  described  in  the  note  as  payee :  for,  the  whole 
transaction  took  place  at  Birmingham,  where  the  note  was 
dated,  and  where  Elrick  was  manager  at  the  time  the  note 
was  given.     The  demand  itself  was  conclusive  to  shew  that 
the  plaintiff  was  not  the  manager  at  Birmingham.     The 
plaintiff  not  having  described  himself  as  the  public  officer 
of  the  company,  the  defendants  could  only  traverse  the  fact 
of  his  being  the  payee  in  the  manner  they  have  done  by 
their  third  plea. 

VOL.  I.  p  p 
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TiNi>AL,  C.  J. — The  first  objection  m  tlm  case  arises  oa 
the  third  plea,  which,  after  setting  out  the  note,  alleges 
that  "  the  plaintiff  was  not  at  the  time  of  making  the  said 
note,  nor  was  nor  hath  been  at  any  time  since,  the  manager 
of  the  National  Provincial  Bank  of  England  in  the  said 
promissory  note  mentioned,  according  to  the  true  intent  sod 
meaning  of  the  said  promiss(Nry  note/^  This  amounts  in 
effect  to  an  assertion  that  the  action  is  wrongly  brought, 
the  plaintiff  not  beiag  the  payee.  It  appears  that  there  is 
a  bank  in  London  called  the  National  Provincial  Bank  of 
England,  having  branches  in  various  parts  of  the  countrv, 
all  being  parts  of  the  same  co-partnership :  just  as  if  a 
banker  in  London  or  elsewhere  were  to  send  a  clerk  to 
transact  business  for  him  at  a  distant  town  on  market-days. 
Unless  the  fact  of  the  note  being  dated  Birmingham  is  to 
give  the  transaction  a  colour  which  otherwise  would  not 
belong  to  it,  there  is  nothing  to  warrant  a  eondusion  that 
it  was  i)itended  to  be  made  payable  to  any  othar  than  the 
general  manager  of  the  company.  And  it  ^tinctly  ap- 
peared that  the  plaintiff  was  the  general  manager.  I 
therefore  think  the  third  plea  was  properly  negatived.— 
That  ojbjection  being  got  over,  there  is  no  room  for  the 
other ;  to  raise  which  it  should  have  appeared  upon  the  re- 
cord that  the  company  was  a  co-partnership  or  eompaoy 
within  the  statute  7  Gea  4,  c.  46,  and  that  the  plaintiff 
was  not  the  registered  public  officer.  Upon,  the  record  as 
it  now  stands,  the  objection  does  not  arise* 

CoLTMAN,  J. — ^The  objection  taken  is  that  the  plaintiff 
was  not  the  party  to  whom  as  payee  the  note  was  gi?en» 
but  Elrick,  the  person  who  negotiated  the  transactioa.  I 
am  not  prepared  to  say  that  upon  the  evidence  that  so  ^ 
peared :  on  the  contrary,  I  entertain  no  doubt,  that,  if  that 
question  had  been  specifically  left  to  the  jury,  they  would 
have  found  that  the  plaintiff  was  the  person  intended;  and 
so  the  note  upon  the  face  of  it  imported.     It  does  not, 
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iower^r,  itpyear  upan  Lord  Denmati^s  notes  that  the  objec-        1840. 

tion  waa  taken ;  the  only  points  that  appear  to  have  been 

made  were,  that  there  was  no  proof  of  a  demand  npon 

Chapman,  one  of  the  joint  makers  of  the  note,  and  that 

the  demand  npon  the  other  two  (the  present  defendants) 

was  not  made  by  the  proper  party.    From  the  very  nature* 

of  their  employment,  however,  as  chief  clerks,  it  appears 

to  me  thftt  Rotton  and  Lloyd  were  authorized  to  make  the 

demand :  and  the  demand  is  not  invalidatad  by  the  6ir- 

eumstanee  (rf  their  calling  themselves  "  joint  managers.^ 

There  is  no  ground  for  a  new  triaJ. 

Erskine,  J. — ^I  am  also  of  opinion  that  the  rule  should 
be  discharged.     The  main  question  is,  whether  or  not  the 
plaintiff  was  the  proper  person  to  sue.     The  declaration 
states  that  the  plaintiff  was  at  the  time  of  making  the 
note  and  at  the  time  of  the  commencement  of  the  action 
the  manager  of  th«  National  Provincial  Bank  of  England, 
and  that  the  note  in  question  was  made  payable  to  him  by 
that  description.     The  first  plea  traverses  the  making  of 
the  note  as  alleged,  and  the  third  states  that  the  plaintiff 
was  not  at  the  time  of  the  making  of  the  note,  nor  has  he 
at  any  time  since  been,  the  manager  of  the  National  Pro- 
vincial Bank  of  England  in  the  note  mentioned  :  and  it  is 
contended  that  the  defendants  are  entitled  to  the  verdict 
upon  these  two  pleas,  because  the  plaintiff  was  not  proved 
to  have  been  the  person  designated  in  the  note  as  the  ma- 
nager of  the  bank ;  the  note  having  been  in  fact  given  to 
one  Elrick,  the  manager  of  the  branch  at  Birmingham, 
the  individual  with  whom  the  contract  was  made  for  the 
advances  for  which  the  note  was  given  as  a  security,  and 
the  plaintiff  being  the  London  manager  only.    It  appears 
to  me;,  however^  that  there  was  sufficient  evidence   to 
shew  that  the  note  was  given  to  the  plaintiff  as  manager. 
The  plaintiff  was   not  merely  manager  of  the   London 
establishment;   for,  in  London  the  company  could  not 
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carry  on  any  business  as  bankers ;  but  be  was  the  general 
superintending  manager  of  the  entire  establisbment,  with 
all  its  branches.  The  description  in  the  note  more  pro- 
perly applies  to  him  :  and  it  must  have  been  understood, 
at  the  time  the  note  was  given,  that  it  was  given  to  the 
general  manager  of  the  concern. 


Maule,  J. — I  am  of  the  same  opinion.  The  plsintiff 
was  the  person  who  filled  the  office  of  manager  of  the 
National  Provincial  Bank  of  England.  The  third  plea 
was  clearly  disproved :  and  so  the  jury  would  have  found 
if  the  question  had  been  specifically  presented  to  them.  I 
think  the  plea  bad  in  form :  it  is  a  round-about  and  a^- 
mentativc  way  of  sajring  that  the  defendants  did  not  make 
the  vote.  It  is  then  said,  that,  not  being  the  payee  of 
the  note,  the  plaintiff  should  have  been  shewn  to  be  the 
registered  public  officer  of  the  bank,  to  entitle  him  to  sue. 
But  that  objection  does  not  arise  upon  the  form  of  the 
record.  It  seems  to  me  that  there  was  nothing  wrong 
either  in  the  summing  up  or  in  the  verdict. 

Rule  discharged. 


Brownlow  t;.  ToMLiNsoN,  Walkek,  Clayton,  and 
Others. 

1  HIS  was  an  action  of  trespass  for  breaking  and  entering 
the  plaintiff's  close  called  Hall  Close. 

The  defendants  pleaded — first,  not  guilty — ^secondly,  that 
the  close  was  not  the  close  of  the  plaintiff— thirdly,  soil 
and  freehold  in  the  Queen — ^fourthly,  soil  and  fireehold  in 
in*an  action  for  the  Archbishop  of  York — fifthly,  soil  and  fireehold  in 
JLf  wmiured  *^®  defendants  Walker  and  Clayton,  the  surveyors  of  the 

upon  this  sUp  of 

land  a  year  after  the  indosure,  the  plaintiff  in  his  declaration  described  the  lociu  in  quo  as  Hall 

Close :— Held,  that  it  was  well  described. 


Monday^ 
June  15M. 
The  owner  of 
a  close  called 
Hall  Close  re- 
moTed  an  old 
fence  and  added 
to  his  close  a 
small  slip  of 
land  adjoining 
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b'ghways  of  the  parish  of  Beckingham — sixthly^  soil  and  1840. 
freehold  in  the  chnrchwardens  and  overseers  of  the  poor  of 
the  parish  of  Beckingham.  The  seventh  plea  set  out  an 
indosure  act  passed  in  1774^  whereby  the  commissioners 
were  authorized  to  set  out  certain  roads,  the  soil  &c.  of  the 
roads  so  set  out  to  be  vested  in  the  surveyors  of  the  high- 
way for  the  time  beings  and  the  herbage  &c.  to  be  applied 
towards  the  repairs  of  the  highways  in  the  parish :  the 
eighth^  that  the  locus  in  quo  was  an  occupation  way  for 
the  inhabitants  of  Beckingham:  and  the  ninth  alleged 
generally  a  public  right  of  way. 

Issue  was  joined  on  the  first  and  second  pleas :  to  the 
third,  fourth,  fifth,  and  sixth,  the  plaintiff  replied  that  the 
locus  in  quo  vras  his  close,  soil,  and  freehold ;  and  he  tra- 
versed the  several  rights  of  way  set  up  by  the  seventh, 
eighth,  and  ninth  pleas.  There  was  also  a  new-assign- 
ment of  extra  viam,  in  the  usual  form;  to  which  the 
defendant  pleaded  not  guilty. 

The  cause  was  tried  before  Lord  Denman,  C.  J.,  at  the 
last  Assizes  for  Nottinghamshire.     The  plaintiff,  it  ap- 
peared, was  the  owner  of  a  close  called  Hall  Close,  adjoin- 
ing a  lane  called  Cow  Lane,  which  had  been  set  out  under 
an  indosure  act  in  1774,  and  which  was  used  as  a  public 
road,  leading  to  a  towing-path  connected  with  the  River 
Trent.    There  was  evidence  of  repeated  acts  of  ownership 
exercised  by  the  surveyors  of  the  highways  for  the  parish 
in  which  the  road  was  situate,  over  some  strips  of  land  at 
the  roadside  :  and  it  appeared,  that,  about  three  years  ago, 
the  surveyors  and  churchwardens  had  permitted  some  poor 
persons,  for  a  trifling  consideration,  to  inclose  these  strips 
for  gardens.     Early  in  1838,  the  plaintiff  removed  the  old 
fence  and  took  these  gardens  into  Hall  Close.    In  May, 
1839,  the  defendants,  two  of  whom.  Walker  and  Clayton, 
were  surveyors  of  the  highways  for  the  parish  of  Becking- 
ham, went  with  a  number  of  labourers  armed  with  axes 
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1840.        and  hatchets,  and  cut  down  and  removed  the  posts  and 
fences  set  up  by  the  plaintiff. 

On  the  part  of  the  defendants,  it  was  contended  that 
the  locus  in  quo  was  improperly  described  in  the  declara- 
tion as  ^'  Hall  Close/'  the  whole  of  the  evidence  aheving, 
that,  before  the  usurpation  of  it  by  the  plaintiff,  it  bad 
been  known  by  no  other  name  than  that  of  "  Cow  Lane/' 

His  lordship  was  of  opinion  that  the  close  was  properly 
described  as  Hall  Close :  and  be  left  it  to  the  jury  to  laj 
whether  or  not  any  of  the  justifications  had  been  made 
out,  and  whether  or  not  the  defendants  had  been  g;uiItT  of 
excess  in  the  assertion  of  their  right. 

The  jury  returned  a  verdict  for  the  defendants  upon  the 
seventh,  eighth,  and  ninth  issues ;  and  for  the  plaintiff  on 
the  other  issues ;  and  also  for  the  plaintiff  on  the  nev- 
assignment — damages  10/. 

Goulbum,  Serjeant,  in  the  last  term,  pursuant  to  leave 
reserved  to  him  at  the  trial,  obtained  a  rule  nisi  to  enter 
the  verdict  for  the  defendants  upon  all  the  issues,  on  the 
ground  of  the  alleged  variance. 

Adams,  Serjeant,  also  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  that  the  jury,  under  the  direction  of 
his  Lordship,  had  improperly  found  that  the  locus  in  quo 
was  both  an  occupation  way  and  a  public  highway,  which 
the  learned  Serjeant  submitted  could  not  co-exist.  Bat 
the  discussion  of  this  rule  ultimately  became  unnecessary. 

Adams,  Serjeant,  and  Humjret/,  now  shewed  cause  against 
the  ride  obtained  on  the  part  of  the  defendants. — ^Tbere 
was  no  variance.  By  whatever  name  the  locus  in  quo  was 
before  called  or  known,  from  the  moment  of  its  inclosure 
within  the  boundary  of  Hall  Close  it  became  to  all  intents 
and  purposes  a  part  of  Hall  Cbse,  and  could  not  properly 
be  described  by  any  other  name.     There  was  ample  eri- 
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dcnce  to  satisfy  the  jury  that  the  whole  was  Hall  Close,        ifHO. 

Suppose  a  man  having  two  closes  known  by   different     g^^^^'JJTow 

names,  separated  from  each  other  by  a  zig-zag  fence  which  v- 

he  chooses  to  make  straight,  wonld  the  portions  of  each 

dose  that  had  thus  changed  their  locality  with  reference  to 

the  fence  still  retain  their  old  names?     But,  if  the  court 

should  be  of  opinion  that  the  locus  in  quo  was  not  Hall 

Close,  then  it  would  follow  that  the  defendants  had  not  the 

right  of  way  they  claim  over  Hall  Close,  and  so  the  plaintiff 

would  be  entitled  to  the  verdict  upon  all  the  special  pleas. 

[Enkine,  J. — In  that  case  the  defendants  would  be  entitled 

to  the  verdict  upon  the  first  issue,  and  also  upon  not 

guilty  to  the  new-assignment.] 

GouUum,  Serjeant,  and  Wkitekurst,  in  support  of  the 
mle. — ^The  locus  in  quo  clearly  was  not  Hall  Close.  The 
simple  question  is,  whether  a  party  can,  by  the  mere 
wrongful  act  of  adding  to  his  close  land  adjoining,  which 
has  always  been  known  by  another  name,  justify  the  de- 
scription of  it  in  a  declaration  in  trespass  as  part  of  his 
own  close. 

TiKDAL,  C.  J. — ^The  question  in  this  case  is,  whether  the 
verdict  which  has  been  entered  for  the  plaintiff  on  the  ge- 
neral issue  and  on  the  new-assignment,  ought  to  stand,  or 
whether,  upon  the  evidence  as  it  appears  upon  Lord  Den- 
man's  notes,  it  ought  not  to  be  entered  on  those  two 
issues  for  the  defendants.  The  ground  upon  which  the 
defendants  contend  that  the  verdict  ought  to  be  entered 
for  them,  is,  that  the  locus  in  quo  is  wrongly  described  in 
the  declaration.  In  the  declaration  the  place  where  the 
alleged  trespass  was  committed  is  called  ''Hall  Close.'' 
The  evidence  was,  that  the  spot  in  question  was  a  small 
strip  of  land  which  had  formed  originally  part  of  a  lane 
called  Cow  Lane,  and  which  the  plaintiff  had  about  two 
years  since  added  to  Hall  Close.    This,  it  was  insisted,  was 
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1840.  a  variance.  It  is  extremely  difficult  to  place  a  Umit  in 
point  of  time  to  the  acquisition  of  a  name  to  accretions  of 
this  sort:  but^  one  thing  is  clear^  that^  if  the  plaintiff 
had  called  the  locus  in  quo  ^'Cow  Lane^^'  the  objection 
would  have  been,  that^  when  added  to  it^  it  became  to  all 
intents  and  purposes  part  of^  and  ought  to  have  been 
described  as^  '^Hall  Close.''  K  the  proper  name  and 
description  of  the  close  was  really  matter  of  doubt,  it 
should  have  been  left  to  the  jury  to  say  whether,  at  the 
time  the  alleged  trespass  was  committed,  it  had  become 
known  by  the  name  of  Hall  Close  or  not.  I  know  no 
rule  of  law  to  prevent  a  man  from  calling  his  close  by  any 
name  he  pleases :  and  there  certainly  was  evidence  here  to 
shew  that  the  entire  inclosure  was  known  by  the  name  of 
"  Hall  Close."  One  cannot  but  observe  that  the  whole 
difficulty  arises  from  the  defendants  having  used  more 
violence  than  was  necessary ;  they  might  have  been  con- 
tent to  suffer  judgment  by  default  upon  the  new-assign- 
ment. The  rule  obtained  by  the  defendant  must  be  dis- 
charged. The  cross  rule  is  not  insisted  upon,  and  diere- 
fore  that  will  be  discharged  also. 

CoLTMAN,  J. — I  am  of  the  same  opinion.  There  was 
evidence  whence  the  jury  might  reasonably  conclude,  and, 
if  put  to  them,  would  doubtless  have  concluded,  that  the 
locus  in  quo  had  acquired  the  name  of  Hall  Close.  The 
defendants  were  not  misled:  and  I  think  the  justice  of  the 
case  is  with  the  verdict. 

Erskine,  J. — I  am  of  the  same  opinion.  The  small 
addition  to  Hall  Close  could  hardly  be  said  to  have  been 
properly  described  if  called  by  any  other  name. 

Maule,  J. — ^Whether  or  not  the  locus  in  quo  was  po- 
perly  described  as  Hall  Close,  was  a  matter  of  feet  as  to 
which  no  doubt  could  be  entertained,  upon  the  evidence. 
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When  the  piece,  which  is  said  to  have  been  cribbed  from         1840. 
thcToad  side^  was  added  to  Hall  Close^  it  woiQd  in  common 
parlance  be  said  that  Hall  Close  had  been  enlarged. 

Bules  discharged. 


Chapman  v.  Dayis.  Monday, 

A  June  10th. 

RULE  to  plead  in  this  case  was  entered  at  the  rule  There  is 


noir- 

office  at3</clock  on  Saturday  the  23rd  May.    At  6  o'clock  enS' a  mie 
on  the  same  evening  the  defendant  was  served  with  a  de-  *°  plead  before 

.  ,      i.  Mjrvice  of  de- 

ciarabon  and  demand  of  plea.     At  half-past  11  o'clock  ciaration,  but 
on  the  morning  of  the  28th,   the  plaintiff  signed  judg-  Jay.  *  "*"* 
ment  for  want  of  a  plea.      A  plea  was  tendered  at  12 
o'clock,  and  refused.    A  judge  at  chambers  having  made 
an  order  setting  aside  the  judgment  as  irregular — 

Ta^aurd,  Serjeant,  on  a  former  day  in  this  term,  ob- 
tained a  role  nisi  to  set  aside  the  order. 

Chtmnett,  Serjeant,  shewed  cause. — He  submitted  that 
it  was  clearly  an  irregularity  to  enter  the  rule  to  plead 
before  the  declaration  was  served  or  filed;  and  cited  Ben- 
nett  v.  Smith,  3  Scott,  673,  3  New  Cases,  305,  where  this 
court  held  that  leaving  the  rule  to  plead  at  the  office  before 
notice  of  the  filing  of  the  declaration  had  been  duly  served, 
was  irregular. 

Talfourd,  Serjeant,  in  support  of  his  rule,  relied  on  Aik- 
mon  V.  Conway,  3  M.  &  Welsby,  71,  where  it  was  held  that 
there  is  no  irregularity  in  entering  a  rule  to  plead  before 
notice  of  declaration,  but  on  the  same  day :  Parke^  B., 
aaying  that  the  court  will  not  inquire  at  what  hour  each 
act  was  done;  and  Alderson,  B.,  adding — "  It  is  a  good 
role,  that,  when  two  things  are  done  on  the  same  day,  that 
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■hall  be  presumed  to  hiiFe  been  done  first  wbich  ought  to 
be  so/' 

Pjsa  Cu&iAM. — Aikman  v.  Conway  must  govern  this 
case.  But^  the  defendant  swearing  to  merits,  the  rule 
will  be  made  absolute  on  payment  of  costs. 

Rule  accordingly. 


Wednesday,  FbkNLET  t;.  WoRTHINGTON. 

June  17  th.     -q 
The  defendant,  JdY  the  2  Will.  4,  c.  45  (the  Reform  Act),  s.  3,  it  was 
borougCacting  cuactcd  that  each  of  the  places  named  in  the  schedule 
under  the  92nd  thereto  marked  C  (amongst  which  was  Stockport),  shoidd, 

section  of  the  v  o  r       /' 

5&  6  Will.  4,  for  the  purposes  of  that  act,  be  a  borough,  and  should  as 
warrant  against  8uch  borough  iucludc  the  placc  or  placcs  respectively 
oversier^if^i"  which  should  be  comprehended  within  the  boundaries  of 
township  part     guch  borough,  as  such  boundaries  should  be  settled  and 

of  which  was        ,.,     ,,  t  ii.i  -i 

within  and  part  descnbcd  by  an  act  to  be  passed  for  that  purpose  m  the 
rough^to  revy"  ^^^^  present  parliament,  which  act,  when  passed,  should  be 
the  proportion    deemed  and  taken  to  be  part  of  that  act  as  fiilly  and  effeo 

of  a  borough-  *  -^ 

rate  for  that      tually  as  if  the  same  were  incorporated  therewith. 
township  which      By  the  2  &  8  Will.  4,  c.  64  (the  Boundaries  Act)  s.  35, 
bi)TOugh!^''in^   it  is  enacted  '"that  the  several  cities,  boroughs,  and  places 
trespass  against  specified  iu  the  schedulc  to  the  act  marked  O,  shall,  as  to 

the  mayor  for  a     *  .  .  r 

seizure  of  the     the  election  of  members  or  a  member  to  serve  m  parlis- 

under\hi8^war-  Dient,  respectively  include  the  places  and  be  comprised 

'J"^T'^®^'^*  within  the  boundaries  which  in  such  schedule  are  respect- 
that  the  mayor    .  ,  ,  * 

had  no jurisdic-  ivcly  Specified  and  described  in  conjunction  with  the  names 
such  warrant;  of  such  citics,  boroughs,  and  places  respectively .''  In  this 
pws  was  thT  schedule,  the  borough  of  Stockport  is  declared  to  comprise 
proper  remedy,  within  it  amougst  other  places  the  township  of  Stockport 
and  the  hamlets  of  Brinksway  and  Edgeley ;  which  latter 
is  part  of  the  township  of  CIteadle  Buckley. 


TRINITY  TERM^  3  VICTORIA.  488 

Bjr  the  5  ft  6  Will.  4,  c.  76  (the  Municipal  Corporation         1840, 
act),  8.  7,  it  18  enacted^. that,  after  the  passing  of  that  act,       p    '^ 
the  metes  and  bouods  of  the  several  boroughs  named  in  * 

ihe  first  section  of  certain  schedules  to  the  act  annexed 
{Stockport  being  one  of  them)  for  the  purposes  of  the  act  5  &  6  WiiL  4, 
»]udl  be  the  «ame  as  the  limits  thereof  respectively  settled  ^    '  **  * 
and  described  in  the  2  &  3  Will.  4,  c.  64.     And  by  s.  92, 
which  provides  for  the  making  a  rate  in  aid  of  the  borough 
fond,  it  is  enacted,  amongst  other  things,  that,  ^'in  case  Section  92. 
the  borough  fiind  shall  not  be  sufficient  for  the  purposes 
aforesaid,  the  council  of  the  borough  is  thereby  authorized 
and  required  from  time  to  time  to  estimate  as  correctly  as 
may  be  what  amount  in  addition  to  such  fund  will  be  suf- 
ficient for  the  payment  of  the  expenses  to  be  incurred  in 
CMrrfin^  into  effect  the  provisions  of  the  act;   and,  in 
order  to  raise  the  amount  so  estimated  the  said  council  is 
thereby  authorized  and  required  from  time  to  time  to 
order  a  borough-rate  in  the  nature  of  a  county-rate  to  be 
inade  within  their  borough,  and  for  that  purpose  the  coun- 
cil of  such  borough  shall  have  within  their  borough  all  the 
powers  which  any  justices  of  the  peace  assembled  at  their 
general  or  quarter  sessions  in  any  county  in  England 
have  within  the  limits  of  their  commission  by  virtue  of  an 
act  made  in  the  55th  year  of  the  reign  of  his  late  Majesty 
King  George  the  Third,  intituled  ^An  act  to  amend  an 
act  of  his  late  Majesty  King  George  the  Second,  for  the 
more  easy  assessing,  collecting,  and  levying  of  county- 
rates,'  or  M  near  thereto  as  the  nature  of  the  case  mil 
admits  except  as  is  thereinafter  excepted;  and  all  warrants 
required  by  the  said  act  to  be  issued  under  the  hands  and 
seals  of  two  or  more  justices  shall  in  like  case  be  signed  by 
the  mayor,  and  sealed  with  the  seal  of  the  borough.'* 

The  sections  of  the  55  Geo.  3,  c.  51,  referred  to  in  the 
92nd  section  of  the  5  &  6  Will.  4,  c.  76,  are  the  12th  and 
13th.    The  12th  section  enacts  ^'that  it  shall  be  lawful  to  55  Geo.  3,  c.  51, 
and  for  the  justices  of  the  peace  of  any  county,  or  the    * 
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1840.  major  part  of  them^  in  general  or  quarter  sessions^  or  at 
Fbrnlet  *^y  adjournment  or  adjoummenta  thereof,  assembled,  as 
often  as  they  shall  have  deemed  it  necessary,  to  make  a 
rate  or  rates,  assessment  or  assessments,  on  all  the  rate- 
able property  within  the  limits  of  their  jurisdiction,  ac- 
cording to  the  fair  annual  value  of  the  same,  as  derived 
from  any  or  all  of  the  several  sources  of  informatioii 
which  are  hereinbefore  mentioned,  and  they  are  hereby 
authorized  and  impowered  to  order  warrants  to  be  from 
time  to  time  issued,  in  the  same  manner  as  now  authorued 
and  practised  by  law  for  collecting  the  county-rates,  to  the 
several  high  constables  within  their  respective  counties,  or- 
dering and  requiring  them  to  issue  their  warrants  to  the 
respective  overseers  of  the  poor  within  their  divisions,  to 
levy,  collect,  and  pay  to  the  said  high  constables,  within 
a  time  to  be  named  and  limited  in  the  warrant  to  be  issned 
from  the  sessions  as  aforesaid,  all  such  rate  or  rates,  assess- 
ment or  assessments,  which  each  high  constable  shall  and 
he  is  hereby  directed  and  required  to  pay,  at  such  time  as 
shall  be  specified  in  such  warrant,  to  the  treasurer  of  the 
county  for  the  time  being,  to  be  applied  and  disposed  of 
in  such  manner  and  for  such  purposes  as  the  county  stock 
or  rate  is  now  applicable  or  may  hereafter  be  made  appli- 
cable by  law;  and  in  case  any  overseer  or  overseers  of  the 
poor,  or  other  person  appointed  to  act  as  such  under  the  pro- 
visions of  this  act  in  any  of  the  several  parishes,  townships, 
or  places,  whether  parochial  or  otherwise,  within  any 
county  liable  to  pay  the  same,  shall  neglect,  make  default, 
or  refuse  to  pay  the  same,  within  the  time  to  be  specified 
and  Umited  for  that  purpose  as  aforesaid,  to  the  high  con- 
stable of  the  division  within  which  such  overseer  or  orer- 
seers,  or  other  person  or  persons  so  liable  and  neglecting 
to  pay,  shall  reside  or  be  appointed  to  act,  it  shall  and 
may  be  lawful  for  any  justice  of  the  peace  for  the  said 
county,  upon  complaint  thereof  made  by  any  such  high 
constable,  by  warrant  under  the  hand  and  seal  of  any  sach 
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justice,  to  leyy  the  same  by  distress  and  sale  of  tlie  offend-        1840. 
er's  goods ;  and  the  overseer  or  overseers  of  the  poor  of      p    '^"^ 
any  parish,  township,  or  place,  whether  parochial  or  other-  «• 

.  .  ,    .  .      WORTHINQTON. 

Wise,  or  other  person  or  persons  appointed  to  act  as  such 
overseer  or  overseers,  shall  and  may  and  is  and  are  hereby 
impowered  to  levy  and  raise  by  an  equal  rate  or  assess- 
ment upon  all  and  every  the  several  estates  and  property 
rateable  to  the  relief  of  the  poor,  within  their  respective 
parishes,  townships,  or  places,  whether  parochial  or  other- 
wise, such  sum  and  sums  of  money  as  shall  be  required 
and  necessary,  in  order  to  raise  the  several  sums  assessed 
upon  such  parishes,  townships,  or  places  respectively,  or 
to  reimburse  such  overseer  or  overseers,  or  other  person 
or  persons  as  aforesaid,  such  sum  or  sums  of  money  as 
they  shall  respectively  have  paid  on  account  of  the  same ; 
sudi  rate  or  assessment  to  be  paid  by  the  occupier  or  oc- 
cupiers for  the  time  being  of  such  estates  and  rateable 
property  as  aforesaid/' 

And  the  13th  section,  reciting  that  ^'it  would  be  incon-  55  Geo.  d,  &  51, 
venient  and  oppressive  to  many  townships  or  places,  that 
the  sum  of  money  which  may  be  assessed  on  them  as  or 
for  a  county-rate  under  this  act  should  be  paid  out  of  any 
rate  made  for  the  reUef  of  the  poor,  where  such  poor-rate 
doth  not  apply  separately  and  distinctly  to  the  parish, 
township,  or  place,''  enacts  ^'  that  it  shall  be  lawful  for  the 
justices  of  peace  at  their  general  or  quarter  sessions,  or  at 
any  adjournment  thereof,  if  they  shall  think  convenient, 
to  order  the  sum  of  money  directed  to  be  assessed  as  or  for 
the  county-rate  on  any  such  parish,  township,  or  place, 
whether  parochial  or  otherwise,  to  be  paid  and  levied  on 
the  churchwardens,  overseers,  or  petty  constables  of  or  for 
any  such  parish,  township,  or  place,  in  such  manner  as  the 
same  is  herein  directed  to  be  paid  and  levied  in  cases  where 
no  rate  is  paid  for  the  relief  of  the  poor;  anything  herein 
contained,  or  any  law,  usage,  or  custom  to  the  contrary 
notwithstanding." 


•.18. 
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1S40.  By  the  8id  section  of  the  7  Will.  4  &  1  Vict.  e.81,iti8 

pbrklet      f'^li®'  enacted,  *'  that,  in  every  case  in  which  any  parish 
_       *•  or  phice  liable  to  support  its  own  poor  shall  be  tartly 

7  Will.  4  &  ^tbin  and  partly  without  any  borough,  and  in  the  case  of 
1  Vict.  c.  81,  every  extra-parochial  place  wholly  or  partly  within  any 
such  borough,  the  council  of  the  borougl  shall  appoint 
one  or  more  proper  person  or  persons  to  act  as  overseer  or 
overseers  within  that  part  of  such  parish  or  any  sach  pboe 
which  is  within  the  borough,  tor  making,  levying,  and 
collecting  any  such  borough-rate  or  watch-cate  tiierein; 
and  in  every  such  case  of  a  divided  parish  or  place,  if  tke 
borough  is  not  liable  to  the  county-rate,  the  justices  of  the 
peace  having  jurisdiction  over  that  part  of  such  parish  or 
place  which  is  not  within  the  borough,  shall  appomt  one 
or  more  proper  person  or  persons  to  act  as  overseer  or 
overseers  within  that  part  of  such  parish  or  place  which 
is  not  within  the  borough,  for  making,  levying,  and  col- 
lecting the  county- rate  therein;  and  the  person  or  persons 
so  respectively  to  be  appointed  shall  have  the  like  powers 
vested  in  him  or  them,  and  shall  be  subject  to  the  same 
regulations  and  penalties,  for  levying  and  eoUectiag  anj 
such  borough-rate,  watch-rate,  or  county-rate  within  that 
part  of  such  parish  or  place  for  which  he  or  they  is  or  sie 
appointed,  as  if  he  or  they  was  or  were  appointed  oTer- 
seer  or  overseers  of  the  poor  under  any  law  or  laws  now  or 
hereafter  to  be  in  force.'^ 
Facts.  The  plaintiff  was  overseer  of  the  poor  of  the  township  of 

Cheadle  Buckley,  B.part  of  which  township  (viz.  the  ham* 
let  of  Edffeley,  where  the  plaintiff  resided),  under  the 
provisions  of  the  statutes  2  Will.  4,  c.  4&,  s.  a,  2  &  3  WilL 
4,  c.  64,  s.  35,  and  5  &  6  Will.  4,  c.  76,  s.  7,  is,  for  all  the 
purposes  of  the  last-mentioned  statute,  wiihm  and  part 
wiihont  the  borough  of  Stockport. 
Rate  made.  By  virtue  of  the  powers  conferred  upon  them  by  the 

92nd  section  of  the  5  &  6  Will.  4,  c.  76,  the  council  of  the 
borough  of  Stockport,  on  the  12th  July,  1837  (wliich  ' 
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fire  (kjs  before  the  statute  7  Will.  4  &  1  Vict.  c.  81,  re-         1840. 
ceived  the  Royal  assent),  oordered  a  borougb-rate  in  the      p^^JJ^by 
nature  of  a  countj-ntte  to  be  made  and  assessed  upon  the  «• 

township  of  Cheadle  Buckley,  in  respect  of  that  portion  of 
ik  that  was  within  the  borough,  at  the  sum  of  93/.  111.  9d, 
The  plaintiii'  aa  overseer  of  Cheadle  Buckley  baring  bees  Summons, 
called  upon  to  levy  and  pay  this  «raessment,  and  having 
failed  to  do  so,  was,  upon  the  complaint  of  the  constable  of 
the  borough,  sninmoned  to  appear  before  the  mayor;  and, 
havbg  refused  to  appear  oo  sneh  summons,  or  to  pay  the 
amount  of  the  assessment,  a  warrant  was  issued  under  the  Distress, 
hand  of  the  mayoar,  and  sealed  with  the  seal  of  the  bo- 
ron^, to  levy  the  same  by  distress  and  sale  of  the  goods 
of  the  plaintiff.  By  virtue  of  this  warrant,  the  constable 
of  the  borough  seized,  the  plaintiff's  goods,  and  kept  them 
until  he  paid  the  amount  of  the  assessment. 

The  plaintiff  thereupon  brought  an  action  of  trespass; 
to  which  the  defendant  pleaded  not  guilty. 

The  cause  was  tried  before  WiUiams,  J.,  at  the  Spring 
Assizes  at  Chester,  in  1839. 

To  prove  the  warrant  and  levy.  Saddler,  the  constable,  Proof  of  the 
who  had  been  served  with  a  subpoena  duces  tecum,  was 
catled.  He  stated,  that  the  warrant  had  been  directed  to 
him,  and  that  he  made  the  levy  under  it,  that  he  had 
searched  for  it,  but  did  not  know  what  had  become  of  it, 
and  that  the  town-clerk  and  other  members  of  the  corpo^ 
ntion  had  access  to  his  office. 

On  the  part  of  the  defendant,  it  was  contended  that 
this- was  not  sufficient  to  let  in  secondary  evidence  of  the 
contents  of  the  warrant ;  but  that  the  defendant  should 
have  been  served  with  a  notice  to  produce  the  warrant, 
and  the  town-clerk  with  a  subpoena  duces  tecum.  On  the 
other  hand,  the  case  was  assimilated  to  that  of  a  bailiff  of 
the  sheriff,  whose  duty  it  is  to  keep  warrants  for  his  own 
protection;    and  it  was   submitted  that  the  jury  were 
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1840.  bound  to  presume  that  the  constable  had  kept  the  war- 

Fernlet  ^^^^)  *^d  had  lost  it.     This  objection  was  over-ruled. 

«•  It  was  further  objected  on  the  part  of  the  defendant, 

Obection  to  the  *^**  *^®  actiou  was  misconceived — ^that  trespass  was  not 

form  of  the  ac-  the  proper  remedy — ^first,  becauBe  there  was  no  want  of 

tiOIla 

jurisdiction  in  the  defendant — secondly^  because  the  act  of 
the  defendant  in  signing  the  warrant  was  a  mere  mmis- 
terial  act. 

Under  the  direction  of  the  learned  judge^  the  juiy  re- 
turned a  verdict  for  the  plaintiff^  damages  98/.  lls.Qd. 

John  Jarvis^  in  Easter  Term,  1839,  pursuant  to  leave, 
moved  for  a  rule  to  shew  cause  why  a  nonsuit  or  a  vwdict 
for  the  defendant  should  not  be  entered,  or  a  new  trial 
had. — He  submitted  that  secondary  evidence  of  the  con- 
tents of  the  warrant  was  improperly  admitted,  the  case 
not  being  like  that  adverted  to  at  the  trial,  that  of  a 
sheriff's  officer;  inasmuch  as  there  the  sheriff's  protection 
is  the  writ ;  whereas,  here,  the  only  protection  or  justifi- 
cation the  mayor  had  was  the  warrant,  the  rate  affording 
none.  [Tlndal,  C.  J. — The  constable  usually  keeps  the 
warrant  that  the  magistrate  addresses  to  him.]  That  is 
where  there  has  been  a  conviction.  [The  Court  refused 
to  grant  a  rule  upon  this  point]. 

It  was  then  contended,  as  at  the  trial,  that  the  action 
was  misconceived;  and  Lowther  v.  The  Earl  of  Radiwr, 
8  East,  113,  was  cited.  And,  to  shew  that  the  assessment  was 
properly  made  upon  the  township  of  Cheadle  Backley,  the 
statute  5  &  6  Will.  4,  c.  76,  s.  92,  and  also  the  12  Geo.  2, 
c.  29,  S.3,  and  the  55  Geo.  3,  c.  51,  ss.  12,  13,  and  the 
case  of  The  King  v.  The  Justices  of  the  West  Biding  of  York- 
shire^ 12  East,117,  were  cited  and  relied  on. 

A  rule  nisi  having  been  granted — 

F,  Kelly,  John  Evans,  and  Webby ^  on  a  former  day  in 


TRINITY  TERM,   3  VICTORIA.  489 

this  tenn,  shewed  cause. — The  defendant  clearly  had  no         1840. 
jurisdiction:   and  he  is  properly  sued  in  trespass.     The      fernley 
plaintiff  was  overseer  of  the  township  of  Cheadle  Buckley,  »• 

^1-1  It  1  n  ^1       1  .1.        WORTHIHOTOH. 

a  part  only  of  which,  viz.  the  hamlet  of  Edgeley,  is  withm 
the  borough  of  Stockport.  The  92nd  section  of  the  5  &  6 
ATill.  4,  c.  76,  merely  gives  the  council  of  the  borough  au- 
thority to  make  rates  and  to  exercise  in  relation  thereto  all 
the  powers  that  were  before  possessed  by  justices  of  the 
peace  for  counties  under  the  55  Geo.  3,  c.  51 :  and  there  is 
nothing  in  that  act  to  enable  the  justices  to  issue  a  war- 
rant for  distraining  the  goods  of  an  overseer  under  circum- 
stances Kke  those  of  the  present  case.  The  12th  section 
only  authorizes  the  justices  to  levy  the  assessment  on  the 
OTcrseers  of  any  parish  or  township  where  the  whole  parish 
or  township  is  situate  within  the  county  for  which  the  rate 
is  made:  but,  where  the  assessment  is  made  upon  a  part 
of  a  parish  or  township  which  is  partly  within  and  partly 
without  the  county,  there  must  be  some  person  specially 
appointed  to  act  as  overseer  for  that  part  of  the  parish  or 
township  which  is  within  the  county,  pursuant  to  the  8th 
section.  This  defect  in  the  municipal  corporation  act  has 
been  remedied  by  the  statute  1  &  2  Vict.  c.  81,  which  re- 
ceived the  Royal  assent  after  the  rate  in  question  was 
made,  but  before  the  issuing  of  the  warrant  (92).     It  can 

(92)  And  see  tlie  29th  Bection  parts  included   within   the   limits 

of  the  7  Will.  4  &  1  Vict.,  c.  78,  of  any  borough,  of  any  borough- 

wliich,  after  reciting  that  the  li-  rate  to  be  levied  in  pursuance  of 

nits  of  boroughs  in  some  cases  ex-  the  act  could  be  assessed  and  levied 

tend  over  parts  of  parishes,  town-  upon  such  parts,  exclusively  of  the 

ihipt,and  places,  parochial  or  other-  remainder  not  within  the  limits  of 

wise,  leaving  the  remainder  of  such  the    borough — enacts    "  that    the 

parishes,    townshijia,    and    places  overseer  or  overseers  of  the  poor 

vithouttheHmits  of  such  boroughs;  within  any  parish,   township,    or 

and  that  doubts  had  arisen  whether  place  whereof  part  lies  within  the 

the  5  &  6  Will.  4,  c.  76,  contained  limits  of  a  borough  as  aforesaid, 

provisions  under  which   the  share  or  any  person  or  persons  who,  in 

wiiich  ought  to  be  paid  by   the  pursuance  of  the  powers  contained 

VOL.  I.  GO 
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1840.        hardly  be  necessary  now  to  cite  authorities  to  shew  that 
Fernley      trespass  is  the  proper  remedy  where  there  is  either  sn  ex- 
*•  cess  or  a  total  absence  of  jurisdiction.     In  Lowther  v.  Lord 

Radnor y  8  East,  113,  the  case  was  one  in  which  the  magis- 
trates had  jurisdiction :  here  the  warrant  upon  the  face  of 
it  shewed  that  there  was  none.  In  Day  t.  ISng,  5  Ad.  & 
E.  359,  6  NcF.  &  Man.  845,  it  was  held  that  an  order  of 
justices  upon  a  party,  requiring  him  to  pay  money  to  a  per- 
son claiming  it  as  member  of  a  friendly  society  (under  the 
statute  49  Geo.  3,  c.  125,  s.  3),  must  find  in  direct  terms 
that  the  person  applying  is  a  member,  that  he  is  entitled 
to  the  money,  and  that  the  party  against  whom  the  appli- 
cation is  made  is  at  the  time  an  officer  of  the  society: 
and  a  warrant  of  distress  founded  upon  and  reciting  such 
order,  and  omitting  to  find  as  above,  is  bad ;  and,  if  goods 
be  taken  under  such  warrant,  the  justices  are  liable  in 
trespass. 

1.  At  to  the  Jervis,  Cottinffham,  and  Townsend,  in  support  of  the 

authority.  rulc. — Unless  the  statute  were  to  receive  a  Uberal  con- 
struction, there  would  be  no  means  of  levying  rates  in 
parishes  partly  within  and  partly  without  the  county  or 
borough.  In  7%e  Kinff  v.  The  Justices  of  the  West  Biding 
of  Yorkshire,  12  East,  117,  the  court  made  the  language 
of  the  12th  section  of  the  12  Geo.  2,  c.  29,  bend  to  meet 
the  inconvenience;  holding  that  the  words  "where there 

by  reference  in  the  said  act,  shall  pay  eveiy  borough-Fate  (indudug 

be  appointed  to  act  as  overseer  or  rates  already  paid  by  sach  o^e^ 

overseers,  shall  and  may  and  is  seer  or  overseers  or  other  penoo 

and  are  hereby  empowered  to  levy  or  persons)    assessed  and  to  be 

and  raise,  in  manner  directed  by  hereafter  assessed  under  the  sntiio- 

the  said  act,  upon  such  part  exclu-  rity  of  the  said  act,  upon  sueh  put 

sively  of  any  parish,  township,  or  of  any  such  parish,   township,  or 

place  as  is  situate  within  the  limits  place  as  lies  within  the  limits  o^' 

of  such  borough,  such  sum  or  sums  such  borough." 
of  money  as  shall  be  required  to 
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is  no  poor-rate/'  must  be  construed  to  meau,  where  there         1840. 
is  no  poor-rate  co-extensive   with   the   district  assessed.       fernlkt 
The  case  falls  expressly  within   the  12th  section  of  the  „      •• 

*^  'f  ...  WORTHINOTOH. 

55  Oeo.  3,  c.  51 ;  and  the  8th  section  is  inapplicable,  inas- 
much as  the  hamlet  of  Edgeley  is  not  a  place  where  there 
is  no  poor-rate  or  overseer  of  the  poor. — ^With  respect  to  2.  As  to  the 

.  .  ,        .       .  -    ,  form  of  the 

the  form  of  the  action — the  signing  of  the  warrant  was  a  action, 
mere  ministerial  act,  and  not  properly  the  subject  of  an  ac- 
tion of  trespass.     In  Pike  v.  Carter y  10  Moore,  376, 3  Bing. 
78,  it  was  held  that  trespass  does  not  lie  against Ja]^magis- 
trate  for  anything  done  by  him  in  the  discharge  of  his 
duty,  unless  he  be  made  acquainted  with  every  fact  neces- 
laiy  to  enable  him  to  determine,  when  called  on  to  act :  and 
therefore,  where  the  treasurer  of  a  benefit  society  brought 
such  action   against  a  magistrate  for  issuing  a  warrant 
of  distress   against  him  upon  a  previous   order  of  two 
magistrates  for  the  relief  of  a  member,  in  pursuance  of 
the  statute  33  Geo.  3,  c.  54,  s.  15 — it  was  held  that  the 
action  could  not  be  maintained ;  it  appearing  on  the  face 
of  the  order  that  the  treasurer  made  no  defence,   the 
defendant's  jurisdiction  not  having  been  questioned  at  the 
time,  and  the  treasurer  having  neglected  to  present  to  his 
notice  a  rule  of  the  society,  which  directed  all  disputes 
between  its   members  to  be  referred  to  arbitration,  and 
which  rule  was  confirmed  by  s.  16  of  the  statute,  whereby 
the  award  was  made  conclusive,  without  being  subject  to 
the  control   of  the  magistrates.      So,  here,  the  plaintiff 
should  have  attended  before  the  mayor  when  summoned, 
and  should  have  pointed  out  the  objections  to  the  issuing 
of  the  warrant. 

Cur.  adv.  vult. 


TiNDAL,    C.  J.,  now  delivered  the  judgment  of  the 
court. — ^The  question  in  this  case  was  brought  before  us 

002 
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1840.         upon  a  motion  by  the  defendant  for  a  new  trial    The 

p    "^"^      cause  was  tried  before  my  Brother  Williams,  at  the  Spring 

V.  Assizes  for  1839,  at  Chester,  when  the  plaintiff  obtained  a 

'  verdict  for  93/.  \\s,  9d.     The  declaration  was  in  trespass 

for  seizing  and  impounding  the  plaintiff's  goods,  towUch 

the  defendant  pleaded  not  guilty.     It  appeared  on  the 

trial,  that,  at  the  time  of  the  seizure  complained  of,  the 

plaintiff  was  overseer  of  the  poor  of  the  township  of  Chea- 

dle  Buckley,  and  resided  in  the  hamlet  of  Edgeley,  which 

formed  a  part  of  that  township;  and  that  the  defendant 

was  mayor  of  the  borough  of  Stockport. 

By  the  statute  2  &  3  Will.  4,  c.  64,  s.  35,  the  hamlet 
of  Edgeley  was  included  within  the  limits  of  the  borough 
of  Stockport,  while  the  rest  of  the  township  of  Cheadle 
Buckley  was  left  as  it  stood  before,  within  the  county  at 
large. 

By  the  statute  5  &  6  Will.  4,  c.  76,  "  An  Act  to  proridc 
for  the  regulation  of  Municipal  Corporations  in  England 
and  Wales,'*  certain  powers  were  given  to  several  corpora- 
tions, and,  amongst  others,  to  the  corporation  of  the  ho- 
rough  of  Stockport :  and  it  was  by  the  7th  section  of  that 
act  provided  that  the  boundaries  of  such  boroughs  should 
for  the  purposes  of  that  act  be  the  same  as  the  lioiits  set- 
tled and  described  by  the  statute  2  &  3  Will.  4,  c.  64;  thus 
making  the  hamlet  of  Edgeley  a  part  of  the  borough  of 
Stockport  for  all  the  purposes  of  the  municipal  corpora- 
tion act.  Amongst  other  powers  given  by  that  statute  to 
the  corporation,  the  council  of  the  borough  was,  by  the 
92nd  section,  authorized  and  required  from  time  to  time 
to  order  a  borough-rate,  in  the  nature  of  a  county-rate, 
to  be  made  within  the  borough,  and  for  that  purpose  were 
to  have  within  the  borough  all  the  powers  which  the 
justices  of  the  peace  assembled  at  their  general  or  quar- 
ter sessions  in  any  county  in  England  had  within  the 
limits  of  their  commission,  by  virtue  of  the  act  55  Geo.  3, 
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c.  51,  or  as  near  thereto  as  the  nature  of  the  case  would        1840. 
admit.    And  it  was  further  provided,  that  all  warrants      fer^let 
required  by  the  county-rate  act  to  be  issued  under  the 
hands  and  seals  of  two  or  more  justices,  should  in  like  ca^e 
be  signed  by  the  mayor  and  sealed  with  the  seal  of  the 
borough. 

By  virtue  of  the  powers  conferred  by  this  clause,  the 
council  of  the  borough  of  Stockport,  on  the  12th  July, 
1837,  ordered  a  borough-rate  in  the  nature  of  a  county- 
rate  to  be  made,  and  assessed  the  township  of  Cheadle 
Buckley  in  respect  of  that  portion  of  it  that  was  within 
the  borough  of  Stockport  at  the  sum  of  93/.  lis.  9rf. :  and 
the  plaintiff,  as  overseer  of  Cheadle  Buckley,  having  been 
called  upon  to  levy  and  pay  this  assessment,  and  having 
failed  to  do  so,  was,  upon  the  complaint  of  the  constable 
of  Stockport,  summoned  before  the  mayor,  and  having 
refuJBed  to  appear  upon  such  summons,  or  to  pay  the  assess- 
ment, a  warrant  was  issued  under  the  hand  of  the  defend- 
ant as  mayor,  and  imder  the  seal  of  the  borough,  to  levy 
the  same  by  distress  and  sale  of  the  goods  of  the  pliedntiff ; 
and  by  virtue  of  this  warrant  the  constttble  of  the  borough 
seized  the  plaintiff^s  goods,  and  kept  them  until  he  paid  the 
amount  of  the  assessment.  And  this  seizure  was  the  tres- 
pass complained  of  by  the  plaintiff  in  this  action. 

At  the  trial  of  the  cause  it  was  objected  on  the  part  of 
the  defendant,  that  trespass  would  not  lie — first,  because 
there  was  no  want  of  jurisdiction  on  the  part  of  the  de- 
fendant^ a  magistrate,  and  consequently  that  case,  and  not 
trespass,  was  the  proper  remedy — secondly,  because  the 
act  of  the  defendant  in  signing  the  warrant  was  a  mere 
ministerial  act,  and  therefore  that  he  was  not  responsible 
in  this  form  of  action.  A  verdict,  however,  was  taken, 
under  the  direction  of  the  learned  judge,  for  the  plaintiff^ 
with  93/.  11*.  9rf.  damages;  and  the  defendant  afterwards 
obtained  a  rule  to  shew  cause  why  that  verdict  should  not 
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1B40.         be  set  aside  and  a  new  trial  hadj  on  the  grounds  of  objec- 
^!!^^^^      tion  taken  at  the  trial. 

»•  Upon  the  argument  it  was  insisted  by  the  counsel  for 

the  plaintiff^  that  the  defendant  had  no  jurisdiction  to  issue 
any  warrant  to  levy  the  assessment  in  question  upon  the 
plaintiff ^s  goods ;  and  that,  the  seizure  of  the  plaintiff's 
goods  having  been  made  under  that  warrant,  trespass  was 
the  proper  remedy  for  the  wrongful  seizure  made  by  the 
defendant's  direction. 
1.  Alto  the  de-      The  92nd  section  of  the  municipal  corporation  act 
dlcUon!'^*^"'"  baving  directed,  as  we  have  seen,  that  all  warrants  re- 
quired by  the  55  G^o.  3,  c.  51,  to  be  issued  under  the 
hands  and  seals  of  two  or  more  justices,  should  in  like 
case  be  signed  by  the  mayor,  and  sealed  with  the  seal  of 
the  borough,  in  order  to  ascertain  whether  the  mayor 
•    had  jurisdiction  to  issue  this  warrant,  it  is  necessary  to 
refer  to  the  statute  55  Greo.  3,  c.  51,  and  to  see  whether, 
in  the  case  of  a  county-rate  made  by  the  justices  of  the 
peace  at  the  general  or  quarter  sessions,  two  justices  of 
the  peace  would  have  had  jurisdiction  to  issue  a  similar 
warrant,  if  the  hamlet  of  Edgeley  had  been  situated  within 
the  (5ounty  rated,  and  the  rest  of  the  township  had  been 
within  an  adjoining  county. 

By  the  12th  section  of  that  statute,  power  is  given  to 
the  justices  of  the  peace  of  any  county  in  general  or 
quarter  sessions  assembled  to  make  a  rate  and  assessment 
on  all  the  rateable  property  within  the  limits  of  their  ju- 
risdiction, and  to  order  the  high  constable  to  issue  his 
warrant  to  the  respective  overseers  of  the  poor  within  his 
division,  to  levy,  collect,  and  pay  to  the  said  high  consta- 
ble all  such  rates  and  assessments,  to  be  by  him  paid  over 
to  the  treasurer  of  the  county :  and  the  same  section  then 
proceeds  to  enact,  that,  in  case  any  overseer  of  the  poor, 
or  other  person  appointed  to  act  as  such  under  the  pro- 
visions of  that  act  in  any  of  the  several  parishes^  town- 
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ships^  or  places,  whether  parochial  or  otherwise,  within         1840. 
anv  county  liable  to  pay  the  same,  should  neglect^  make      p^^^JJ^ 
de&ult,  or  refuse  to  pay  the  same  within  the  time  to  be 
specified  and  limited  for  that  purpose,  to  the  high  consta- 
ble of  the  division  within  which  such  overseer  or  overseers^ 
or  other  person  or  persons  so  liable  and  neglecting  to  pay 
should  reside  or  be  appointed  to  act,  it  should  and  might 
be  lawful  for  any  justice  of  the  peace  for  the  said  county, 
upon  complaint  thereof  made  by  any  such  high  constable, 
by  warrant  under  the  hand  and  seal  of  any  such  justice, 
to  levy  the  same  by  distress  and  sale  of  the  offender's 
goods,  and  the  overseer  or  overseers  of  the  poor  of  any 
parish,  township,  or  place,  whether  parochial  or  otherwise, 
or  other  person  or  persons  apgiinted  to  act  as  such  over** 
seer  or  overseers,  should,  migh^and  was  and  were  thereby 
impowered  to  levy  and  raise  by  an  equal  rate  or  assess- 
ment upon  all  and  every  the  several  estates  and  property 
rateable  to  the  relief  of  the  poor  within  their  respective 
parishes,  townships,  or  places,  whether  parochial  or  other- 
wise, such  sum  and  sums  of  money  as  should  be  required 
and  necessary  in  order  to  raise-  the  several  sums  assessed 
npon  such  parishes,  townships,  or  places  respectively,  or 
to  reimburse  such  overseer  or  overseers  or  other  person  or 
persons  as  aforesaid  such  sum  or  sums  of  money  as  they 
should  respectively  have  paid  on  account  of  the  same, 
such  rate  or  assessment  to  be  paid  by  the  occupiers  for 
the  time  being  of  such  estates  and  rateable  property  as 
aforesaid. 

It  is  to  be  observed  that  this  section  speaks  of  overseers 
of  the  poor,  and  of  persons  appointed  to  act  as  such  under 
the  provisions  of  that  act.  And,  on  the  part  of  the  plain- 
tiff it  was  contended,  that  this  section  only  authorized 
the  justices  to  levy  the  assessment  on  the  overseers  of 
any  parish  or  township,  when  the  whole  parish  or  town- 
ship was  situate  within  the  county  for  which  the  rate 
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1840.        was  made ;   but  that,  wherever  an  assessment  was 

Fernley      ^po^  ^wy  P^^^  of  a  parish  or  township  which  was  partly 

„,      »•  situated  in  one  county  and  partly  in  another,  some  per- 
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son  should  be  specially  appointed  to  act  as  overseer  for 
that  part  of  the  parish  or  township  which  was  within  the 
county,  and  the  assessment  should  be  levied  upon  him, 
and  then  he  would  be  authorized  by  the  12th  section  to 
levy  a  rate  upon  the  occupiers  of  property  within  that  par- 
ticular district.  And  we  were  referred  to  the  8th  sec- 
tion of  the  statute  as  pointing  out  in  what  cases  a  per- 
son was  to  be  specially  appointed  for  that  purpose.  By 
that  section  it  is  enacted,  that,  in  places  where  there  is 
no  poor-rate,  or  overseer  of  the  poor,  or  other  officer  ne- 
cessary for  the  execution  of  the  provisions  of  that  act,  and 
in  which  there  is  any  property  liable  to  the  poor-rate,  but 
not  rated  or  assessed  thereto,  it  should  be  lawful  for  the 
justices  at  the  general  or  petty  sessions  to  appoint  proper 
persons  to  act  as  overseers,  who  were  impowered  and  re- 
quired so  to  act,  and  were  thereby  invested  with  all  the 
powers,  and  subjected  to  all  the  regulations  of  overseers  of 
the  poor,  for  the  purposes  of  that  act.  To  this  construc- 
tion of  the  12th  section  it  was  objected,  on  the  part  of  the 
defendant,  that,  as  the  hamlet  of  Edgeley  was  not  a  phice 
where  there  was  no  poor-rate  or  overseer  of  the  poor,  but 
a  place  in  which  all  the  rateable  property  had  been  rated 
and  assessed  to  the  poor,  it  was  not  within  the  express 
provision  of  the  8th  section;  and  that,  as  the  plaintiff 
came  within  the  terms  of  the  12th  section,  as  overseer  of 
the  poor  of  the  township,  it  was  unnecessary  to  appoint 
any  person  to  act  as  overseer  in  a  part  of  that  township. 

But  it  is  to  be  observed  that  the  latter  part  of  the 
12th  section,  which  authorizes  the  overseer  or  other  of- 
ficer to  levy  a  rate  for  the  payment  of  the  assessment 
or  to  reimburse  themselves,  only  authorizes  them  to  do 
80  by  an  equal  rate  on  all  the  rateable  property  within 
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their  respective  parishes,  toumships,  or  places;  and  there-  1840. 
fore,  wherever  the  poor-rate  and  county-rate  are  not  co-  ^!  "^"^ 
extensive,  a  literal  interpretation  of  the  8th  and  12th  sec- 
tions must  be  productive  of  hardship  and  inconvenience. 
This  had  been  felt  under  the  former  statute  of  12  Geo.  2, 
c.  29,  in  which  are  to  be  found  sections  in  effect  similar 
to  the  8th  and  12th  of  the  55  Geo.  3,  c.  51 :  and  to  avoid 
this  inconvenience  the  court  of  King's  Bench,  in  the  case 
of  The  King  v.  The  West  Riding  of  Yorkshire,  12  East,  117, 
held  that  the  words  in  that  act,  "  where  there  is  no  poor- 
rate,"  must  be  construed  as  meaning,  where  there  is  no 
poor-rate  co-extensive  with  the  district  assessed,  and  that, 
m  such  a  case,  a  person  should  be  specially  appointed  to 
act  as  overseer  for  that  district ;  and  the  statute  55  Geo.  3, 
C.51,  has  adopted  that  construction,  for,  by  the  13th  sec- 
tion, after  reciting  that  ''it  would  be  inconvenient  and 
oppressive  to  many  townships  or  places,  that  the  sum  of 
money  which  might  be  assessed  on  them  as  or  for  a 
county-rate  under  that  act,  should  be  paid  out  of  any  rate 
made  for  the  relief  of  the  poor,  where  such  poor-rate  did 
not  apply  separately  and  distinctly  to  the  parish,  township, 
or  place,*'  the  justices  are  empowered  to  order  the  sum  of 
money  directed  to  be  assessed  as  or  for  the  county-rate  on 
any  such  parish,  township,  or  place,  to  be  paid  and  levied 
in  such  manner  as  the  same  was  therein  directed  to  be 
paid  and  levied  in  cases  where  no  rate  is  made  for  the  re- 
lief of  the  poor. 

If,  therefore,  the  rate  under  discussion  had  been  a 
county-rate,  there  would  have  been  no  difficulty  in  levying 
that  portion  of  it  that  might  be  payable  by  the  hamlet  of 
Edgeley,  upon  the  occupiers  of  raj;eable  property  in  Edge- 
ley,  through  a  person  specially  appointed  for  that  purpose. 
But  it  has  been  said  that  the  recital  and  enactments  of  the 
statute  1  &  2  Vict.  c.  81,  shew  that  this  could  not  have 
been  done;  and  that,  inasmuch  as  that  act  applies  only  to 
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1840.        borongh-rates^  and  not  to  connty-rates,  the  difficnltiea 
^    ^'^      admitted  by  that  statute  to  have  previously  existed  with 
respect  to  the  borough-rate  must  continue  to  exist  with 
respect  to  county-rates. 

But  this  argument  rests  upon  a  misapprehension  of  the 
object  and  effect  of  that  statute^  which  was  passed  to 
remedy  a  defect  in  the  municipal  corporation  act,  in  omit- 
ting to  extend  to  borough-rates  some  of  the  provinons 
which  the  55  Greo.  3  had  made  with  respect  to  coimty- 
rates. 

It  is  to  be  observed  that  there  are  three  distinct  powers 
giveu  by  the  12th  section  of  the  55  Geo.  3,  c.  51— first, 
the  power  to  the  justices  in  sessions  to  make  the  rate  and 
issue  warrants  for  its  collection  by  the  high  constable— se- 
condly^ the  power  given  to  the  justices  out  of  sessions,  to 
issue  a  warrant  for  the  levy  of  the  rate  upon  the  goods  of 
any  overseer  &c.  refusing  to  pay  the  assessment  to  the 
high  constable — thirdly^  the  power  to  the  overseers  or  per- 
sons appointed  to  act  as  such  to  levy  by  rate  the  sums 
assessed^  or  to  reimburse  themselves  by  a  special  rate  such 
sums  as  they  shall  have  paid  on  account  of  the  connty- 
rate. 

Now^  the  92nd  section  of  the  municipal  corporation 
act^  though  it  gives  the  same  powers  to  the  council  to 
make  the  rate,  and  confers  upon  the  mayor  the  power  of 
levying  by  distress  the  assessment  upon  the  overseers  and 
other  collectors  of  rates,  makes  no  express  provision  au- 
thorizing the  overseers  of  the  poor  to  pay  such  assessment 
out  of  the  poor-rate,  or  to  make  any  special  rate  to  reim- 
burse themselves  the  amount  paid  over  to  the  borough- 
rate.  And,  doubts  having  arisen  whether,  in  the  absence 
of  any  such  express  provision,  the  overseers  would  be  jus- 
tified in  so  applying  the  rates  in  their  hands  or  in  levying 
a  special  rate  to  reimburse  themselves  according  to  the 
provisions  of  the  county-rate  act,  the  statute  of  1  &  2  Vict 
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c.  81  was  passed^  the  Ist  section  of  which^  after  reciting         1840. 
that  no  authority  was  given  by  the  5  &  6  Will.  4,  c.  76,  to      ^^^JJJ]^ 
the  churchwardens,  overseers,  or  other  persons  who  might  •> 

thereby  be  legally  ordered  to  pay  or  levy  such  rates  to  pay 
the  same  out  of  the  poor-rate  of  such  parishes  or  places, 
or  otherwise  to  levy  the  same  upon  the  inhabitants  thereof; 
authorizes  the  council  to  order  the  overseers  to  pay  the 
assessment  of  the  borough-rate  out  of  the  poor-rate,  or  to 
make  and  collect  a  pound-rate  for  the  purpose.  And  then, 
inasmuch  as  this  provision  would  not  apply  to  extra-paro- 
chial places,  or  to  parishes  or  townships  partly  within  and 
partly  without  the  borough,  the  3rd  section  expressly  pro- 
Tided  for  such  cases :  and  thus  the  omissions  in  the  muni- 
cipal corporation  act  with  respect  to  the  borough-rate  are 
completely  supplied;  and  the  borough-rate  and  county- 
rate  are  placed  on  the  same  footing  for  the  future  in  re- 
spect of  extra-parochial  places  and  divided  parishes. 

We  are  therefore  of  opinion  that  the  defendant  has 
adopted  a  course  not  warranted  by  law,  and  that  he  had 
no  jurisdiction  to  levy  the  assessment  made  upon  Edge- 
ley,  by  distress  upon  the  goods  of  the  overseer  of  Cheadle 
Bnckley,  though  resident  vrithin  the  borough ;  for,  al- 
though, from  the  defect  in  the  municipal  corporation  act,  a 
person  specially  appointed  to  act  as  overseer  for  the  hamlet 
of  Edgeley  might  not  before  the  passing  of  the  statute  1  &  3 
Vict.  c.  81,  have  been  justified  in  levying  the  borough-rate 
upon  the  occupiers  of  the  hamlet,  yet  such  defect  could 
not  authorize  the  defendant  to  levy  the  rate  upon  the 
plaintiff^  who  was  equally  incapable  of  reimbursing  him- 
self by  such  a  rate. 

Upon  the  second  ground  of  objection,  it  is  hardly  neces-  2.  As  to  the 
sary  to  say  more  than  that,  as  the  seizure  was  made  under  action! 
a  warrant  signed  by  the  defendant,  and  therefore  made  by 
his  direction,  and  as  he  had  no  jurisdiction  to  issue  any 
such  warrant,  trespass  and  not  case  was  the  proper  re- 
medy. 
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We  are  therefore  of  opinion  that  the  Terdict  is  right,  and 
that  the  rule  for  a  new  trial  must  be  discharged. 

Rule  discha^ed  (93). 


(03)  See  Wedge  ▼.  Berkley,  1  v.  The  Earl  of  Hardwkke,  8  Ad. 
Nev.  &  P.  605 ;  WUkins  v.  Hem»-  &  E.  124,  3  Nev.  &  P.  368 ;  West 
worth,  3  Nev.  &  P.  55;  Newman      v.  Small,  3  M.  &  Welsby,411. 
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SITTINGS  IN  BANC  AFTER  TRINITY  TERM. 


PURSUANT  TO  THE  STATUTE  1  &  2  VICTORIiE,  c,  32. 


1840. 

Doe  d.  Ann  Butcher  v.  Musoraye.  Wednetdavt 

TJune  24M. 
HIS  was  an  action  of  ejectment  brought  to  recover  "  a.  The  defendant, 
canoniy  of  the  Queen's  free  chapel  of  St.  George  at  ^nonior'*<th« 
Windsor,  and  divers,  to  wit,  ten  messuages,  ten  cottages,  ^Ir^efof  st 
ten  bams,  ten  yards,  ten  gardens,  ten  orchards,  one  hun-  Oeorge  within 
dred  acres  of  arable  land,  one  hundred  acres  of  meadow  Windfor/*  de- 
land,  and  one  hundred  acres  of  pasture  land  thereto  "/ mortgage"^ 
belonging;  and  also  other  ten  messuages,  ten  cottages,  ten  fo' ninety-nin« 
bams,  ten  yards,  ten  gardens,  ten  orchards,  one  hundred  ihouid  so  long 
acres  of  arable  land,  one  hundred  acres  of  pasture  land,  nue  a  canon,  * 
and  one  hundred  acres  of  meadow  land,  with  the  appurte-  ]^" "nry  ©?* 
nances,  situate  and  being  in  the  county  of  Berks,  to  wit,  at  !?*"  '***  ^f 

'  °  ^  J  J         fendant(de- 

Wmdsor  there."  icribing  it),  and 

Plea,  not  guilty ;  whereupon  issue  was  joined.  oiheHamu" 

mestuagei ,  te- 
nements, and  hereditaments  belonging  thereto,  and  all  and  every  the  rights,  rents,  profits,  emolu- 
ments, privileges,  advantages,  and  appurtenances  to  the  same  canonry  belonging,  and  all  the 
estate,  right,  title,  and  interest  of  him  the  defendant  in  and  to  the  said  premises  and  every 
part  thereof  It  appeared  in  evidence,  that  there  was  no  estate  specifically  belonging  to  the 
canons  in  severalty,  but  that  the  whole  property  and  revenues  of  the  college  were  vested  in  the 
dean  and  chapter,  and  were  divided  periodically  in  certain  proportions  amongst  its  members ; 
and  that  there  were  houses  assigned  for  residences  for  the  canons — no  given  house  being 
attached  to  each  canonry,  but,  on  a  vacancy  occurring,  the  several  canons  according  to  seniority 
having  a  right  of  choice  of  the  vacant  house,  though  the  defendant  had  in  fact  retained  tha 
house  he  went  into  upon  bis  installation: — Held,  that  ejectment  would  not  iie  either  for  tha 
canonry  or  for  the  defendant's  house  of  residence. 

Held,  also,  that  the  defendant  was  not  estopped  by  the  deed  from  denying  that  tha  house  of 
residence  did  not  belong  to  the  canonry. 
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1840.  The  cause  was  tried  before  Patteson,  J.,  at  the  hst 

Spring  Assizes  at  Reading.  The  facts  that  appeared  in 
evidence  were  as  follow: — The  defendant,  who  was  a 
clergyman  and  rector  of  Compton  Bassett,  in  the  county 
of  Wilts,  and  of  Bamsley,  in  the  county  of  Gloucester,  and 
also  one  of  the  canons  of  '^  the  King^s  free  chapel  of  St. 
George  within  his  castle  of  Windsor*'  (94),  in  June,  1829, 
borrowed  from  the  lessor  of  the  plaintiff  a  sum  of  5000/., 
for  securing  which,  with  interest,  he  gave  her  a  warrant  of 
Mortgage  deed,  attorney,  and  by  an  indenture  bearing  date  the  15th  Jone, 

June  16,  1829.    ,^^^    /,.,,,  ^     .    . 

1829,  he  demised  to  her,  her  executors,  administrators,  or 
assigns,  for  the  term  of  ninety-nine  years  if  he  the  defend- 
ant should  so  long  live,  the  rectories  of  the  parish  churches 
of  Compton  Bassett  and  Bamsley,  with  their  respectire 
rights,  members,  and  appurtenances.  He  also  assigned  to 
the  lessor  of  the  plaintiff  certain  policies  of  assurance,  and 
entered  into  a  covenant  in  the  usual  form  for  repayment  of 
the  mortgage  money  on  a  day  long  since  past. 
Mortgage  deed,  The  mortgage  money  being  unpaid,  and  the  lessor  of  the 
May  26, 1882.  plaintiff  requiring  further  security,  by  an  indenture  dated 
the  26th  May,  1832 — ^reciting,  amongst  other  things,  the 
indenture  of  the  15th  June,  1829;  that  the  said  sum  of 
6000/.  still  remained  owing  to  the  lessor  of  the  plaintiff; 
that  she  was  desirous  of  having  some  further  security  for 
the  said  debt  of  5000/.  and  interest;  and  that  the  ddend- 
ant  had  been  duly  admitted,  instituted,  and  installed  one 
of  the  canons  of  the  King's  free  chapel  of  St.  Geoi^ 
within  his  castle  of  Windsor — it  was  witnessed,  that,  in 
consideration  of  the  premises  and  of  the  sum  of  5000/.  so 
remaining  due  and  owing  to  the  lessor  of  the  plaintiff,  and 
of  10«.  to  the  defendant  in  hand  paid  by  her,  all  that  the 
canonry  of  him  the  said  Richard  Adolphus  Musgrave  of 
the  King's  free  chapel  of  St.  George  at  Windsor,  and  sD 
glebes  and  other  lands,  messuages,  tenements,  and  heredit- 

(94)  See  the  23  Ed.  4,  c.  18. 
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aments  belonging  thereto,  and  all  and  every  the  rights,         1840. 
rents,  profits,  emoluments,  privileges,  advantages,  and  ap- 
purtenances to  the  same  canonry  belonging,  and  all  the 
estate,  right,  title,  and  interest  of  him  the  said  Richard 
Adolphus  Musgrave  in  and  to  the  said  premises  and  every 
part  thereof,  were  demised  unto  the  lessor  of  the  plaintiff, 
her  executors,  administrators,  and  assigns,  for  the  term  of 
ninety-nine  years  if  the  said  defendant  should  so  long  live 
and  continue  a  canon.     The  dividends,  interest,  and  an- 
nual produce  of  certain  trust  funds  therein  particularly 
mentioned  were  also  assigned  by  the  defendant  to  the 
lessor  of  the  plaintiff,  her  executors,  administrators,  and 
assigns,  in  manner  therein  mentioned,  as  a  further  security 
for  the  said  sum  of  5000/.  and  interest.     And  by  the  said 
indenture  the  defendant  nominated  and  appointed  the 
lessor  of  the  plaintiff,  her  executors  and  administrators,  to 
be  his  attorney  and  attorneys,  to  ask,  demand,  sue  for, 
recover,  and  receive  from  all  persons  who  should  be  liable 
or  intrusted  to  pay  the  same  respectively,  the  rents,  pro- 
fits, and  produce  of  the  said  canonry  and  hereditaments 
thereby  granted  and  demised,  and  the  dividends  thereby 
assigned,  and  on  payment  thereof  to  give,  sign,  and  exe- 
cute effectual  receipts,   acquittances,  releases,   or  other 
discharges  for  the  same  respectively,   and,  on  non-pay- 
ment thereof,  to  bring,  carry  on,  and  prosecute  any  action 
or  other  proceeding  whatsoever  for  recovering  and  com- 
pelling the  payment  thereof  respectively,  and  to  adjust  and 
settle  all  accounts  and  things  relating  to  the  same  premises, 
and  for  all  the  said  purposes  to  use  the  name  of  the  defend- 
ant, and  generally  to  do,  execute,  and  perform  any  other 
act,  deed,  matter,  or  thing  whatsoever  relative  to  the  pre- 
mises as  fully  and  effectually  to  all  intents  and  purposes 
whatsoever  as  the  said  defendant  might  or  could  have  done 
if  the  indenture  had  not  been  made,  &c.     The  deed  also 
contained  covenants  that  the  defendant  had  good  right  to 
convey,  for  quiet  enjoyment,  and  for  further  assurance. 
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Doe 

d. 

Butcher 

V, 
MUSORAVB. 

Course  as  to 
the  allotment 
of  houses  of 


Mr.  St.  Croix,  the  chapter  clerk,  who  was  called  on  the 
part  of  the  lessor  of  the  plaintiff,  stated  the  course  as  to 
the  allotment  of  houses  of  residence  observed  on  the  instal- 
lation of  a  canon,  to  be  as  follows :— Except  in  the  case  of 
the  dean,  there  is  no  house  specifically  appropriated  to 
any  member  of  the  chapter.     On  a  stall  becoming  Tacant, 

rcsWencc  to  the  *^®  housc  occupiod  by  the  late  canon  becomes  vacant  also. 

respective  The  other  canons,  according  to  seniority,  have  a  right  to 

canons.  .  -    i 

take  possession  of  the  vacant  house ;  and  the  new  canon 
upon  his  installation  has  the  house  that  may  remain 
vacant  after  the  exercise  of  such  right  of  choice  by  the  rest 
of  the  body  assigned  (not  by  any  writing)  to  him  by  the 
chapter  for  a  residence.  In  this  case,  Mr.  Musgrave  re- 
tained the  house  he  occupied  on  his  first  installation  in 
1829.  The  witness  further  stated  that  there  was  property 
belonging  to  the  chapter  generally,  but  none  belongbg 
to  any  individual  canon ;  that  repairs  were  done  to  the 
houses  of  the  canons  partly  by  the  chapter  and  partly  by 
the  occupier — ^those  usually  called  landlord's  repairs  by  the 
chapter,  tenant's  repairs  by  the  occupier ;  that,  if  a  canon 
omit  to  reside  in  the  house  allotted  to  him  for  a  certain 
time,  or  to  observe  the  statutes  or  ordinances  of  the  col- 
lege, his  canonry  becomes  vacant ;  that  there  is  no  cure  of 
souls  belonging  to  a  canonry,  but  a  canon  must  be  in 
priest's  orders  before  he  can  be  installed  (95). 


(95)  The  nature  and  history  of 
the  corporation  of  The  Dean  and 
Canons  of  the  King's  free  chapel 
of  St  George  within  the  castle  of 
Windsor,  are  as  follow  : — 

King  Henry  the  First  erected  a 
chapel  in  the  castle  of  Windsor, 
and  founded  a  college  there  for 
eight  canons.  They  were  neither 
indowed  nor  incorporated,  hut  were 
maintained  by  an  annual  pension 
out  of  the  King's  Exchequer.  In 
the  6th  year  of  the  reign  of  Edward 


the  Second,  that  king  founded  a 
chantry  at  Windsor  for  four  chap- 
lains and  two  clerks.  He  also 
founded  a  chapel  with  four  chap- 
lains in  the  park  of  Windsor.  His 
son,  Edward  the  Third,  in  the  4th 
year  of  his  reign,  with  the  adrice 
of  his  council,  removed  the  chapel 
from  the  park  to  the  castle,  and 
added  the  four  chaplains  to  tho«« 
already  settled  in  t)ie  chapel  of  the 
castle;  and  in  tlie  11  th  year  of  his 
reign  he  built  habitations  for  them 
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On  the  part  of  the  defendant  it  was  contended  that 
ejectment  will  not  lie  for  a  canonry ;  and  that  the  defend- 
ant as  canon  had  no  legal  estate,  interest,  or  property 


1840. 


in  the  eouth  tide  of  the  caatle. 

Shortly  before  the  institutioii  of 
the  Order  of  the  Garter,  Edward 
the  Third,  by  letters  patent,  bear- 
ing teste  at  Westminster  on  the  6th 
of  August,  in  the  22nd  year  of  his 
reign  (1348),  founded  the  antient 
chapel  of  Windsor  anew,  and  added 
to  the  eight  eanons  of  the  founda- 
tion of  Henry  the  First,  one  custos, 
fifteen  more  canons,  and  twenty- 
^r  alms  knights,  tt^ether  with 
other  ministers,  all  of  whom  were 
to  be  under  the  government  of  the 
custos,  ud  to  be  maintained  out  of 
the  revenues  wherewith  the  chapel 
then  wss  and  should  thereafter  be 
indowed. 

Here  being  in  those  days  some 
doubt  as  to  the  power  of  the  King 
of  England  to  fo«ud  a  religious 
bouse.  Pope  Clement  the  Sixth,  at 
the  request  of  King  Edward,  by  his 
bull  dated  at  Avignon,  the  30th 
November,  1351,  impowered  the 
Archbidiop  of  Canterbury  and  the 
ffisbop  of  Winchester,  or  either  of 
them,  to  ordain,  institute,  and  ap- 
point m  the  chapel  of  Windsor,  a 
certain  number  of  canons,  priests, 
derks,  knights,  and  officers,  one  of 
whom  should  have  the  title  of  cus- 
tos and  preside  over  the  rest 

On  the  30th  November,  1352, 
the  statutes  and  ordinances  of  the 
college  were  made  by  virtue  of  the 
Pope  8  authority  and  the  King's 
command,  and  with  the  consent  of 
the  Kshop  of  Salisbury  (in  whose 
diocese  the  chapel  was  situated), 
and  of  the  Dean  and  Chapter  of 
VOL.  I.  H 


Salisbury.  By  these  statutes  and 
ordinances  the  Bishop  of  Winches- 
ter, as  one  of  the  Pope's  delegates, 
ordained  and  instituted  a  college 
within  the  chapel  of  St  George, 
consisting  of  one  custos,  twelve  se- 
cular canons,  thirteen  priests  or 
vicars,  four  clerks,  six  choristers, 
twenty-six  alms  knights,  besides 
other  officers.  Several  donations 
of  advowsons  and  temporal  indow- 
ments  were  made  to  this  custos  and 
college,  principally  by  the  name 
of  '*The  custos  and  college  of  the 
free  chapel  of  St.  George  within 
the  castle  of  Windsor,"  but  some- 
times by  the  name  of  **  The  custos 
and  college  of  chaplains,"  and  at 
other  times  of  **  The  custos  and 
chaplains"  of  the  same  chapel. 

Subsequently,  in  some  of  the 
grants  of  lands  and  indowments  to 
the  college,  the  name  of  dean  was 
substituted  for  that  of  custos ;  and 
and  in  some  of  them  he  was  called 
the  dean  and  custos.  In  order  to 
obviate  any  difficulty  that  might 
arise  from  these  grants  having  been 
taken  by  a  title  different  from  that 
contained  in  the  foundation.  King 
Henry  the  Sixth,  in  the  8th  year 
of  his  reign,  by  the  consent  of  the 
lords  and  commons,  by  letters  pa- 
tent under  the  Great  Seal  of  Engw. 
land,  granted  and  declared  that 
John  Arundell,  the  then  custos, 
should  be  "  custos  sive  decanus" 
for  his  life,  and  that  for  the  future 
he  and  every  other  custos  should 
be  called  "  custodes  sive  decani'* 
of  the  free  chapel  of  St,  George^ 
H 
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whatever  either  in  the  common  funds  of  the  Chapter  or  in 
the  house  assigned  for  his  residence^  but  the  mere  usu- 
fruct BO  long  as  he  should  continue  a  canon — ^the  legal 


within  the  castle  of  Windsor;  and 
that  the  custos  or  dean,  and  the 
canons  thereof,  and  their  succes- 
sors, by  the  name  of  "  cnstos  or 
dean  and  canons"  of  the  said 
free  chapel,  should  have  and  hold 
to  them  and  their  successors  for 
ever  all  lands,  tenements,  rents, 
possessions,  &c.,  and  also  all  man- 
ner of  liberties,  franchises,  immu- 
nities, &c.,  granted  to  the  college 
at  any  time  previously. 

The  college  still  continues  a  cor- 
poration under  the  style  of  *^  The 
dean  and  canons  of  the  King's 
free  chapel  of  St  George  within 
his  castle  of  Windsor."  The  twelve 
secular  canons  mentioned  in  the 
foundation  still  remain  under  the 
title  of  major  canons  or  more 
eommonly  canons.  They  are  ap- 
pointed by  letters  patent  under 
the  Great  Seal.  The  following  is  a 
copy  of  the  appointment  of  the  de- 
fendant as  one  of  them : — 

"  George  the  Fourth,  by  the 
Grace  of  God,  of  the  United  King- 
dom of  Great  Britain  and  Ireland 
King,  Defender  of  flie  Faith,  To 
all  to  whom  these  presents  shall 
come,  greeting :  Know  ye  that  we, 
of  our  special  grace,  certain  know- 
ledge, and  mere  motion,  have  given 
and  granted,  and  by  these  presents, 
for  us,  our  heirs  and  successors,  do 
give  and  grant,  ynto  our  trusty  and 
well  beloved  Richard  Adolphus 
Mui^ave,  clerk,  bachelor  in  Civil 
Law,  the  place  and  dignity  of  a  ca- 
nonry  or  prebend  in  our  collegi- 
ate church  or  free  chapel  of  St. 


George  in  our  castle  of  Windsor, 
now  void  by  the  death  of  George 
Champagne,  clerk,  master  of  srt^ 
late  one  of  the  prebendaries  of  our 
said  free  chapel,  and  in  our  gift, 
in  full  right,  to  have,  hold,  and 
enjoy  the  same  unto  him  the  said 
Richard  Adolphus  Musgrave  for 
and  during  his  natural  life,  with  all 
and  all  manner  of  houses,  man- 
sions,  profits,    commodities,  emo- 
luments, dividends,  exceedings,  re* 
fections,  and  daily  distribatioDs,  and 
all  other  rights  and  pre-eminences 
whatsoever  to  the  said  canoniy  or 
prebend  in  anywise  belonging  orap- 
pertaining,  or  hereafter  to  bekng, 
as  fully,  freely,  and  entirely,  and  in 
as  ample  manner  and  form  as  the 
said  George  Champagne,  or  any  of 
his  predecessors,  have  had,  held,  or 
enjoyed,  or  ought  to  have  hdd  and 
enjoyed  the  same^  although  exptm 
mention  &c.     In  witness  whereof 
these  our  letters  we  cause  to  be 
made  patent.     Witness  oursdfat 
Westminster,  the  14th  day  of  April, 
in  the  tenth  year  of  our  reign. 
*' By  writ  of  Privy  Seal, 
"THuaLow." 
To  eadi  of  the  twelve  secular 
canons  is  assigned  a  prebend  in  tke 
chapel  of  St.  George,  and  also  a 
stall  in  the  choir,  and  a  place  in  the 
chapter,  whence  they  are  called 
prebends  as  well  as  canons.  Every 
prebend   has  a  sacerdotal  power 
given  to  him  by  the  atatntes  of  tbe 
college ;  and  it  is  by  thoee  statntei 
further  ordained  that  each  canon  of 
the  chape],  being  a  preboi^  '^  ^ 
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estate  being  in  the  body  corporate:  and  Doe  y.  Trench, 
8B.&C.  95,  and  TIte  King  y.  The  Inhabitants  of  Belfordy 
10  B.  &  C.  54,  5  M.  &  B.  174,  were  cited. 
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u  sot  a  priest  at  the  time  of  his  ap- 
pointment, shall  within  a  year  after 
his  appointment  he  so  ordained, 
otherwise  without  further  admoni- 
tion he  shall  he  deprived  thereof. 
There  is,  however,  no  cure  of  souls 
attached  to  the  canoniy.  The  sta- 
tutes also  require  that  the  canons 
be  admitted,  instituted,  and  instal- 
led by  the  dean  or  his  lieutenant, 
to  whom  at  the  time  of  their  installa- 
tion they  are  required  to  take  an  oath 
to  yield  canonical  ohedience,  and 
observe  the  statutes  of  the  college. 
One  of  the  duties  imposed  upon 
each  of  the  canons,  is,  to  reside 
within  the  walls  of  the  castle,  and 
attend  divine  service  in  the  chapel 
a  certain  nuinher  of  days  in  each 
year.* 

The  deans  and  canons  in  their 
corporate  capacity  are  the  owners 
of  divers  manors,  messuages,  lands, 
tenements,  rents,  and  other  posses- 
sions, which  are  let  on  leases,  reserv- 
ing the  rent  to  the  dean  and  canons 
in  their  corporate  name;  and  the 
leases  are  renewable  on  payment  of 
fines.     These  rents  and  fines  are 
received  by  one  of  the  body  who  is 
appointed  treasurer,  and  carried  by 
him  to  one  conunon  fund,  out  of 
which  rarious  payments  and  allow- 
ances are  made  to  minor  canons  and 


others,  amounting  on  an  average  to 
3000/.  per  annum;  and  the  surplus, 
which  varies  in  amount  according  to 
the  receipt  of  fines  and  other  pay- 
ments, is  divided  equally  amongst  the 
dean  and  the  twelve  major  canons 
or  prebends,  provided  they  have 
performed  the  duties  enjoined  by 
the  statutes  and  ordinances.  If  any 
one  of  the  canons  fail  to  perform 
these  duties,  he  forfeits  his  right  to 
share  in  the  division  of  the  surplus 
income,  and  in  lieu  thereof  is  enti- 
tled to  receive  from  the  treasurer 
out  of  the  common  fund  the  annual 
sum  of  25/.  only;  the  residue  of  his 
share  being  in  that  case  divisible 
among  the  other  members  of  the 
corporation. 

In  addition  to  the  dean's  share 
of  these  surplus  revenues,  he  is  vir- 
tute  ofiScii  dean  of  Wolverhamp- 
ton, and  rector  of  Haseley:  but 
no  specific  revenues  or  possessions 
are  appropriated  to  any  of  the  ma- 
jor canons,  with  this  exception,  that 
each  of  them  has  the  privilege  of 
residing  in  one  of  the  houses  with- 
in the  walls  of  the  castle.  These 
houses  are  kept  in  repair,  partly  by 
the  individuals  to  whom  they  are 
assigned,  and  partly  by  the  dean 
and  canons  at  large;  and  the  taxes 
upon  them  are  paid  out  of  the  cor- 


*  The  period  allowed  for  non-resi- 
denee  is  one  month,  anless  for  some 
■Tgcnt  cause,  and  certain  time,  to  be 
allowed  by  the  bishop:  2Bum'8Eccl. 
Law,  90;  Gibson,  172:  and  see  the 
Judgment  of  Sir  J.  Mansfield  in  Hardy 

HH  2 


V.  Cathcart,  5  Taunt  19.  The  statute 
43  Geo.  3,  c.  84,  s.  12,  requires  a  pre- 
bendary to  reside  on  his  prebend,  al- 
though the  statutes  of  his  cathedral 
do  not  require  it. 
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Opinion  of 
Patte8on>  J. 


On  the  other  hand,  it  was  insisted  that  ejectment  wiH  fie 
for  a  canonry,  which,  though  an  ecclesiastical  benefice,  has 
no  cure  of  souls,  and  therefore  is  not  within  the  13  Elis. 
c.  20 — see  the  argument  of  Gundrjr  in  The  King  t.  The 
Bishop  of  Londofty  1  Wils.  14 ;  Dr.  SamPs  Case,  Skinner, 
121,  and  Fi'ere  v.  Moor,  8  Price,  475;  that  the  defendant 
as  canon  had  a  freehold  as  well  in  the  office  as  in  the 
lands  attached  thereto,  which  was  capable  of  passing  by 
the  demise  in  question ;  that,  the  indenture  of  the  26th 
May,  I832>  reciting  that  the  defendant  had  been  duly 
admitted,  instituted,  and  installed  one  of  the  canons  of 
the  King's  free  chapel  of  St.  Greorge  within  his  eastle  of 
Windsor,  it  was  not  competent  to  him  now  to  dispute  the 
fact,  or  to  deny  that  he  had  an  assignable  interest;  and 
that  he,  at  all  events^  had  such  an  interest  in  the  house  of 
residence  attached  to  his  canonry  qb  might  be  deUyered  hj 
the  sheriff  under  a  writ  of  levari  facias  possessionem. 

The  learned  judge  was  of  opinion  that  an  cjectmeBt 
will  not  lie  for,  nor  can  a  valid  grant  be  made  of,  a 
canonry,  it  being  an  ecclesiastical  office  only  capable  of 
being  held  by  one  in  holy  orders;  that,  if  the  canoaiy 
involved  the  corps  of  the  estate,  the  estate  might  be 
granted,  but  that  here  there  was  no  estate,  no  land  or 
house,  specifically  attached  or  appropriated  to  the  particu- 
lar canonry;  that,  possibly,  if  the  indenture  of  the  26th 
May,  1832,  had  designated  any  particular  house  in  the 
possession  of  the  defendant  and  which  he  had  a  right  to 
occupy,  provided  he  was  not  by  the  statutes  of  the  Chapto' 
restrained  from  granting  it,  such  house  might  be  the  sub- 


porate  fands.  If  a  canon  omit  to 
reside  in  the  house  allotted  to  him 
for  the  number  of  days  required  by 
the  statutes,  he  forfeits  his  right  to 
it  He  cannot  let  it  to  a  stranger 
without  the  consent  of  the  chapter. 
He  has,  in  fact,  merely  the  privilege 
of  residing  in  it  so  long  as  he  per- 


forms his  appointed  duties^  sodas 
longer.  There  Is  no  paiticolff 
house  assigned  to  each  caDomy: 
the  canons  have  the  choice  of 
houses  according  to  seniority;  and, 
when  a  vacancy  occurs,  they  ofteD 
remove  from  one  to  another. 
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ject  of  aQ  ejectment ;  font  that  here  was  no  such  grant  of  1840, 
any  ^edfic  house :  and  he  expressly  denied  the  proposi^ 
tion  of  Gundiy^  in  7%6  King  y.  The  Bishop  of  London^ 
1  Wib.  14 — ''That  an  ejectment  would  lie  for  a  prebend's 
stall'' — and  observed,  that,  since  the  statute  of  uniformity, 
a  prebend  is  exactly  the  same  as  a  canonry  in  this  respect — 
it  must  (with  the  exception  of  one  at  St.  David's,  which 
may  be  held  by  the  Queen,  and  the  prebend  of  Shipton(96), 
which  may  be  held  by  a  layman)  be  held  by  one  in  priest's 
orders. 
The  plaintiff  was  thereupon  nonsuited. 

IaMow,  Serjeant,  in  Easter  Term  last,  obtained  a  rule 
nisi  for  a  new  trial. — He  cited  2  Bum's  Ecclesiastical  Law^ 
88,  aacMnson  v.  Puller,  8  Lev.  96,  7%«  King  v.  The 
Bishop  of  London,  1  Wils.  11  (adopted  in  Bacon's  Abridg- 
ment, Ejectment,  (D),  (97),  and  in  Run.  Eject,  p.  157), 
Brooke's  Abridgment,  Prebend  and  Prebendarie,  Comyns's 
Digest,  Ecclesiasiical  Persons,  (C.  4),  Dean  and  Chapter 
of  Nonoichfs  Case,  8  Rep.  75.  b..  Dyer,  221.  b.,  Freere  v. 
Moor,  8  Price,  475,  Dr.  Sand's  Case,  Skinner,  121,  Viner's 
Abridgment,  Dilapidations  (A),  1 2,  RadcUffe  v.  D'Oyly,  2  T. 
R.  630,  and  Hardjf  v.  Caihcart,  5  Taunt.  2. 

(96)  "  The  king's  professor  of  for  a  boilary  of  salt ;  that  is,  where 

the  law  within  the  University  of  a  man  hath  no  inheritance  in  the 

Oxford  may  have  and  hold  the  pre-  soil  in  which  there  is  a  well  of  salt 

bend  of  Shipton  within  the  cathe-  water,  but  only  a  lease  or  grant  of 

ixt\  church  of  Sarum,  united  and  so  many  buckets  of  the  water  as 

annexed  unto   the  place  of  the  will  arise  (which  are  cafled^the 


\  king**  professor  for  the  time  IxMlaries),  and  these  are  withheld 

being,  although  that  the  said  pro-  from  him,  he  may  bring  his  eject- 

feasor  be  but  a  layman."    13  &  14  ment  for  so  many  boilaries,  as  hiis 

Car.  2,  c.  4:  Watson's  CL  Law,  100.  grant  was." 
And  see  Cawley'a  Laws  concerning  PI.  10.  '*  An  ejectment  lies  pro 

fiecoaanta,  233 ;  Bland  v.  Maddoz,  rectorid,  because   a  rectory  con- 

Cro.  Car.  79 ;  Fairchild  v.  Gain,  sists  of  a  church,  glebe-lands,  and 

1  BrownL  &  Goldsb.  201.  tithes."    Latch.  62. 
(97)  PL  4.    *'  An  ejectment  lie* 
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1.  As  to  the 

canonry. 


ChanneU,  Seijeant  {Whateley  waa  with  him)^  now  shewed 
cause. — ^Ejectment  will  not  lie  for  a  canonry:  nor  was  the 
house  in  which  the  defendant  resided^  even  if  it  could  be 
said  to  belong  to  the  particular  canonry  (which  was  clearly 
negatived  by  the  eyidence  of  Mr.  St.  Croix,  the  chapter 
clerk),  one  that  the  defendant  had  power  to  mortgage  or 
assign.  In  Dr.  Sand's  Case,  Skinner,  121,  there  appears 
to  have  been  an  actual  assignment  of  the  house  to  the 
prebendary  by  the  bishop;  and  the  sole  question  was  as  to 
the  liability  of  the  representatives  of  a  deceased  prebend- 
ary for  dilapidations.  That  case,  therefore,  has  no  analogy 
to  the  present.  Radctiffe  v.  UOyly,  2  T.  R.  630,  was  also 
the  case  of  an  action  by  a  prebendary  against  his  prede- 
cessor for  dilapidations.  The  case  of  The  King  v.  The 
Bishop  of  London,  1  Wils.  11,  is  cited  merely  for  a  gra- 
tuitous remark  made  by  one  of  the  counsel  in  his  reply— 
''  that  the  case  of  a  register  to  the  Bishop's  court  was  a 
temporal  benefit,  and  that  an  ejectment  would  lie  for  a 
prebend's  stall,  or  an  assize  will  lie;  after  he  is  admitted 
ejectment  lies;  it  is  a  freehold.''  There  was  nothing  in  the 
case  to  call  for  this,  and  no  opportunity  to  answer  it 
Formerly,  it  seems,  the  office  of  a  canon  might  have  been 
held  by  a  layman :  but  now,  though  the  office  is  not  one 
that  is  within  the  statute  13  Eliz.  c.  12,  so  as  to  require 
that  the  occupant  should  read  and  subscribe  the  thirty- 
nine  articles,  still  it  clearly  is  an  office  within  the  statute 
of  um'formity,  13  &  14  Car.  2,  c.  4,  which  requires  him  to  be 
a  person  in  priest's  orders.  It  is  not  denied,  that,  where 
land  is  especially  and  specifically  allotted  to  a  particular 
prebend  or  canonry,  the  prebendary  or  canon  might  charge 
or  demise  it,  and  yet  would  remain  a  prebendary.  Wat- 
son's Clergyman's  Law,  472,  Hare  v.  Berkley,  Plowd. 
Hep.  528,  and  Dyer,  221,  b.,  seem  to  be  authorities  for 
that.  With  respect  to  the  constitution  of  a  prebend  or 
a  canonry.  Lord  Coke,  in  The  Dean  and  Chapter  of  Nor- 
wich's Case,  8  Eep.  75.  b.,  says  that  ''prsebenda  didtor  a 
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pnebendo^  quia  prseberet  auxilium  episcopo/'     But  that  is         1840. 
denied  by  subseqnent  authorities.     Dr.  Bum  (Eccl.  Law^ 
tit.  Deans  and  Chapters  §  3)  remarks  upon  that  passage^ 
that  '^  he  had  his  name^  on  the  contrary^  from  the  assistance 
which  the  church  affordeth  him  in  meat^  drink^  and  other 
necessaries  :^'  and  for  this  he  cites  Gibson's  Codex^  172^ 
n.  b,  where  the  following  passage  is  found:  '^Preebenda 
didtur  a  prsebendo^  quid  prseberet  auxilium  episcopo,  saith 
my  Lord  Coke;  which  leaves  no  distinction  between  a 
canomy  and  a  prebend :  whereas,  in  truth,  the  first  is  a 
name  of  office,  and  the  second  only  of  maintenance ;  and 
a  prebendary  was  so  called,  not  from  the  assistance  he  af- 
forded to  the  bishop,  but  from  the  assistance  the  church 
afforded  him  in  meat,  drink,  and  other  necessaries.     And 
therefore  in  one  of  the  councils  abroad  we  find  it  called 
Pnebenda  canonicalis  quse  consistit  in  pane  et  vino  et 
qoibnsdam  aliis;  and  in  the  body  of  the  canon  law  there 
is  a  decretal  epistle  of  Pope  Alexander  the  Third  to  the 
Archbishop  of  Canterbury,  requiring  him  to  give  a  prebend 
(for  maintenance)  to  one  who  had  been  admitted  canon  of 
hia  church,  with  a  promise  of  the  next  vacant  prebend : — 
Mandamus,  quateniis  si  idem  J.  in  ecclesia  tua  est  canonic^ 
institntus,  et  in  choro  et  capitulo  et  aliis  quorum  usus  est 
commnnis,  potestatem  sicut  canonicus  habet ;  ei  prseben- 
dnm,  si  qua  nunc  vacat,  vel  cum  ibi  primo  vacaverit,  secun- 
dnm  promissionem  tuam,  concedas  liberaliter  et  assignes : 
quia  non  est  congmum,  ut  prsebendft  careat,  qui  in  cano- 
nicom  noscitur  esse  receptus.     To  which  agrees  the  dis- 
tinction expressly   made    by  Lyndwood   between   those 
two: — Canonia  est  jus  spirituale  quod  aliquis  assequitur  in 
Ecdesii  per  receptionem  in  fratrem  et  assignationem  stalli 
in  choro  et  loci  in  capitulo:  Prsebenda  verd  est  jus  spiri-> 
tnale  recipiendi  certos  proventus  pro  mentis  in  Ecclesift 
oompetentes  percipienti  ex  divino  officio,   cui  insistit,  et 
nascitur  ex  canoni&  tanquam  filia  a  matre.''   These  are  tho 
authorities  referred  to  in  Comyns^s  Digest,  Ecclesiastical 
Persons,  (C.  4),    Here  the  canonry  itself  clearly  could  not 


462 


IN  THE  COMMON  PLEAS, 


1840. 


MUSGRAVE. 

2.  As  to  the 

house  of  re- 
sidence. 


be  recovered  in  this  ejectment;  it  must  be  held  by  a  priest; 
and  the  evidence  of  Mr.  St.  Croix  shewed  that  there  wa» 
no  property  of  any  description  specifically  belonging  to  the 
particular  canonry. 

If  the  canonry  could  not  be  assigned,  the  house,  which  is 
allotted  for  the  residence  of  the  canon,  to  enable  him  to  per« 
form  the  duties  of  his  office,  must  stand  upon  the  same  foot* 
ing;  one  of  those  duties  being  a  residence  in  this  very  house: 
and  if  he  parts  with  the  house  he  incapacitates  himself  for 
the  performance  of  his  duties,  and  loses  his  office.  [Mauley 
J. — ^Non-residence  does  not  deprive  the  canon  of  his  office: 
according  to  the  evidence  of  Mr.  St.  Croix,  it  only  deprives 
him  of  his  right  to  participate  in  the  profits.]  In  The  King 
V.  The  Inhabitants  of  Belford,  10  B.  &  C.  54,  5  N.  &  M.  174, 
the  burgesses  of  the  borough  of  Berwick-upon-Tweed  were 
entitled  to  receive  such  share  of  the  rents  of  certain  estates 
as  the  corporation  at  large  should  all6w  to  them;  the 
estates  were  vested  in  the  corporation  at  large,  and  de- 
mised by  lease,  whereby  the  rents  were  reserved  to  the 
corporation :  and  it  was  held  that  a  freeman  of  Berwick, 
who  resided  in  the  borough,  and  was  in  receipt  of  a  por- 
tion of  the  rents  which  had  been  assigned  to  him  by  the 
corporation,  did  not  thereby  gain  a  settlement  by  estate. 
Lord  Tenterden  said :  ^^  I  am  of  opinion  that  the  husband 
of  the  pauper  was  not  seised  of  any  legal  or  equitable 
estate,  that  being  in  the  corporation;  he  was  only  entitled 
to  such  a  portion  of  the  rents  as  the  body  corporate  might 
think  fit  to  allow  to  him.  Whether  they  allowed  him  a 
portion  of  those  rents,  first  throwing  the  whole  togeth^i 
and  then  dividing  them  amongst  the  freemen,  or  whether 
they  assigned  to  each  freeman  the  rent  of  a  particular 
portion  of  land,  seems  to  me  immaterial.  The  freeman 
had  no  right  to  enter  upon  the  land.''  So,  here,  the  house 
belonged,  not  to  the  individual  canon,  but  to  the  aggre- 
gate corporation.  If  the  lessor  of  the  plaintiff  be  entitled 
to  maintain  ejectment  for  this  house,  she  must  equally  be 
entitled  to  maintain  it  in  respect  of  any  other  house  that 
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m  the  conrae  of  time  Mr.  Musgraye  might  have  an  oppor-         1840. 
tnnity  of  choosing.  joI^b 

Butcher 
Ludlow,  Serjeant^  in  support  of  his  rule. — This  is  an  ac<-  o. 

tion  of  ejectment  brought  by  a  mortgagee  against  the  ^'■a^AVB* 
mortgagor  who  is  in  possession  of  the  mortgaged  property.  f^IJ^p"^^^^ 
Such  being  the  relative  position  of  the  parties,  many  of  the  ^^X^"^  ^.^ 
arguments  that  have  been  urged  on  the  part  of  the  de-  grant, 
fendant  are  not  open  to  him ;  for,  as  between  himself  and 
the  mortgagee,  the  mortgagor  is  estopped  from  saying 
that  he  has  no  title  to  grant  that  which  he  has  assumed  to 
grant.  [Tlndal,  C.  J. — ^The  question  arises  upon  the  mort- 
gage deed  itself.]  That  will  not  prevent  the  estoppel.  In 
Doe  d.  Bristowe  v.  Pegye,  1  T.  R.  758,  n..  Lord  Mansfield 
says :  "  I  found  this  point  settled  before  I  came  into  this 
court,  that  the  court  never  suffers  a  mortgagor  to  set  up 
the  title  of  a  third  person  against  his  mortgagee :  for,  he 
made  the  mortgage,  and  it  does  not  lie  in  his  mouth  to 
say  80,  though  such  third  person  might  have  a  right  to  re- 
cover possession.^'  So,  in  Goodtitle  d.  Edwards  v.  Bailey, 
Cowp.  597,  the  same  learned  judge  says :  ''  If  a  man  has 
made  a  solemn  deed  covenanting  that  another  shall  enjoy 
the  premises,  and  likewise  for  further  assurance,  it  shall 
never  lie  in  his  mouth  to  dispute  the  title  of  the  party  to 
whom  he  bas  so  undertaken;  no  more  than  it  shall  be 
permitted  to  a  mortgagor  to  dispute  the  title  of  his  mort- 
gagee. No  man  shall  be  allowed  to  dispute  his  own 
solemn  deed.''  And  see  the  authorities  collected  in  Star- 
kie  on  Evidence,  Vol.  1,  Part  2,  §  cxxiii,  pp.  302 — 305. 
Although,  therefore,  the  question  arises  upon  the  effect  of 
the  mortgage  deed,  still  the  grantor  is  estopped  from  say- 
ing, in  an  ejectment  brought  by  the  grantee  for  the  reco- 
veiy  of  the  mortgaged  premises,  that  he  himself  had  no 
title,  or  that  the  title  is  in  a  third  person.  [Jindal,  C.  J, 
referred  to  Doe  d.  Marchant  v.  Errington,  6  Bing.  79, 
8  Scott,  210.  There,  one  S.  being  possessed  of  chambers 
in  Lincoln's  Inn,  to  which  he  had  been  admitted  by  the 
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induction^  the  prebendary  cannot  charge  his  church  lands: 
it  seems  to  have  been  assumed  that  he  might  do  so  efier 
induction.  In  GoodtUk  d.  MUler  y.  TFilson,  11  East,  334, 
it  was  never  doubted  that  an  ejectment  would  lie  for  a  pr&» 
bendal  house  which  had  been  appropriated  in  severalty  (99). 
And  see  Warner  v.  Parchett,  3  B.  &  Ad.  921.  The  argu- 
ment  derived  from  the  alleged  mutability  of  the  security, 
is  answered  by  Lord  Coke's  commentary  upon  the  first 
section  of  Littleton  (Co.  Litt.  4.  a.):  '' Albeit  land,  whereof 
our  author  here  speaketh,  be  the  most  firme  and  fixed  inhe- 
ritance, and  therefore  it  is  called  solum,  quia  est  solidom, 
and  fee-simple  the  most  highest  and  absolute  estate  that  a 
man  can  have;  yet  may  the  same  at  several  times  be  moTe- 
able,  sometimes  in  one  person,  and  alterius  vicibus  in  an- 
other ;  nay,  sometime  in  one  place  and  sometime  in  an- 
other. As,  for  example,  if  there  be  eighty  acres  of  meadow 
which  have  been  used  time  out  of  mind  of  man  to  be  di« 
vided  betweene  certaine  persons,  and  that  a  certaine  number 
of  acres  appertain  to  every  of  these  persons;  as,  for  exam- 
ple, to  A.  thirteen  acres,  to  be  yearely  assigned  and  lotted 
out,  so  as  sometime  the  thirteen  acres  lie  in  one  place  and 


(99)  There,  a  prescriptive  eccle- 
siastical corporation  of  vicars  choral 
of  the  cathedral  of  Chichester  had, 
besides  other  estates  in  common, 
four  vicarial  houses  with  their  ap- 
purtenances, which  had  always  been 
appropriated  to  the  several  use 
and  residence  of  the  four  vicars; 
and,  by  antient  custom,  upon  every 
vacancy,  the  vicars,  according  to 
seniority,  made  their  option  of  tak- 
ing in  severalty  any  one  of  such 
vicarial  houses  with  the  appurten- 
ances, of  which  option  an  entry  was 
made  in  the  corporation  act  book 
and  signed  by  the  vicars:  and  it 
was  held  that  a  new  vicar  having 
made  an  option,  which  was  entered 
in  the  act  book  and  signed  by  all, 
to  take  one  of  the  vicarial  house 


with  certain  appurtenances,  then  in 
the  possession  of  J.  S.,  which  wen 
not  all  the  appurtenances  fonneiij 
annexed  to  and  enjoyed  with  tlie 
same  house  by  his  predecesson 
therein,  could  not  maintain  sn 
ejectment  for  the  other  appmteB* 
ances,  such  as  part  of  the  antioit 
garden  which  had  been  leased  oft 
by  the  corporation  before  his  ap- 
pointment ;  for,  supposing  him  en- 
titled to  make  an  option  <^  the  en- 
tire premises,  and  to  hare  it  entered 
in  the  act  book,  as  against  the  cor- 
poration, yet  no  such  option  havio; 
been  made  and  entered  in  the  act 
book  according  to  the  custom,  be 
had  no  separate  legal  title  to  the 
premises  in  question,  on  which  ht 
could  maintain  an  ejectment. 
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sometime  in  another^  and  so  of  the  rest ;  A.  hath  a  more-  1840. 
able  fee-simple  in  thirteen  acres^  and  may  be  parcell  of  his 
manor,  albeit  they  have  no  certaine  place^  but  yearely  set 
out  XD  seyerall  places^  so  as  the  number  only  is  certaine^  and 
the  particular  acres  or  place  wherein  they  lie  after  the  year 
incertaine.  And  so  it  was  adjudged  in  the  King's  Bench 
upon  an  especial  verdict/'  Moore,  802.  But  here  the 
aecority  has  not  shifted :  the  defendant  has  never  changed 
his  residence  since  his  installation. 

TiNDAL,  C.  J. — ^This  case  comes  before  us  upon  a  mort- 
gage made  by  the  defendant,  one  of  the  canons  of  the 
King's  free  chapel  of  St.  George  within  his  castle  of 
Windsor,  for  ninety-nine  years  if  he  should  so  long  live 
and  continue  a  canon,  of  '^  all  that  the  canonry  of  him,  the 
defendant,  of  the  King's  free  chapel  of  St.  George  at 
Windsor,  and  all  glebes  and  other  lands,  messuages,  tene- 
ments, and  hereditaments  belonging  thereto^  and  all  and 
eveiy  the  rights,  rents^  profits,  emoluments,  privileges^ 
advantages,  and  appurtenances  to  the  same  canonry  be- 
longing, and  all  the  estate,  right,  title,  and  interest  of  him 
the  defendant  in  and  to  the  said  premises  and  every  part 
thereof.''  And  the  question  is,  whether  ejectment  can  be 
maintained  for  the  canonry  or  for  the  house  allotted  to 
the  defendant  for  his  residence  as  such  canon.  It  does 
not  appear  that  there  is  any  other  property  that  is  spe- 
cifically annexed  or  appropriated  to  the  canonry;  and 
therefore  the  argument  has  very  properly  been  confined  to 
these  two  points. 

A  preliminary  objection  has  been  urged  on  the  part  of  the  As  to  the  snp- 
lessor  of  the  plaintiff,  viz.  that,  this  question  arising  between  ^^^^  **  **^^* 
the  mortgagor  and  mortgagee,  the  former  is  estopped  from 
denying  that  he  has  the  title  he  by  the  recitals  in  the 
mortgage  deed  assumed  to  have^  or  from  setting  up  the 
title  of  any  third  party.  I  entirely  agree  in  that  as  a  ge- 
neral proposition :  but  the  question  here  is  not  whether 
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1840.  the  defendant  is  denying  the  title  he  at  the  time  of  exe- 
cnting  the  deed  asserted  to  be  in  him^  and  setting  np  an 
adverse  title;  but  whether  the  property  sought  to  be  reco- 
vered in  this  action  is  included  in  the  description  of  the 
property  mortgaged.  I  hold  it  to  be  perfectly  good  Isv, 
that^  if  the  mortgage  had  been  confined  to  the  house  by  a 
particular  description^  the  defendant  could  not  have  been 
allowed  to  say  that  he  had  no  title^  and  that  the  property 
was  in  the  dean  and  chapter^  he  having  only  a  limited  or 
permissive  occupation.  But  here  the  subject-matter  of  the 
mortgage  is  stated  to  be  all  that  the  canonry  of  him  the 
defendant  of  the  King's  free  chapel  at  Windsor^  and  all 
glebes  and  other  lands,  messuages,  tenements,  and  here- 
ditaments belonging  thereto.  Let  us,  therefore,  see  vhat 
is  the  nature  of  a  prebend  and  of  a  canonry :  for,  if  the 
house  in  question  neither  forms  part  of  the  canonry  of  the 
defendant  nor  of  the  prebend,  it  cannot  be  said  to  be  in- 
cluded in  the  mortgage. 

A  canonry  is  nothing  more  than  a  name  of  office :  the 
prebend  is  the  name  of  maintenance,  '^  A  prebend  is  jus 
spirituale  percipiendi  proventus  in  ecclesift,  oompetentet 
percipienti  ex  divino  officio  cui  insistit — Lyndw.  144;  and 
is  derived  out  of  a  canonry  ut  filia  ex  matre;  sed  sine  red- 
ditu  non  potest  constitui/'  ''A  canon  is  he  qui  est  elec- 
tus  in  fratrem,  and  has  a  stall  in  choro,  et  locum  in  capitulo;" 
Lyndw.  144;  Dyer,  294.  b.;  Comyns's  Digest,  JSecIesiastieal 
Persons,  (C.  4).  This  ejectment  being  brought  for  the 
canonry,  which  is  an  ecclesiastical  office  only — ^a  stall  in 
the  choir  and  a  voice  or  place  in  the  chapter — ^it  is  enough 
to  say  that  it  is  not  the  proper  subject-matter  of  an  eject- 
ment. Ejectment  will  not  lie  for  anything  which  the  she- 
riff cannot  deliver :  and  it  is  dear  that  the  spiritual  right 
to  which  I  have  adverted  is  not  a  thing  that  could  be  ddi- 
vered  by  the  sheriff  under  a  writ  of  possession.  It  is  troe 
that  ejectment  will  lie  for  tithes,  which  are  a  species  of  in- 
corporeal hereditaments;  but  that  is  by  virtue  of  the  sta- 
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tute  32  Hen.  8^  c.  7,  s.  7^  which  gave  the  same  remedy  for        1840, 
tithes  ia  the  temporal  courts  as  for  corporeal  heredita- 
ments.   That^  therefore^  affords  no  answer  to  the  general 
observation  that  ejectment  will  not  lie  for  a  canonry  be- 
cause it  is  a  spiritual  office.    The  demise  here  contains  the 
general  words,  ''all  glebes  and  other  lands^  messuages^ 
tenements^  and  hereditaments  belonging  thereto,  and  all 
and  eveiy  the  rights,  rents,   profits,  emoluments,  privi- 
leges, advantages,   and  appurtenances  to  the  same  ca- 
noniy  belonging.''    I  cannot  read  those  words  without 
understanding  that  they  are  intended  to  designate  that 
which  I  have   already  alluded  to,   the  prebendum,   the 
corpus  out  of  which  the  profits  accruing  to  the  canon 
are  to  arise.     But,  upon  the  evidence  of  Mr.  St.  Croix, 
it  appears  that  neither  the  house  in  which  the  canon  re- 
sides nor  any  other  property  is  annexed  to  the  canonry : 
the  whole  is  vested  in  the  dean  and  chapter ;  the  canon 
has  only  an  uncertain  share  of  the  joint  fund,  and  the  use 
of  the  house  for  his  residence.    Whenever  by  reason  of  a 
vacancy  of  a  canonry  a  house  becomes  vacant,  the  choice  of 
the  house  devolves  upon  the  other  canons  according  to  se- 
niority, and  the  new  canon  takes  that  which  is  left.   Upon 
a  second  avoidance,  he  in  his  turn  acquires  the  right  to  shift 
the  house  he  first  occupied  and  choose  another.    Looking 
only  at  the  description  in  the  deed  and  at  the  nature  of  the 
office  of  a  canon,  it  is  impossible  to  say  that  the  action  can 
be  maintained  either  for  the  canonry  or  for  the  house  in 
which  the  defendant  resided.    Dr.  Sandys  Case,  Skinner, 
121,  does  not  govern  this.    Tliere  the  only  question  was 
whether  a  prohibition  should  go  to  the  spiritual  court  pre- 
siding over  the  prebend  of  which  Dr.  Sands  was  seised,  in 
a  suit  brought  by  Dr.  Sands  against  the  executors  of  his 
predecessor  for  dilapidations.    Dr.  Sands  was  the  party 
aggrieyed  by  the  dilapidations  the  moment  he  was  put 
into  possession  of  the  house  by  the  bishop,  whatever  his 
title  might  be.    All  that  the  court  decided  was  that  it  was 
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1840.        not  a  case  for  a  prohibition.     I  think  the  role  for  setting 
aside  the  nonsuit  in  this  case  should  be  discharged. 

BosANQUET,  J. — I  am  of  the  same  opinion.    The  first 
point  that  has  been  made  on  the  part  of  the  lessor  of  the 
plaintiff^  is^  that  the  defendant  is  estopped  by  the  terms  of 
the  indenture  of  the  26th  May^  1832,  £rom  contending  that 
he  had  no  title  to  convey  theJiouse  in  question.   Undoubt- 
edly, if  the  house  had  been  designated  in  the  mortgage 
by  any  particular  description,  it  might  justly  be  said  that 
the  defendant  was  estopped  from  denying  that  it  passed. 
But  the  question  here  is  whether  or  not  the  terms  of  the 
deed  do  comprehend  the  house ;  and  that  depends  upon 
whether  or  not  the  house  belongs  to  the  canonry.    The 
mortgage  is  of  '^  all  that  the  canonry  of  him  the  defendant 
of  the  King's  free  chapel  of  St.  George  at  Windsor,  and 
all  glebes  and  other  lands,  messuages,  tenements,  and  he- 
reditaments belonging  thereto,   and  all  and  every  the 
rights,  rents,  profits,  emoluments,  privileges,  advantages, 
and   appurtenances    to  the    same  canonry  belongbg/' 
Whatever  lands,  therefore,  do  belong  to  the  canoniji 
will  pass  by  the  mortgage.    Does  the  house  in  which  Dr. 
Musgrave  resided  fall  within  the  description  of  property 
belonging  to  the  canonry?    It  appears  that  the  fee  in  the 
houses  in  which  the  canons  reside  belongs  to  the  dean  and 
chapter;  that  no  particular  house  is  appropriated  to  anj 
stalls  but  that,  as  often  as  a  vacancy  occurs,  each  of  the 
canons,   according  to  seniority,  has  a  right  to  take  the 
vacant  house,  and  the  new  canon  has  assigned  to  him  for  a 
habitation  the  house  that  after  such  exercise  of  choice  re- 
mains unappropriated.     Under  these  circumstances,  the 
house  occupied  by  the  defendant  cannot  be  said  to  belong 
to  his  canonry :  and  the  office  itself  clearly  could  not  be. 
the  subject  of  a  mortgage.     The  case  that  struck  me  the 
most  was  Dr.  Sandsfs  Case,  Skinner,  121.    That,  however, 
was  not  an  action  of  ejectment,  but  a  motion  for  a  prohi- 
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bition  to  restrain  the  spiritual  court  from  entertaining  a  1840. 
suit  for  dilapidations.  The  part  relied  on  was,  the  dictum 
of  Jones,  J.,  who  says:  "  It  is  true  here  are  eight  houses 
belonging  to  eight  residentiary  prebendaries,  whereof  each 
prebendary  de  jure  is  to  have  one;  that  no  one  house  is 
ascertained  to  any  particular  prebend,  ot  is  parcel  of  any 
particular  prebend,  but  ought  to  be  assigned  to  some  parti- 
cular prebend:  and  when  the  4>ishop  doth  so  assign,  by 
Tirtue  of  his  power,  and  not  by  virtue  of  any  estate  he  had 
in  him,  then  it  is  part  of  the  prebend,  and  shall  be  liable 
to  a  suit  for  dilapidations/'  All  that  that  case  decided 
was,  that  the  executors  of  a  prebendary  were  liable  to  be 
sued  for  dilapidations  to  a  house  allotted  to  his  prebend 
and  occupied  by  him.  The  question  was  not,  as  here,  in 
whom  was  the  legal  interest  vested.  I  therefore  do  not 
think  that  case  can  be  considered  an  authority  for  hold- 
ing that  the  legal  interest  in  the  house  in  question  was  in 
Dr.  Musgrave.  Under  all  the  circumstances  of  the  case, 
and  for  the  reasons  given  by  my  Lord  Chief  Justice,  I  am 
of  opinion  that  neither  the  canonry  nor  the  house  of  resi- 
dence can  be  the  subject  of  an  ejectment,  because  they  did 
not  pass  by  the  deed  of  the  26th  May,  1832. 

Erskinb,  J. — ^I  am  also  of  opinion  that  the  nonsuit  en- 
tered in  this  case  ought  not  to  be  disturbed.    The  lessor  of 
the  plaintiff  claims  by  virtue  of  a  demise  by  way  of  mort- 
gage of  '^  all  that  the  canonry  of  the  defendant  of  the  King's 
free  chapel  of  St.  George  at  Windsor,  and  all  glebes  and 
other  lands,  messuages,  tenements,  and  hereditaments  be- 
longing thereto :''  and  the  first  question  is,  whether  she  is  As  to  the  ca- 
entitled  to  recover  anything  in  respect  of  the  demise  of  the 
canoniy.    The  authorities  shew  that  a  canonry  is  but  an 
office  to  which  nothing  is  of  necessity  attached  that  the 
sheriff  could  deliver  possession  of;  and  therefore  I  concur 
with  the  rest  of  the  court  in  thinking  that  ejectment  will 
vol..   I.  II 
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1840.  not  lie  for  a  canonry. — ^The  next  question  is,  whetler 
there  is  anything  that  can  be  recovered  under  the  other 
words^  '^  glebes  and  other  lands,  messuages,  tenements, 
and  hereditaments  belonging  thereto/'  It  is  admitted 
that  the  house  in  which  Dr.  Musgrave  resided  is  the  onlv 

As  to  the  house  property  that  can  be  in  any  way  considered  as  belonging  to 
the  canonry.  But  I  am  of  opinion,  that,  under  the  circmn- 
stances  that  were  given  in«evidence  at  the  trial,  thathonse 
is  not  a  tenement  belonging  to  the  canonry.  It  appears 
from  the  evidence  that  there  was  no  particular  house  to 
which  a  canon  could  upon  his  installation  lay  claim.  The 
course  was  for  the  several  canons  according  to  their  se- 
niority to  select  any  of  the  houses  that  might  be  Tscated 
by  the  vacation  of  a  stall,  leaving  the  rejected  of  all  for  the 
habitation  of  the  new  canon.  No  estate  in  the  honses  vas 
vested  in  the  several  canons :  the  legal  estate  was  in  the 
body  corporate,  the  dean  and  chapter;  the  respective 
canons  having  the  mere  right  of  occupation  for  the  bettet 

As  to  the  ai.  ^  enabling  them  to  perform  the  duties  of  their  office.— But 
it  has  been  contended,  that,  whatever  weight  may  belong 
to  this  objection  if  urged  by  a  third  party,  it  is  not  com- 
petent to  the  defendant,  who  made  the  grant  to  the  lessor 
of  the  plaintiff,  to  say  that  that  which  he  professed  to  grant 
belongs  to  the  dean  and  chapter,  and  not  to  himself.  I 
admit,  that,  if  the  deed  had  professed  to  convey  the  house 
in  which  the  defendant  resided,  by  any  particular  de- 
scription— ^whatever  might  have  been  the  rights  of  third 
parties,  or  their  remedies  for  preventing  the  profits  or 
privileges  of  the  body  from  being  diverted  from  thdr  pro- 
per channel — ^the  defendant  would  be  estopped  by  his  own 
deed  from  saying  that  he  had  no  title  or  power  to  make 
the  grant.  But  the  question  here  is,  whether  or  not  the 
defendant  has  in  fact  granted  the  house — ^whether  the 
house  falls  within  the  description  of  property  mentioned  in 
the  deed.  I  am  of  opinion  that  it  does  not,  and  therefore 
that  the  doctrine  of  estoppel  does  not  apply. 
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Maitle^  J. — ^I  am  also  of  opinion  that  tliis  role  should  be         1840. 
discharged.  This  is  a  claim  relating  to  a  house  which  is  said 
to  bare  passed  to  the  lessor  of  the  plaintiff  under  a  mortgage 
deed  bearing  date  in  1832.   It  appears  from  the  deed,  that 
the  defendant  was  indebted  to  the  lessor  of  the  plaintiff  in 
the  sum  of  5,000/.  which  he  had  borrowed  of  her  upon  the 
secnritj  of  two  livings  that  he  possessed  j'^and  that,  the 
lessor  of  the  plaintiff  being  desirous  of  obtaining  some 
additional  security  for  this  debt,  the  defendant,  who  had 
ia  the  meantime  obtained  further  preferment,  executed 
the  deed  in  question,  whereby,  after  reciting  that  he  was  so 
indebted,  and  that  he  had  been  duly  admitted,  instituted, 
and  installed  one  of  the  canons  of  the  King's  free  chapel 
of  St.  George  within  his  castle  of  Windsor,  he  (amongst 
other  things)  demised  and  assigned  to  the  lessor  of  the 
plaintiff,  for  the  term  of  ninety-nine  years,  if  he  the  de- 
fendant should  so  long  live  and  continue  such  canon,  "  all 
that  the  canonry  of  him  the  defendant  of  the  King's  free 
chapel  of  St.  Oeorge  at  Windsor,  and  all  glebes  and  other 
land^  messuages,  tenements,  and  hereditaments  belonging 
thereto,  and  all  and  every  the  rights,  rents,  profits,  emolu- 
ments, privileges,  advantages,  and  appurtenances  to  the 
same  canonry  belonging,  and  all  the  estate,  right,  title, 
and  interest  of  him,  the  defendant,  in  and  to  the  said  pre- 
mises, and  every  part  thereof.''    The  question  is,  whether, 
nnder  these  words,  as  against  the  defendant  himself,  the 
honse  assigned  for  his  official  residence  passed  to  the  lessor 
of  the  plaintiff;  for,  if  so,  then  I  agree  that  it  is  not  compe- 
tent to  the  defendant  to  say  that  he  bad  no  title  to  convey 
that  which  the  deed  purports  to  convey.     But  it  appears  to 
me  that  the  words  of  the  indenture  properly  comprehend 
and  apply  to  those  things  only  which  according  to  well 
ascartained  rules  appertain  in  severalty  to  property  of  this 
nature,  and  are  known  as  the  corps  of  the  prebend  or  ca- 
nonry.    The  evidence  that  was  given  at  the  trial  shewed 
that  the  house  in  question  belonged  to  the  dean  and  chap- 

ii2 
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1840.        ter,  and  that  they  used  it  by  putting  a  canon  into  it  in 
order  that  he  might  be  the  better  able  to  perform  the 
duties  of  his  office.     If  that  be  so,  then  no  estoppel  arises: 
and  it  is  only  by  estoppel  that  the  lessor  of  the  plaintiff 
can  derive  any  title.     With  respect  to  Dr.  Son***  Case,  all 
it  amounts  to  is  this :  the  Ecclesiastical  court  entertained 
a  suit  by  a  prebendary  against  the  personal  representa- 
tives of  his  predecessor  for  dilapidations — ^assmmng  that,  & 
wrong  having  been  done^  they  had  the  right  to  administer 
a  remedy ;  and  the  court  of  King's  Bench  refused  to  inter- 
fere by  prohibition.     That  case,  therefore,  is  no  authority 
to  shew  that  Dr.  Sands  had  such  an  interest  in  the  house 
as  was  capable  of  being  demised.     In  the  case  of  the 
Vicars  Choral  of  Chichester  {Goodtiik  d.  MUkry.Drw, 
11  East,  334),  there  is  a  sort  of  assumption  that  one  of  the 
four  vicars,  upon  the  assignment  of  a  messuage  to  him, 
acquired  a  right  to  it  in  severalty,  and  might  havebronght 
ejectment  for  it.     But  it  was  not  material  to  decide  the 
point  there,  because  the  land  had  not  been  assigned.  That 
case,  therefore,  is  not  an  authority  that  militates  against 

our  present  decision. 

Rule  discharged. 


Friday,  Newton  and  Wife  v.  Harland  and  Bailey. 

June  26tA.      ^p 

Where  a  tenant    X  HIS  was  au  action  of  trespass.     The  declaration  stated 

apartmenu  af-    that  the  defendants,  on  the  2nd  March,  1837,  with  force 

tiJn  of  hS^ira,  ^^  *"^s  &c.,  assaulted  Frances,  then  and  still  being  the 

the  landlord       wife  of  A.  Newton,  and  then  seized  and  laid  holdofker 

is  not  justified  '  «  i 

in  forcibly  aa-     the  said  Fraucos,  and  with  great  force  and  violence  pnuea, 
tothe%s8C8?     thrust,  pushed,   and  dragged  her  about,   and  gave  and 
Ung  Wm."^''^*  struck  her  divers  blows,  and  otherwise  iU-treated  her,  and 
then  and  there  forced  and  compelled  her  to  go  into  a  cer- 
tain highway,  and  into  and  along  divers  other  highva.^^ 
whereby  the  plaintiff  Frances  was  much  exposed  to  the 
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inclemency  of  the  weather,  and  by  reason  of  the  premises        1840. 

the  said  Frances  became  and  was  sick,  sore,  and  disordered,      newton 

and  80  remained,  &c.  &c.  „    ^' 

•1/1  Hahland. 

The  defendants  pleaded — ^first,  not  guilty  (wherenpon 

issue  was  joined) — secondly,  as  to  the  assaulting,  seizing.  Second  plea, 
and  laying  hold  of  the  ss^d  Frances,  and  pulling,  thrust- 
ing, pushing,  and  dragging  her  about,  and  forcing  and 
compelling  her  to  go  into  a  certain  highway,  as  in  the 
declaration  mentioned,  that  the  defendant  Harland,  be- 
fore and  at  the  said  time  when  &c.,  was  lawfully  possessed 
of  a  certain  dwettinff-house,  with  the  appurtenances,  situate 
and  being  at  Studley,  in  the  county  of  York,  and,  being 
so  possessed  thereof,  the  said  Frances,  just  before  the  said 
time  when  &c.,  to  wit,  on  the  same  day  and  year  in  the 
declaration  mentioned,  teas  unlawfully  in  the  said  dwelling- 
house,  and  with  force  and  arms  making   a  great  noise 
and  disturbance  therein,  and  at  the  said  time  when  &c. 
stayed  and  continued  therein  making  such  noise  and  dis- 
turbance, without  the  leave  or  license  and  against  the 
wiU  of  the  defendant  Harland,  and  during  all  that  time 
greatly  disturbed  and  disquieted  the  defendant  Harland 
in  the  peaceable  and  qidet  possession  and  enjoyment  of  his 
said  dwelling-house;   and  thereupon  Harland  then  re- 
quested the  said  Frances  to  cease  making  her  said  noise 
and  disturbance,  and  to  go  and  depart  from  and  out  of  the 
said  dwelling-house,  which  the  said  Frances  then  wholly 
refused  to  do;  whereupon  the  defendant  Harland,  in  de- 
fence of  the  possession  of  his  said  dwelling-house,  and  the 
defendant  Bailey,  as  his  serrant  and  by  his  command,  at 
the  said  time  when  &c.,  gently  laid  their  hands  upon  the 
said  Frances,  in  order  to  remove,  and  did  then  remove,  the 
said  Frances  from  and  out  of  the  said  dwelling-house, 
and,  in  so  doing,  did  necessarily  a  little  pull,  thrust,  push, 
and  drag  her  about,  and  force  and  compel  her  to  go  into 
the  said  highway,  as  they  lawfuUy  might  for  the  cause 
aforesaid,  doing  no  unnecessary  damage  to  the  said  Fran- 
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1840.  ces  on  that  occasion ;  which  were  the  said  supposed  tres- 
passes in  the  introductoiy  part  of  the  plea  mentioned,  and 
whereof  the  plaintiffs  had  complained  against  the  defend- 
ants— ^verification. 

Repiicftdoii  to  Replication  to  the  second  plea — ^as  to  the  seTeral  tres- 
e  secon  p  ea.  ^^^^^^^  j^  ^^^  introductory  part  of  that  plea  mentioned,  and 
therein  attempted  to  be  justified — that  the  defendants  at 
the  said  time  when  &c.^  of  their  own  wrong,  and  irithout 
the  cause  by  them  in  their  said  second  plea  alleged,  com- 
mitted the  said  several  trespasses  in  the  introductory  part 
of  that  plea  mentioned^  modo  et  form& — concluding  to  the 
country. 

Pint  trial  The  cause  was  tried  before  Parke,  B.,  at  the  York  Snm- 

mer  Assizes,  1837.  The  facts  that  appeared  in  evidence 
were  as  follow: — On  the  1st  September,  1836,  the  plain- 
tiff hired  of  the  defendant  Harland  for  the  period  of  six 
months  certain  rooms  in  a  house  occupied  by  Harland^  at 
Studley,  near  Ripon,  in  the  county  of  York,  at  the  rent 
of  50/.  per  annum.  The  six  months  having  expired  on 
the  1st  March,  1837,  and  the  rent  not  having  been  paid, 
Harland  on  the  2nd  March,  assisted  by  the  other  defend- 
ant, Bailey,  distrained  upon  the  plaintiff's  goods,  employing 
a  locksmith  to  open  the  doors  of  the  rooms  in  his  occnpa- 
tion ;  and,  the  plaintiff's  wife  refusing  on  request  to  quit 
the  premises,  Harland,  at  a  subsequent  part  of  the  same 
day,  accompanied  by  four  or  five  other  persons,  again  en- 
tered the  apartments,  and  forcibly  expelled  the  plaintiff's 
wife  and  children. 

Direction  of  Upon  this  State  of  facts,  the  learned  Baron  told  tbe 

jury  that  the  second  plea  was  proved,  and  consequently 
that  the  issue  thereon  must  be  found  for  the  defendants. 
The  jury  having  returned  a  verdict  in  obedience  to  this 
direction — 

Wilde,   Serjeant,  in  Michaelmas  Term,   1837,  moTed 
for  a  new  trial,  on  the  ground  of  misdirection.— The 


Parke,  B. 
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eridence  offered  in  support  of  the  second  plea  afforded        1840. 
DO  justification  for  the  assault.    That  the  plaintiff  was 
at  the  time  in  possession  in  fact,  is  admitted  by  the  dis- 
tress^ and,  whatever  his  legal  rights  might  be,  the  de- 
fendant Harland  clearly  was  guilty  of  an  indictable  offence 
in  entenng  in  the  manner  he  did  and  expelling  the  plain- 
tiff's wife  and  family.    Sy  the  5  Bic.  2,  stat.  1,  c.  8,  it  is  5  Ric  2,  tt  l, 
enacted,  ''that  none  fix)m  thenceforth  make  any  entry  ^ 
into  any  lands  and  tenements  but  in  case  where  entry  is 
given  by  the  law,  and,  in  such  case,  not  with  strong  hand, 
nor  with  multitude  of  people,  but  only  in  peaceable  and 
easy  manner :  and  if  any  man  from  thenceforth  do  to  the 
contrary,  and  thereof  be  duly  convict,  he  shall  be  pun- 
ished by  imprisonment  of  his  body,  and  thereof  ransomed 
at  the  king's  will.''    And  in  Comyns's  Digest,  Forceable 
Entry,  (A. 2.),  forcible  entry  is  defined  to  be,  ''when  a 
man  enters  into  lands  or  tenements  manu  forti;  as,  if  he 
brings  unusual  weapons,  or  threatens  violence,  or  breaks 
the  door  of  the  house,  being  locked,  or  ejects  the  posses- 
sor with  violence" — citing  Co.  Idtt.  257.  b.,  Hale's  P.  C. 
138.  The  defendant  Harland  was  not  lawfully  possessed  of 
the  apartments  in  question ;  for,  a  lawful  possession  can- 
not be  acquired  by  means  of  a  forcible  entry :  and  the  case 
is  distinguishable  from  Taunton  v.  Costar,  7  T.  R.  431,  and 
Turner  v.  Meymoity  7  Moore,  574,  1  Bing.  158,  where,  no 
force  being  used,  the  tenant  was  not  allowed  to  maintain 
trespass.     Hillary  v.  Gay,  6  C.  &  P.  284,  is  expressly  in  muary^.Gay. 
point.    It  was  there  held,  that,  if  a  tenancy  of  a  house 
be  determined,  and  the  tenant  has  promised  to  leave  on  a 
particular  day,  but  afterwards  refuses  to  do  so,  the  land- 
lord is  not  justified  in  putting  the  tenant's  wife  by  force 
oat  of  the  house,  and  putting  the  tenant's  furniture  into 
the  street.     And,  on  Turner  v.  Meymott  being  cited.  Lord 
Lyndhnrst^  C.  B.,  observed :  "  There  the  tenant  had  gone 
away,   and   had  not  left  his  family  in  possession.     The 
tenant  was  in  that  case  out  of  possessiou,  and  no  one  was 
in  possession.    Where  that  is  so,  the  landlord  may  enter 
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1840.  if  the  tenn  is  at  an  end  :^'  and^  in  summing  np,  lis  lord- 
sliip  expressed  an  opinion  tliat  the  condact  of  the  defend- 
ant could  not  be  justified^  and  said^  that,  ''if  the  defend- 
ant had  a  right  to  the  possession^  he  should  have  obtained 
that  possession  by  legal  means/'  [Bosanquet,  J.— The 
foundation  of  the  defence  is^  the  allegation  that  the  de- 
fendant was  lawfully  possessed  of  the  house :  is  the  l^ty 
of  the  possession  put  in  issue  by  the  repheation  de  inju- 
ri&  ?]  The  plaintiffs  claim  no  title  to  the  premises,  but 
merely  complain  of  an  assault;  and  there  is  no  other  way 
in  which  they  could  have  aptly  taken  issue.  Whether  or 
not  the  plea  was  proved^  was  at  all  events  a  question  that 
should  have  been  presented  to  the  jury. 

As  to  the  land-       Alexander  and  Tomlinson  in  the  following  Easter  Term 
*  "*  ^        shewed  cause  (100).— Harland  was  lawfully  entitled  to  the 
possession,  and  was  justified  in  asserting  his  right  in  the 
manner  he  did,  using  no  unnecessary  violence.    [IWiri, 
C.  J. — ^The  argument  must  go  to  this  extent— that  a  land- 
lord may  at  the  expiration  of  the  term  enter  and  fordbly 
expel  a  tenant  holding  over.]     Undoubtedly  it  must:  and 
the  authorities  shew,  that,  though  possibly  the  landlord 
might,  if  extreme  violence  were  used,  be  liable  to  a  cnwinoi 
prosecution,  he  is  not  dmUy  responsible.     [Tiadrf,  C.  J.— 
There  was  a  certain  degree  of  violence  used  here:  if  any 
resistance  had   been    offered,    the  violence  would  have 
mounted  up  one  degree  higher.     Is  it  convenient  that  the 
public  peace  should  be  thus  endangered,  when  the  law  has 
provided  a  safe  mode  of  asserting  a  right  of  possession,  lis. 
by  an  action  of  ejectment?]     If  excessive  violence  were 
nsed,  it  ought  to  have  been  replied.     But  there  was  no 
pretence  for  saying  that  the  defendants  had  been  guilty  « 
the  degree  of  terror  and  violence  which  the  law  points  at: 
and,  even  in  proceedings  under  the  statutes  for  a  forcible 

(100)  The  judges  who  were  pre-      Tindal,  C.  J.,  Park,  J.,  Boawqnet, 
sent  at  the  first  argument  were,      J.,  and  Coltman,  J. 
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entry  or  detainer,  it  is  not  enough  to  shew  violence,  without 
shewing  ako  an  absence  of  title — The  King  v.  Oakley y  4  B. 
t  Ad.  307;  7%«  Jftn^  v.  »1&on,  8  Ad. &E. 817,  3 N.&M. 
753 ;  Hawkins,  P.  C.  64,  §  3.  In  Tauntm  v.  CoataVy  7  T.  K. 
431,  it  was  held  that  a  tenant  holding  over  after  the  ex-  tor.  '  ^ 
piration  of  his  term,  could  not  distrain  the  landlord's  cat- 
tle which  were  put  upon  the  premises  by  way  of  taking 
possession :  and  Lord  Kenyon  said :  "  The  case  is  too  plain 
for  argument.  Here  is  a  tenant  from  year  to  year,  whose 
term  expired  upon  a  proper  notice  to  quit;  and,  because 
he  holds  over  in  defiance  of  law  and  justice,  he  now 
attempts  to  convert  the  lawful  entry  of  his  landlord  into  a 
trespass.  If  an  action  of  trespass  had  been  brought,  it  is 
dear  that  the  landlord  could  have  justified  under  a  plea  of 
liberum  tenementum.  If,  indeed,  the  landlord  had  en- 
tered with  a  strong  hand  to  dispossess  the  tenant  by  force, 
he  might  have  been  indicted  for  a  forcible  entry;  but 
there  can  be  no  doubt  of  Mb  right  to  enter  upon  the  land  at 
the  expiration  of  the  term.  There  is  not  the  slightest  pre- 
tence for  considering  him  as  a  trespasser.^'  In  Turner  v. 
Meymott,  7  Moore,  574,  1  Sing.  158  (101),  where  the  te-  Tkirner  t.  Jfey- 
nant  of  a  house,  after  a  regular  notice  to  quit,  abandoned 
the  premises,  locked  up  the  door,  and  left  only  a  few  arti- 
cles of  fdmiture  therein,  and  the  landlord  afterwards  (in 
the  tenant's  absence,  and  when  no  person  was  in  the 
house)  broke  open  the  door  and  took  possession;  it  was 
held  that  he  was  justified  in  so  doing,  and  that  the  tenant 
could  not  maintain  trespass  against  him,  but  that  his 
remedy,  if  any,  was  by  indictment  for  a  forcible  entry. 
"  I  take  it  to  be  clear,"  said  Lord  Chief  Justice  Dallas, 


(101)  Lord  Chief  Baron  Rich-  had  received  a  regular  notice  to 
srdfl  at  the  trial  "  was  of  opinion,  quit;  and  observed,  that,  if  a  land- 
that,  as  the  defendant  had  used  lord  had  a  right  to  act  in  this  man- 
force  in  entering  the  house,  he  had  ner,  even  murder  might  be  the  re- 
acted contrary  to  law,  and  was  suit." 
liable  to  the  pUdntifT,  although  he 
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1840.  "  that^  on  the  determination  of  a  tenancy,  a  landlord  is 
entitled  to  take  possession  of  the  premises  peaceably.  The 
only  question  then  is,  as  to  the  distinction  between  a 
peaceable  and  forcible  entry.  The  latter  is  an  act  against 
the  public,  which  subjects  the  party  to  an  indictment;  but 
surely  it  is  a  different  case  where  a  tenant  holds  o?er 
Buieker  t.  But-  against  law  and  justice.'^  And  in  Butcher  y.  Butcher ,  7 
*'*^-  B.  &  C.  399,  1  M.  &  R.  220,  where  a  remainder-man  en- 

tered  upon  a  party  in  possession  by  intrusion,  it  was  held 
that  trespass  lay  against  the  intruder,  although  he  re- 
tained the  actual  possession;  Lord  Tenterden  saying— 
'^  There  is  no  doubt,  that,  if  he  who  has  the  right  enters 
he  can  maintain  trespass.^^  [Coltman,  J. — ^Do  you  contend 
that  the  landlord  may  lawfully  break  open  an  outer  door 
in  assertion  of  his  right  to  enter  on  the  expiration  of  the 
term?]  Yes.  The  breaking  and  entering  are  the  gist 
of  the  action;  the  expulsion  of  the  plaintiff's  wife  was 
Taylor  t.  CoU.  mere  aggravation — Taylor  v.  Cole,  3  T.  R.  293.  In  that 
case  Lord  Kenyon  says :  '^  It  is  true  that  persons  hav- 
ing only  a  right  are  not  to  assert  that  right  by  force;  if 
any  violence  be  used,  it  becomes  the  subject  of  a  arimi' 
not  prosecution :  and  that  is  the  amount  of  the  case  cited 
from  Shower  (102),  which  was  a  proceeding  under  the 
•  statute  for  a  forcible  entry.  But  this  is  not  a  crtmml 
prosecution:  and  the  question  is,  whether  a  person  bar- 
ing a  right  of  possession  may  not  peaceably  assert  it,  if 
he  do  not  transgress  the  laws  of  his  country.  I  think  he 
may :  for,  a  person  who  has  a  right  of  entry  may  enter  feace- 
ably,  and,  being  in  possession,  may  retain  it,  and  plead  that  ii 
is  his  soil  and  freehold"  And  Ashhurst,  J.,  says :  ^ No 
person  who  has  a  right  of  entry  into  lands  can  be  consi- 
dered as  a  trespasser  for  asserting  that  right,  unless  it  be 
attended  with  such  acts  of  violence  as  will  subject  him  to 
a  criminal  prosecution.    The  common  plea  of  libemm 

(102)  Rex  V.  Deane,  2  Show.  85. 
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tenementum  proves  it."    So,  in  Rogers  v.  Pitcher,  6  Taimt.        1840. 
207^  Oibbs,  C.  J.,  says :  "  There  is  no  case  in  which  a  party 
may  maintain  ejectment,   in  which  he  cannot  enter." 
Hillary  Y.  Gay,  6  C.  &  P.  284,  cannot  be  correctly  reported : 
and  so  thought  Mr.  Baron  Parke  at  the  trial. 

The  replication  de  injuria  did  not  put  the  lawfulness  of  At  to  the  form 
the  possession  in  issue :  the  plaintiffs  should  have  replied  Uon. 
the  demise,   and  so  have  given  the  go-by  to  Harland^s 
claim  of  title — Taylor  v.  Smith,  7  Taunt.  156;   Selwyn's 
Nisi  Prius,  8th  edit.  p.  1349;  Crogate's  Case,  8  Bep.67; 
Bardons  v.  Selby,  8  M.  &  Scott,  280,  9  Sing.  756. 

TiNDAL,  C.  J. — This  case  involves  a  question  of  a  very 
important  nature,  viz.  whether,  a  tenant  holding  over  after 
the  expiration  of  his  term,  the  landlord  has  a  right  to  enter 
and  expel  him  by  force.  1  should  pause  considerably  be- 
fore 1  could  bring  myself  to  adopt  the  afi&rmative  of  that 
proposition.  I  do  not  see  how,  the  act  of  entering  being 
in  itself  criminal,  the  defendant  can  justify  the  expulsion 
of  the  plaintiff's  wife  imder  a  possession  so  obtained.  I 
think  the  cause  must  go  down  again,  in  order  that  the  facts 
as  to  the  time  and  manner  of  the  entiy  may  be  more  pre- 
dsely  ascertained,  and  the  matter  be  so  placed  as  to 
enable  either  party  to  obtain  an  ulterior  judgment,  if  . 
sosdTised. 

Pabk,  J. — I  am  of  the  same  opinion.  So  important  a 
case  ought  not  to  be  determined  without  a  more  accurate 
knowledge  of  the  facts  than  we  at  present  possess  (103). 

BosANQUBT,  J.,  concurred. 

CoLTMAN,  J. — Upon  the  main  point  that  has  been  argued 

(103)  To  make  this  report  more  the  first  trial  they  were  presented 
intelligible,  it  was  deemed  advis-  to  the  court  and  jury  with  some- 
able  at  once  to  state  the  facts  as  what  less  precision  than  they  ap- 
tbey  nldmately  appeared.     Upon  pear  in  p.  476. 
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1840.       I  express  no  opinion :   but  I  tliink  the  plaintiff  ought  not 
^T*^'     '    to  be  concluded  by  the  judgment  of  this  court. 


Harlard. 


Rule  absolute. 


Second  trial. 


Direction  of 
Alderson,  B. 


The  cause  was  again  tried  at  the  Summer  Assizes  at 
York  in  1838,  before  Alderson,  B.,  when,  the  same  facts 
having  been  given  in  evidence,  and  Hittary  v.  Gay,  6  C.  & 
P.  284,  cited  on  the  part  of  the  plaintiffs,  that  learned 
Baron  told  the  jury  that  the  question  of  justification  was  a 
mixed  question  of  law  and  fact ;  that,  where  a  portion  of  a 
house  is  let  for  a  given  term,  and  the  tenant,  being  re- 
quired so  to  do,  refuses  to  quit  at  the  expiration  of  the 
term,  the  license  of  the  latter  to  remain  ceases,  and  the 
landlord  is  entitled  to  turn  out  the  tenant,  using  no  unne- 
cessary violence :  and,  with  respect  to  the  second  issue, 
that  the  questions  for  them  were,  whether  the  apartments 
had  been  hired  by  the  plaintiff  for  a  certain  term,  whether 
that  term  had  expired,  and  whether  the  plaintiff,  being 
required  so  to  do,  had  refused  to  quit :  and  he  said,  that, 
if  these  facts  were  proved  to  their  satisfaction,  they  must 
find  for  the  defendants  upon  the  second  issue :  but,  least 
this  court  should  differ  in  opinion  from  him,  his  lordship 
directed  the  jury  to  assess  the  damages  upon  that  issue 
contingently. 

The  jury  accordingly  returned  a  verdict  for  the  plaintiff 
upon  the  first  issue,  and  for  the  defendants  upon  the 
second;  assessing  the  contingent  damages  at  100/.  The 
defendants'  counsel  objecting  that  the  damages  could  onlj 
be  so  assessed  by  consent,  the  associate  entered  the  verdict 
without  the  assessment  of  damages. 


JVarren^  in  Michaelmas  Term,  1838,  pursuant  to  leave 
reserved  to  him  at  the  trial,  moved  to  enter  the  verdict  for 
the  plaintiffs  on  the  second  issue  for  the  amount  of  damages 
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foand  by  the  jury^  or  for  a  new  trials  on  the  ground  of  1840. 
misdirection. — He  referred  to  Sovlsby  v.  Neving,  9  East, 
310;  Bacon's  Abridgment,  Forcible  Entry  {B.);  2  Bl. 
Com.  150,  151 ;  3  Bl.  Com.  4;  Taunton  v.  Costar,  7  T.  R. 
431;  Thmer  v.  Meymott,  7  Moore,  574,  1  Bing.  158; 
HUhny  v.  Gay,  6  C.  &  P.  284 ;  and  the  judgments  of  Tin- 
dal,  C.  J.,  in  Anthony  v.  Haney,  1 M.  &  Scott,  300,  8  Bing. 
186,  and  of  Patteson,  J.,  in  Doe  d.  Stevens  r.  Lord,  6  Dowl. 
256,  7  Ad.  &  E.  610,  2N.  &  P.  604. 

A  role  nisi  was  granted  for  a  new  trial,  but  not  to  enter 
the  verdict  for  the  damages  contingently  assessed,  the 
defendants  not  having  consented. 

Cresswell,  Alexander,  and  Tomlinaon,  in  Trinity  Term, 
1839,  shewed  cause  (104). — They  contended,  as  upon  the 
former  occasion,  that  the  defendant  Harland  having  at  the 
time  a  right  to  the  possession  of  the  apartments,  the  plain- 
tiff's term  having  expired,  and  being  actually  in  possession, 
was  justified  in  treating  the  plaintiff's  wife  as  a  trespasser, 
and  using  moderate  force  to  expel  her. 

ffarren  and  Newton,  in  support  of  the  rule,  in  addition 
to  the  authorities  already  cited,  referred  to  the  following : — 
Bracton  de  Legibus  et  Consuetudinibus  Anglise,  Book  4, 
cc.  4,  5  ;  2  Inst.  163 ;  Plowden,  92;  3  Bl.  Com.  179, 200 : 
4  BL  Com.  147,  148;  Woodfall's  Landlord  &  Tenant,  c.  6, 
§  2  (Edit.  1831),  p.  513;  1  Russell  on  Crimes,  283; 
Rex  V.  TThe  Bishop  of  Bangor,  1  Russell  on  Crimes,  255 ; 
Sir  MoU  Pinchers  Case,  2  Leon.  134;  The  King  v.  Deane, 
2  Show.  85 ;  Lacey  v.  Lear,  Peake's  Add.  Cas.  210 ;  Fox  v, 
Oakley,  Peake's  Add.  Cas.  214;  Wildbore  y.Rainrforth, 
2M.&R.185,  8B.&C.6. 


(104)  The  judges  who  were  pre-      Tindal,  C.J.,  Vaughan,  J.,  Colt- 
tent  at  the  second  argument  were,      man,  J.,  and  Ersklne,  J. 
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The  court  took  time  to  consider;  and  subsequently, Mr. 
Justice  Yaughan  dying,  and  the  opinion  of  Mr.  Justice 
Coltman  differing  from  that  of  the  Lord  Chief  Justice  and 
Mr.  Justice  Erskine,  they  desired  that  the  case  might  he 
re-argued.  The  case  was  accordingly  again  argued,  in 
Easter  Term  last,  before  Tindal,  C.  J.,  Bosanquet,  J.,  Colt- 
man,  J.,  and  Erskine,  J. 


Third  argu- 
ment 


TomKnson,  for  the  defendants. — ^The  plaintifPs  tenancy 
under  the  agreement  had  ceased  on  the  1st  March.  Rent 
being  due,  a  distress  was  made  on  the  morning  of  the  2nd, 
thus  confirming  the  plaintiff^s  possession  de  fieu^to  at  that 
time — 8  Anne,  c.  14,  ss.  6, 7  (105).  The  defendant  Harland; 
having  the  actual  and  legal  possession  of  the  rest  ci  the 
house,  was  justified  in  treating  the  plaintiff's  wife  as  a 
trespasser,  the  plaintiff^s  right  of  possession  being  deter- 
mined. Breaking  open  inner  doors  never  can  be  held  to 
amount  to  a  forcible  entry.  The  circumstances  here  were 
precisely  the  same  as  those  that  occurred  in  the  case  of 
Lee  V.  Gansely  Cowp.  1,  where  Lord  Mansfield,  in  a  very 
elaborate  judgment,  held  that  a  bailiff,  in  execution  of 
mesne  process,  might  break  open  the  door  of  a  lodgei^B 


(105)  The  6th  section,  reciting 
that  "  whereas  tenants  pur  autre  vie, 
and  lessees  for  years  or  at  will,  fre- 
quently hold  over  the  tenements  to 
them  demised,  after  the  determin- 
ation of  such  leases,  and  whereas, 
after  the  determination  of  such  or 
any  other  leases,  no  distress  can 
hy  law  he  made  for  any  arrears  of 
rent  that  grew  due  on  such  respec- 
tive leases  before  the  determination 
thereof* — enacts  that  *'  it  shall  and 
may  be  lawfid  for  any  person  or 
persons  having  any  rent  in  arrear 
or  due  upon  any  lease  for  life  or 


lives,  or  for  years,  or  at  will,  ended 
or  determined,  to  distrain  for  such 
arrears  after  the  determination  of 
the  said  respective  leases,  in  the 
same  manner  as  they  might  hsTe 
done  if  such  lease  or  leases  had  sot 
been  ended  or  determined."  ''Pro- 
vided (s.  7)  that  such  distress  be 
made  within  the  space  of  six  calen- 
dar months  after  the  determbatioB 
of  such  lease,  and  during  the  con- 
tinuance of  such  landlord's  title  or 
interest,  and  during  the  possession 
of  the  tenant  from  whom  such 
arrears  became  due." 
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apartment^  having  first  gained  peaceable  entrance  at  the        lg40* 
outer  door  of  the  house :  and  his  lordship  referred  to  a 
case  of  Astky  v.  Pindar ^  where  it  was  said  that  "  an  tuner 
door  has  no  protection  at  all/'     The  same  doctrine  is  laid 
down  in  Anonymomy  Comb.  17^  and  in  Hutchinson  y.  Birch, 
4  Taunt.  619.     The  real  question  here  is^  whether  or  not^ 
the  legal  term  which  the  plaintiff  had  in  the  apartments 
having  been  determined  by  effluxion  of  time^  though  he 
retained  the  actual  possession^  and  though  the  landlord 
had  distrained  for  rent,  it  was  lawful  for  the  latter  to  enter 
peaceably  and  resume  the  possession  of  the  apartments 
that  had  been  the  subject  of  the  demise,  and,  having  so  re- 
somed  the  possession,  using  no  unnecessary  force  or  vio- 
lence, to  oust  the  tenant  by  sufferance.      In  2  Bl.  Com. 
150,  it  is  said:    ^'Au  estate  at  sufferance  is  where  one 
comes  into  possession  of  land  by  lawful  title,  but  keeps  it 
afterwards  without  any  title  at  all.      As,  if  a  man  takes  a 
lease  for  a  year,  and,  after  the  year  is  expired,  continues  to 
hold  the  premises  without  any  fresh  leave  from  the  owner 
of  the  estate.    Or,  if  a  man  maketh  a  lease  at  will,  and 
dies,  the  estate  at  will  is  thereby  determined;  but,  if  the 
tenant  continueth  possession,  he  is  tenant  at  sufferance. 
But  no  man  can  be  tenant  at  sufferance  against  the  king, 
to  whom  no  laches  or  neglect  in  not  entering  and  ousting 
the  tenant  is  ever  imputed  by  law  :  but  his  tenant  so  hold- 
ing over  is  considered  A  an  absolute  intruder.    But,  in 
the  case  of  a  subject,  this  estate  may  be  destroyed  when- 
ever the  true  owner  shall  make  an  actual  entry  on  the 
lands  and  oust  the  tenant ;  for,  before  entry,  he  cannot 
maintain  an  action  of  trespass  against  the  tenant  by  suf- 
ferance, as  he  might  against  a  stranger :  and  the  reason  is, 
because  the  tenant  being  once  in  by  a  lawful  title,  the  law 
(which  presumes  no  wrong  in  any  man)  will  suppose  him 
to  continue  upon  a  title  equally  lawful,  unless  the  owner 
of  the  land  by  some  public  and  avowed  act,  such  as  entry 
is,  will  declare  his  continuance  to  be  tortious,  or,  in  com- 
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1840.        mon  language,  wrongful."    In  Tc^lor  v.  Cok,  8  T.  R.  292, 
Lord  Kenyon  said :  '*  It  is  true  that  persons  hamg  only  a 
right,  are  not  to  assert  that  right  by  force  j  if  any  violence 
be  used,  it  becomes  the  subject  of  a  criminal  prosecntion ." 
And  Ashhurst,  J.,  said:    ''No  person  who  has  a  right  of 
entiy  into*  lands  can  be  considered  as  a  trespasser  for  as- 
serting that  right,  unless  it  be  attended  with  such  acts  of 
violence  as  will  subject  him  to  a  criminal  prosecution.'' 
[Tlndaly  C.  J. — ^Tfaat  case  shews  that  Mr.  Newton  conid 
not  maintain  an  action  of  trespass  quare  clausum  iregit 
But  we  are  called  upon  to  go  a  step  further.  ErsJane^  J.— 
Upon  the  former  occasion  a  question  arose  as  to  the  man- 
ner of  the  entry:  and  we  thought  that  the  degree  of  vio- 
lence should  have  been  submitted  to  the  jury.    Mr.  Baron 
Alderson  tells  me  he  did  not  leave  the  question  of  force  to 
the  jury,  conceiving  it  to  be  immaterial.]     There  was  no 
evidence  of  force  that  could  be  left  to  the  jury,  if  that  were 
material.     [ErsJdne,  J, — The  defendant  Harland  made  the 
entry  accompanied  by  four  or  five  men :  was  not  that  en- 
dence  of  a  forcible  entry?]      Such  a  proceeding  does  not 
constitute  the  offence  which  is  pointed  at  by  the  statutes  of 
forcible  entry.     [BosanqiAet,  J. — ^You  must  shew  that  there 
was  no  evidence  to  go  to  the  jury.     What  effect  ought  to 
be  given  to  it  by  them  is  quite  a  different  matter.]    In 
Rogers  v.  Pitcher,  6  Taunt.  207,  Gibbs,  C.  J.,  says :  *'  Tlcre 
is  no  case  in  which  a  party  may  maintain  ejectment,  in 
which  he  cannot  enter.     The  ejectment  supposes  that  he 
has  entered :  at  least  that  he  has  leased  to  another,  and  that 
that  other  has  entered ;  and  that  the  lessor  may  do  it  bj 
another  and  not  enter  himself,  is  not  very  inteUigible." 
No  statute  expressly  excludes  the  acquisition  of  rights  bv 
means  of  a  forcible  entry.      [Erskine,  J. — ^The  statute 
5  Ric.  2,  St.  1,  c.  8,  forbids  the  act  under  pain  of  fine  and 
imprisonment.]     Taunton  v.  Costar,  7  T.  R.  431,  Tlimer  v. 
Meymott,  7Moore,  571, 1  Bing.  158,  zxiAButcher  v.  Btddntr, 
7  B.  &  C.  399,  1  M.  &  R.  220,  are  distinct  authorities  to 
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shew  that  the  landlord  is  justified  in  entering  nnder  cir-  1840. 

cumstances  like  those  of  the  present  case.      The  only  ^^^^^^ 

aathority  that  at  aU  militates  against  these  is  the  case  of  v. 
v.  Gay,  6  C.  &  P.  284 :  bat  that  is  a  decision  that 


can  hardly  be  relied  on;  especially,  seeing  that  there  a 
special  justification  was  necessary  as  to  the  goods,  which 
may  very  well  account  for  the  defendant's  acquiescence 
in  the  ruling  of  Lord  Lyndhurst.  It  is  to  be  observed, 
too,  that  his  lordship  seems  to  have  assumed  that  the  sub- 
sequent distress  was  an  acknowledgment  of  a  renewed 
tenancy.  Upon  the  whole,  therefore,  it  is  submitted  that 
the  learned  Baron  could  not  properly  haye  directed  the 
JQiy  otherfrise  than  he  did,  and  that  the  justification  was 
mutained  (106). 

Newtwiy  contra. — The  defendants  claimed  no  title,  but 

the  mere  possession,  and  therefore  de  injuri&  was  the  proper 

form  of  replication.    The  simple  question  is  whether  or 

not  Harland  was  hwfiiUy  possessed  of  the  premises  at  the 

time  of  the  committing  of  the  assault.    The  authorities  are 

dedsive  to  shew  that  the  defendants'  proceeding  was  a 

riolation  both  of  the  common  and  of  the  statute  law — 

Bracton,  Book  4,  cc.  4,  5 ;  5  Ric.  2,  st.  1,  c.  8.     And  it  is 

equally  clear  that  no  right  can  arise  out  of,  or  justification 

be  founded  on,  an  act  that  is  prohibited  by  a  statute  (107). 

Speaking  of  forcible  entry,  Blackstone  says,  4  Bl.  Com. 

147 — ''An  eighth  offence  against  the  public  peace,  is,  that 

of  a  forcible  entry  or  detainer  \  which  is  committed  by 

riolently  taking  or  keeping  possession  of  lands  and  tene- 


(106)  "  A  man  who  breaks  open  tainer  within  the  statutes."    Bac. 

the  doors    of  his  own  dwelling-  Abr.  Forcible  Kntry  and  Detainer, 

house,  or  of  a  castle  which  is  his  (D). 

own  inheritance,  bat  forcibly  de-  (107)  See  The  Gas  Light  &  Coke 

tsined  fiom  him  by  one  who  claims  Company  ▼.  Turner,  7  Soott,  779, 

the  bare  custody  of  it,  cannot  be  5  New  Cases,  666,  and  the  authori- 

guilty  of  a  findble  entry  or  de-  ties  there  dted. 

VOL.  I.                                        K  K 
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1840.        ments^  with  menaces^  force^  and  anns^  and  wiilmi  ikt 
autfunity  of  the  law.    This  was  formerly  allowable  to  e^ery 
person  disseised  or  turned  out  of  possesaion,  imleH  his 
entry  was  taken  away  or  barred  by  bis  own  neglect,  or 
other  circumstances;  which  were  explained  m<»e  at  large 
in  a  former  volume  [Vol.  S,  p.  174  et  seq.]*    ^^t  tlus 
being  found  very  prejudicial  to  the  public  peace,  it  was 
thought  necessary  by  several  statutes  to  restrain  all  per- 
sons from  the  use  of  such  violent  methods^  ev&x  vi  doing 
themselves  justice ;  and  much  more  if  they  have  no  justice 
in  their  claim  (108).   So  that  the  entry  now  allowed  bylaw 
is  a  peaceable  one ;  that  forbidden  is  such  as  ia  carried  on 
and  maintained  if  ith  force,  with  violence,  and  unnsoal  wea- 
pons.'^    And  the  learned  Commentator  refen  to  the  5  Bic. 
2,  st.  1^  c.  8^  and  to  the  several  statutes  which  pronde 
remedies  for  forcible  entry  or  detainer  (109).    Upon  the 
first  trials  Mr.  Baron  Parke  held  it  to  be  lawful  for  the 
landlord  to  break  open  even  an  mUer  door  for  the  purpose 
of  reinstating  himself  in  the  possession  on  the  determina- 
tion of  the  tenancy.    But  there  is  confessedly  no  aothonty 
for  that  position.    And  even  an  inner  door  in  the  caae  of 
apartments  the  subject  of  a  separate  demise^  has  for  some 
purposes  all  the  protection  of  an  outer  door^  though  not  so 
as  to  constitute  the  breaking  it  a  bui^lary^  nor  to  resist  an 
officer  upon  the  execution  of  process.      Sir  MoU  fhck'i 
Case^  2  Leon.  134^  and  other  antient  authorities,  sheir  that 
the  only  proper  mode  of  resuming  possession  is  by  the 
legal  process  of  ejectment;  and  since  the  statutes  4  Geo. 
2,  c.  28,  and  11  Geo.  2,  c.  19^  which  gave  the  landlord 
double  value  and  double  rent  in  the  case  of  a  tenant  hold- 
ing over,  there  is  even  less  pretence  for  adopting  the  sun- 
mary,  violentj  and  illegal  course  here  resorted  to— a  course 
that  IB  reprobated  by  Patteson^  J.^  and  Coleridge,  J.,  in  the 

(108)  See  1  Hawk.  P.  C.  141.        c.  9 ;  31  Elis.  c  11,  and21  Jic  I. 

(109)  15  Ric.  2,  c.  2;  8  Hen.  6,      e.  15. 
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case  already  referred  to  of  Doe  d.  Stevens  y.  Lord,  7  Ad.  &        1840. 
E.  610,  2  N.  &  P.  604,  6  Dowl.  256.    HUlary  v.  Gay,  6  C. 
k  P.  284,  is  expressly  in  point,  and  is  an  authority  not 
to  be  contravened. 

Cur.  adv.  vnlt. 

TiNDAL,  C.  J. — ^This  case  involves  a  question  of  great  General  ques- 
importance,  and  one  of  very  general  application,  namely,  ^^ 
whether,  after  a  tenancy  has  been  determined  by  a  notice 
to  quit,  the  landlord  may  enter  on  the  premises  whilst 
the  tenant  still  remains  personally  in  possession,  and, 
after  requesting  him  to  depart  and  give  up  the  possession, 
aad  his  refusing  so  to  do,  may  turn  him  out  of  possession 
by  force,  using  as  much  force  and  no  more  than  is  neces- 
sary for  that  purpose.  Upon  the  pleadings  in  this  case, 
the  plaintiff  and  his  wife  declare  for  an  assault  on  the  wife, 
and  forcing  her  into  the  street ;  and  the  defendants  jus<- 
tify  hy  reason  of  the  landlord  being  in  the  lawful  posses- 
sion of  the  house,  and  the  wife  of  the  tenant  being  unlaw- 
fully therein,  and  disturbing  him  in  his  enjoyment  thereof, 
whereupon  they  gently  put  out  the  wife,  who  had  refused 
when  requested  to  depart  from  the  same. 

The  point  above  stated  must  be  necessarily  determined  Preliminary  in- 

befiare  this  case  is  ultimately  decided.    It  appears,  how-  ^     * 

ever,  to  me,  that  such  question  cannot,  upon  the  present 

finding  of  the  jury,  be  properly  brought  before  us;  but 

that  there  is  a  preliminary  question  which  must  be  first 

ascertaiiied,  vi2.  whether,  upon  the  facts  in  this  case,  the 

landlord  entered  upon  the  premises  in  a  forcible  manner, 

against  the  provisions  and  enactments  of  the  statutes  made 

against  forcible  entry,  or  at  all  events  so  as  to  render 

himylf  Uable  to  an  indictment  at  common  law.    For,  if 

the  landlord,  in  making  his  entry  upon  the  tenant,  has 

been  guilty  either  of  a  breach  of  a  positive  statute,  or  of 

an  ofienoe  against  the  common  kw,  it  appears  to  me  that 

fudi  Tiolation  of  the  law  in  making  the  entry  causes  the 
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possession  thereby  obtained  'to  be  illegal,  and  that  the 
allegation  in  the  plea  that  one  of  the  defendants  ^'  was  law- 
fully  in  possession  at  the  time  the  assault  was  committed/' 
is  negatived. 

In  the  present  case,  the  defendant  Harland,  accom- 
panied with  five  other  men,  entered  into  the  apartoaenU 
which  had  been  in  the  plaintiff^s  occupation,  whilst  his  wife 
still  remained  in  possession,  under  circumstances  which  at 
least  leave  it  as  a  question  for  the  jury  to  determine,  with 
proper  directions  &om  the  judge  at  the  trial  of  the  c&use, 
whether  such  entry  was  forcible  or  not.  The  case,  in- 
deed, was  sent  down  by  the  court  to  a  second  trud  for 
the  express  purpose  of  the  jury  finding  this  point  either  in 
the  negative  or  the  affirmative.  The  point,  howerer,  has 
not  been  left  to  them;  and  I  think,  upon  this  ground, 
without  entering  into  any  discussion  of  the^  question  to 
which  I  have  above  adverted,  on  which  I  forbear  at  pre- 
sent to  state  my  opinion,  that  the]^case  should  go  down  to 
another  trial. 


BosANQUET,  J. — I  agree  with  my  Lord^Chief  Justice  in 
thinking  that  a  new  trial  ought  to  be  granted  in  this  case. 
Some  things  are  clear.  K  a  tenant  hold  over  the  land 
after  the  expiration  of  his  term,  he  cannot  treat  the  lessor 
who  enters  peaceably  as  a  trespasser.  And  the  lessor  in 
such  case  may  justify  his  own  entry  upon  the  land  by  vir- 
tue of  his  title  to  the  possession — Taylor  v.  Cofc,  8  T.  R. 
292 ;  Taunton  v.  Costar,  7  T.  R.  431.  On  the  other  hand, 
the  lessor  who  is  out  of  possession  cannot  maintain  an 
action  of  trespass  against  the  tenant  holding  over:  he 
must  first  acquire  a  lawful  possession,  before  he  can  main- 
tain such  action.  But,  if  the  lessor  enter  upon  the  land 
to  take  possession,  he  may  treat  as  trespassers  all  those 
who  afterwards  come  upon  it — Hey  v.  Moorhause,  8  Scott, 
156 :  or,  who,  having  unlawfully  taken  possession,  wrong- 
fully continue  upon  the  land ,-  as  in  the  case  of  Butcher  r. 
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Butcher,  7  B.  &  C.  402,  1  M.  &  R.  220,  where  the  defend-  1840. 
ant  had  come  into  possession  of  the  land  by  intrusion,  and 
the  rightful  owner,  having  entered,  was  held  entitled  to 
maintain  an  action  of  trespass  against  him.  The  lessor 
may  even  break  and  enter  a  house  (provided  it  be  empty) 
which  has  been  occupied  and  held  over  by  his  tenant, 
though  the  tenant  may  have  left  some  of  his  property 
therein — Turner  v.  Meymott,  1  Bing.  158,  7  Moore,  574. 
But  no  case  has  yet  been  decided  in  which  the  lessor  has 
been  held  to  be  justified  in  expelling  by  force  from  a  dwell- 
ing-house a  person  who,  having  lawfully  come  into  pos- 
session of  it,  has  merely  continued  to  hold  possession  after 
the  expiration  of  his  title. 

The  lessor  who  is  entitled  to  possession  may  acquire  Possession,  how 
such  possession  by  lawful  entry.    But  entry  by  force  is  "^^'^"^ 
not  lawful.     Such  entry  is  expressly  prohibited  by  the  sta- 
tute 5  Ric.  2,  st.  1,  c.  8,  even  where  entry  is  given  by  law : — 
^'The  king  defendeth  that  none  shall  make  entry  on  lands 
and  tenements,  but  in  cases  where  entry  is  given  by  law; 
and  in  that  case  not  with  strong  hand  nor  with  multitude 
of  people,  but  only  in  a  peaceable  and  easy  manner.^' 
And   in  Bacon's  Abridgment,   Forcible  Entry  (B),  it  is 
laid  down,  that,  if  a  man  enter  peaceably  into  a  house, 
but  turns  the  party  out  of  possession  by  force,  or  by 
threats  irighten  him  out  of  possession,  this  is  a  forcible 
entry.     It  was  said  in  one  case,  by  Lord  Kenyon — Tcmn- 
i(m  V.  Costar,  7  T.  R.  431 — ^that,  if  the  party  had  entered 
with  a  strong  hand  to  dispossess  the  tenant  by  force,  he 
might  have  been  indicted  for  a  forcible  entry :  from  which 
it  seems  to  have  been  supposed  that  the  entry  was  valid, 
though  the  party  entering  might  be  indicted  for  ifc.     But, 
if  the  act  be  expressly  prohibited  by  statute,  it  must,  I 
apprehend,  be  illegal  and  void.     The  case  before  Lord 
Kenyon  was  not  a  case  of  force :  and  his  expression  in  a 
former  case  was — "  A  person  having  right  of  possession 
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1840.  mvjpeaeeabhf  assert  it^  if  he  do  not  transgress  the  hws  of 
his  country.  He  may  enter  peaceably,  and  retain  it,  and 
plead  liberum  tenementum"— Taylor  v.  CWe,  8  T.  R.  293. 
If  the  lessor  enter  with  a  strong  hand^  his  act  is  unlawful; 
and  he  cannot^  as  it  seems  to  me,  acquire  lawful  posses- 
sion by  an  unlawful  act. 

This  is  an  action  for  assault  and  battery :  the  defenduit 
Harland  jujatifies  his  act  upon  the  ground  that  he  was  law- 
fully  in  possession,  that  the  female  plaintiff  was  on  the  pre- 
xnises,  was  required  to  go  away,  and  refused,  whereaponhe 
removed  her  in  defence  of  his  possession,  using  no  more 
force  than  was  necessary.  To  maintain  this  plea^  tlie  de- 
fendant must  be  prepared  to  shew  that  he  had  lawfoUy 
acquired  possession,  which,  for  the  reasons  already  stated, 
I  think  he  had  not,  if  force  was  employed  to  obtaiait. 

Cue  of  HiUary      The  Opinion  of  Lord  Lyndhurst  in  the  case  of  fitSory  ir. 

^'  ^''^'  Gay,  6  C.  &  P.  284,  appears  to  me  to  be  in  point   That 

was  an  action  for  breaking  and  entering  a  room  of  the 
plaintiff,  being  parcel  of  a  dwelling-house.  At  the  trial  it 
appeared  that  the  house  at  which  the  trespass  oecured  be- 
longed to  the  defendant,  who  had  let  it  to  a  person  aamed 
Jury,  who  had  underlet  a  part  of  it  to  the  plaintiff.  It 
further  appeared  that  Jury  was  under  notice  to  quit  at 
Midsummer,  1833,  but  that  the  plaintiff  did  not  quit  st 
that  time,  the  defendant  having  distrained  his  goods  in  the 
month  of  August  in  that  year,  for  the  rent  due  up  to  Mid- 
summer. It  was  also  proved,  that  the  plaintiff  had  said 
that  he  would  not  leave  till  he  could  suit  himsdf,  wUch 
would  be  within  a  fortnight:  however,  it  appeared  thst 
after  that  fortnight  the  plaintiff  did  not  leave;  and  the  de- 
fendant procured  a  number  of  Irishmen  to  go  to  the  house, 
and,  after  getting  the  plaintiff  to  go  away,  by  sending 
a  boy  to  tell  him  that  his  master  wanted  him,  the  Irish- 
men entered  the  plaintiff's  room,  and  turned  his  wife 
out  into  the  street,  and  put  the  plaintiff 'a  furniture  out 
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at  the  window :  and  Lord  Chief  Baron  Lyndhorst  ruled        1840. 
that  the  conduct  of  the  defendant  was  wholly  unjustifiable. 
It  is  quite  unnecessary  to  say  whether^  if  the  defendant 
had  quietly  entered  and  obtained  possession  of  the  house^ 
while  the  plaintiff's  wife  remained  in  possession  of  her 
apartments^  he  could  have  justified  turning  her  out  by 
force.  The  passage  referred  to  inBacon's  Abridgment  (110) 
treats  the  force  employed  in  turning  a  party  out  as  mak- 
ing the  original  entry^  though  peaceable^  a  forcible  entry 
within  the  meaning  of  the  statute.     In  The  King  v.  FFU- 
Mfi,8T.B.360,  Lord  Kenyon  said:  ''It  is  alleged  that 
twehe  persons  with  force  and  arms  and  with  a  strong  hand 
violently  entered  iuto  a  certain  mill  and  lands  and  houses^ 
and  expelled  the  prosecutor :  if  these  facts  be  proved  as 
laid,  God  forbid  that  it  should  not  be  an  indictable  of- 
fence I    The  peace  of  the  whole  country  would  be  endan- 
gered if  it  were  not  so.'^    And  afterwards  he  added :  in 
supporting  the  indictment,  "  we  shall  give  effect  to  a  part 
of  the  law  that  ought  to  be  preserved,  viz.  that  no  one 
shaU  with  force  and  violence  assert  his  own  title.^'    Grose, 
J.,  says  that  the  words  of  the  indictment  clearly  amount 
to  a  public  breach  of  the  peace.    Lawrence,  J.,  says :  "  In 
an  indictment  on  the  statute,  it  is  sufficient  to  state  that 
the  defendant  entered  with  '  a  strong  hand/  it  being  con- 
sidered that  these  words  imply  that  the  entry  was  accom- 
panied with  that  terror  and  violence  that  constitutes  the 
offence.     All  that  is  required  is,  that  it  should  appear  by 
the  indictment  that  such  force  and  violence  have  been 
used  as  constitute  a  breach  of  the  peace.''     In  the  present 
case,  there  was  evidence  tending  to  shew  that  the  entry  of 
the  defendant  was  made  with  a  strong  hand,  and  accom- 
panied with  such  acts  of  violence  as  to  bring  the  case  with- 


(1 10)  Title  "  Forcible  Entry  and  the  party  out  of  possession  by  force 
Detainer,"  (B)--"If  a  man  enter  or  by  threats  frights  him  out  of 
pcMreably  into  an  housei  but  turns      polsession,  this  is  a  forcible  entry." 
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in  the  prohibition  of  the  statute  of  the  5  Bic.  2,  st  1,  c.8. 
Bat  this  evidence  appears  to  have  been  considered  by 
the  learned  judge  as  immaterial :  for,  he  said  the  onlj 
questions  were,  whether  the  rooms  were  let  for  a  cer- 
tain term,  whether  the  term  was  over,  and,  if  so,  whe- 
ther the  plaintiffs,  when  required,  would  not  go  out:  if 
that  was  proved,  he  said,  the  verdict  in  law  must  be 
for  the  defendants.  This  direction  appears  to  me  to  be 
incorrect,  and  I  therefore  think  that  there  ought  to  be 
a  new  trial. 


CoLTMAN,  J. — Having  the  misfortune  in  this  case  to 
differ  from  the  rest  of  the  court,  it  is  right  that  I  shonid 
state  the  grounds  of  my  opinion ;  but,  as  the  case  vill  go 
to  a  new  trial,  and  the  question  may  be  raised  in  a  more 
formal  way  on  the  record,  it  will  be  sufficient  to  state 
them  very  briefly. 

The  law  of  England  recognises  two  modes  of  asserting 
the  right  to  lands  wrongfully  withheld — ^by  entiy,  and  by 
action.  In  the  cases  in  which  the  remedy  by  entry  ii 
allowed,  where,  to  use  the  phrase  so  familiarly  met  with  in 
our  old  books,  the  entry  is  congeable,  the  remedy  by  entry 
was  looked  upon  as  favourably  as  the  remedy  by  action. 
The  effect  of  such  an  entry  is,  that  it  gives  a  man  seism, 
or  puts  into  immediate  possession  him  that  has  right  of 
entry  on  the  estate,  and  thereby  makes  him  complete 
owner — 8  Bl.  Com.  176.  Agreeably  to  this,  Bayley,  J., 
said,  in  the  case  of  Butcher  v.  Butcher,  7  B.  &  C.  89^— 
"  I  think  that  a  party  having  the  right  to  the  land  acquires 
by  entry  the  lawful  possession  of  it,  and  may  maintain 
trespass  against  any  person  who,  being  in  possession  at  the 
time  of  the  entry,  wrongfully  continues  on  the  land.'' 

I  am  not  aware  that  any  doubt  exists,  that,  aftar  the 
entry  made,  he  may  turn  any  ordinary  trespasser  off  the 
land :  and  I  am  unable  to  see  any  principle  which  should 
prevent  him  from  treating  his  tenant  at  sufferance  in  die 
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nme  imj,  for,  such  a  tenant  is  a  mere  wrong-doer — Co.  1840. 
litt.  576;  Pike  ^  Haasen's  Case,  3  Leon.  233 ;  Sir  MM 
FmcM8  Case,  2  Leon.  143.  But  it  is  said  that  a  person 
who  has  a  right  of  entry  ought  to  enter  peaceably.  The 
trae  doctrine  on  this  subject  is  stated,  as  I  apprehend, 
correctly  in  the  case  of  Taylor  v.  Cole,  8  T.  R.  295,  where 
it  is  said :  '*  It  is  true,  persons  having  only  a  right  are  not 
to  assert  that  right  by  force ;  if  any  violence  is  used,  it  be- 
comes the  subject  of  a  criminal  prosecution.'^  So,  in 
Tmmton  v.  Costar,  7  T.  R.  431,  it  is  said :  ''  K  the  landlord 
had  entered  with  a  strong  hand  to  dispossess  the  tenant  by 
force,  he  might  have  been  indicted  for  a  forcible  entry; 
but  there  can  be  no  doubt  of  his  right  to  enter  upon  the 
land  at  the  expiration  of  the  term.'' 

Pot  the  preservation  of  the  peace,  the  law  will  punish 

for  the  forcible  entry ;  but  the  tenant  at  sufferance,  being 

himself  a  wrong-doer,  ought  not  to  be  heard  to  complain 

in  a  ciTil  action  for  that  which  is  the  result  of  his  own 

misconduct  and  injustice.     The  distinction  between  the 

civil  lights  of  a  person  forcibly  turned  out  of  the  possession 

of  hnd,  and  the  penal  sanctions  by  which  he  is  protected 

from  being  forcibly  dispossessed,  is  drawn  in  a  marked  way 

in  the  cases  in  our  old  books  relating  to  the  statutes  of 

forcible  entry.     Although  by  those  statutes  all  forcible 

entriee  were  prohibited,  even  by  those  who  had  title  to 

enter,  yet  the  party  dispossessed  could  maintain  no  action 

on  the  statutes :  see  the  Year  Book,  9  H.  6. 19;  15  H.  7. 

17 ;  Rtz.  Nat.  Brev.  248  H ;  where  this  is  pointedly  laid 

down. 

On  these  grounds,  I  am  of  opinion,  that,  although  the 
defendant,  if  guilty  of  a  forcible  entry,  is  responsible  for  it 
in  the  way  of  a  criminal  prosecution,  yet  that,  as  against 
the  plaintiffs,  who  are  wrong-doers  and  altogether  without 
title,  he  has  obtained  by  his  entry  a  lawful  possession,  and 
may  justify  in  a  civil  action  the  removing  them,  in  like 
manner  as  in  the  case  of  any  other  trespasser. 
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184a 
Newton 
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Harland. 
ETidence  for 
the  jury. 


Erskinx^  J. — The  nature  of  the  question  under  oonsi* 
deration,  and  the  circumstances  out  of  which  it  has  arisen, 
have  been  ahready  so  fiilly  stated  that  it  will  not  be  neces- 
sary for  me  to  preface  my  opinion  by  any  repetitbn  of 
them.  I  agree  with  my  Lord  and  my  Brother  Bosanquet 
in  thinking  that  there  was  evidence  in  the  case  from 
which  the  jury  might  have  drawn  the  conclusion  that 
the  defendants  had  obtained  and  kept  possession  of  the 
apartments  with  that  degree  of  force  that  would  consti* 
tute  a  forcible  entry  and  detainer;  and  therefore  that  ^ 
only' point  upon  which  it  is  necessary  for  the  court  now  to 
give  any  opinion,  is,  whether  the  question  of  force  was  pro- 
perly  withheld  by  the  learned  judge  from  the  considera- 
tion of  the  jury. 

After  the  best  consideration  that  I  haye  been  able  to 
give  to  the  subject,  I  am  strongly  inclined  to  think,  that, 
if  the  jury  had  found  that  the  circumstances  under  which 
the  defendants  entered  were  such  as  to  constitute,  under 
the  judge^s  direction  upon  the  law,  a  forcible  entry  within 
the  meaning  of  the  statute  5  Ric.  2,  st.  1,  c.  8,  or  at  com- 
mon law,  and  that  the  force  that  accompanied  the  entiy 
continued  down  to  the  time  of  the  assault  complained  o^ 
and  so  that  there  was  no  interval  during  which  the  defend* 
ants  could  be  said  to  have  been  in  the  peaceable  posses- 
sion of  the  rooms,  Harland  could  not  be  truly  said  to  have 
been  lawfully  possessed  of  them,  and  that  the  justification 
as  pleaded  was  not  proved.  I  therefore  agree  with  my  Lord 
and  my  Brother  Bosanquet  that  the  cause  should  go  down 
for  another  trial,  in  order  that  the  question  of  force  may 
be  decided  by  the  jury. 

It  is  remarkable  that  a  question  so  likely  to  arise  should 
never  have  been  directly  brought  before  any  of  the  courts 
sitting  in  Banc  until  it  was  brought  before  this  court  in 
the  present  case.  The  only  case  to  be  found  in  the  pub- 
lished reports  in  which  the  point  appears  to  have  been  de- 
cided, is  that  of  Hillary  v.  Gay,  6  C.  &  P.  384,  the  drcnm- 
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gtaaoes  of  nrhich  very  much  resemble  the  case  now  before  1840. 
the  court ;  and  in  that  case  Lord  Lyndhnrst  held  that  the 
eanduct  of  the  defendant  in  patting  the  wife  of  the  former 
tenaot  out  by  force,  after  forcibly  entering  for  that  pur- 
pose with  a  number  of  other  men,  could  not  be  justified : 
laying — "  If  the  defendant  had  a  right  to  the  possession, 
he  should  haye  obtained  that  possession  by  l^al  means/' 
An  attempt  was  made  on  the  argument  to  get  rid  of  the 
authority  of  this  case,  on  the  ground  that  it  had  been  de- 
cided on  the  mistaken  supposition  that  the  landlord  had, 
by  distraining  for  rent  due  after  the  alleged  expiration  of 
the  tenancy,  admitted  the  continuation  of  the  tenancy ; 
bat,  upon  examination  of  the  report,  it  will  be  found,  that, 
although  at  an  early  stage  of  the  cause  that  circumstance 
was  suggested  as  an  objection,  the  ground  upon  which 
Lord  Lyndhnrst  ultimately  held  that  the  plaintiff  was  en- 
titled to  lecoYcr,  was,  that  which  I  have  already  stated, 
vis.  that  possession  obtained  by  force  could  not  justify  the 
forcible  expulsion  of  the  occupant. 

There  are,  it  is  true,  many  cases  (some  of  which  were 

cited  at  the  argument)  in  which  it  has  been  held  that  no 

action  far  trespass  quare  dausum  fregit  will  lie  at  the  suit 

of  a  tenant  against  the  landlord  for  a  forcible  entry  after 

the  expiration  of  the  term.     The  earlier  authorities  upon 

this  point   are  collected  in  Dalton's  Justice,   cap.  129, 

p.  431 ;  and  the  same  doctrine  is  clearly  established  by 

the  cases  of  Taylor  y.  Cole,  3  T.  E.  292,  Taunton  v.  Costar, 

7  T.  E.  431,  Argent  t.  Durrani,  8  T.  R.  403,  and  Turner  y. 

Meymott,  1  Bing.  158,  /  Moore,  574.     But  then  the  reason 

for  this  is  also  given,  namely,  that  the  plaintiff,  having  no 

title  to  the  possession  as  against  his  landlord,  can  have  no 

right  of  action  against  him  as  a  trespasser,  for  entering 

upon  his  own  land,  even  with  force :  for,  although  the  law 

had  been  violated  by  the  defendant,  for  which  he  was  liable 

to  be  pnniahed  imder  a  criminal  prosecution,  no  right  of 

the  plaintiff  had  been  infringed,  and  no  injury  had  been 
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1840.        sustained  by  him  for  which  he  cotdd  be  entitled  to  com- 
pensation in  damages. 

But^  in  the  case  now  before  the  courts  the  plaintifi  do 
not  seek  to  recover  damages  for  any  supposed  trespass 
upon  their  possession  of  the  rooms;  but  they  seek  a  com- 
pensation for  a  personal  injury,  and  they  deny  that  the 
defendant  had  by  his  entry  entitled  himself  to  treat  them 
as  trespassers. 

By  the  statute  5  Ric.  2,  st.  1,  c.  8,  it  is  enacted  "that 
none  from  henceforth  make  any  entry  into  any  lands  and 
tenements,  but  in  case  where  entry  is  given  by  the  law; 
and  in  such  case  not  with  strong  hand  nor  with  mnltitade 
of  people,  but  only  in  peaceable  and  easy  manner.^'  It  is 
true  that  the  punishment  of  fine  and  imprisonment  is  ex- 
pressly added  as  the  statutable  consequence  of  a  viokdon 
of  this  prohibition;  yet,  inasmuch  as  the  act  is  directly 
prohibited,  the  act  itself  is  made  unlawful,  even  if  it  were 
not  already  so  at  common  law :  and  it  seems  to  me  there- 
fore to  follow  as  a  consequence,  that  a  landlord,  under  the 
circumstances  of  this  case,  though  he  has  a  right  of  entry, 
must,  in  order  to  reinvest  himself  with  the  lawful  posses- 
sion  of  premises  held  over  by  his  tenant,  exercise  his  right 
of  entry  peaceably,  and  that  he  cannot  found  a  legal  right 
to  remove  the  tenant  upon  the  illegal  act  of  a  forcible  pos- 
session. 

And  this  opinion  is  much  fortified  by  the  various  pro- 
visions made  by  the  legislature  to  facilitate  the  recovery  of 
premises  wrongfully  held  over  by  tenants  after  the  ex- 
piration of  their  terms,  and  especially  by  the  statute  1  Geo. 
4,  c.  89,  and  1  &  2  Vict.  c.  74;  and  56  Geo.  3,  c.  88,  for 
Ireland :  and  I  cannot  but  apprehend,  that,  if  it  were  once 
established  as  law,  that  a  landlord  might,  in  all  cases 
where  his  tenant  holds  over,  enter  by  force  upon  the  pre- 
mises and  expel  the  tenant,  and  thereby  subject  himself  to 
no  greater  risk  than  the  peril  of  an  indictment  for  a  forcible 
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cntiy,  under  whicli  no  restitution  could  be  awarded,  the  1840. 
peace  of  the  country  would  be  endangered  by  the  fre- 
quent resort  to  these  summary  proceedings;  and  therefore, 
though  I  have  entertained  much  doubt  upon  the  point,  I 
am  anxious  that  this  question  should  be  placed  in  such  a 
shape  as  may  bring  it  under  the  consideration  of  all  the 
judges,  which  wiU  probably  be  the  result  of  sending  the 
case  down  to  a  new  trial. 

I  am  of  opinion,  therefore,  for  the  reasons  which  I  haye 
already  given,  that  the  rule  for  a  new  trial  should  be  made 
absolate. 

Rule  absolute  (111). 


The  cause  was  tried  for  the  third  time,  at  the  York  Third  triaL 
Summer  Assizes,  1840,  before  Coltman,  J.,  and  a  special 

jury  (112). 

The  case  for  the  phdntiflfs  was  conducted  by  Mr.  NeW' 
ion  in  person :  that  of  the  defendants,  by  CressweU,  Akx^ 
ander^  and  Tomlinson. 

The  assault  and  forcible  ejectment  of  the  plaintiffs  wife 
from  the  house  at  Studley  on  the  2nd  March,  1837,  hav- 
ing been  proved  on  the  part  of  the  plaintiffs,  the  defend- 
ants, in  support  of  their  justification,  put  in  an  agreement 
in  writing  between  Newton  and  Harland,  shewing  that 
the  term  of  the  former  in  the  apartments  in  question  ex- 
pired on  the  1st  March,  1837,  the  day  before  the  assault 
complained  of  was  committed. 

(Ill)  Of  the  several  learned  by  the  landlord;  {and  threef  viz. 
judges  whose  opinions  have  been  Parke,  B.,  Alderson/B.,  and  Colt- 
made  apparent  in  the  course  of  the  man,  "J.,  entertained  ^a  contrary 
several  arguments  of  this  case,  Jive,  opinion. 

viz.  Tindal,  C.  J.,  Park,  J.,  Vaugh-  (112)  ^For  the>ccount  [of  what 

an,  J.,  Bosanquet,  J.,  and  £rskine,  took  place  on  the  third  trial,  the 

J.,  diaafBxmed  the  right  claimed  reporter  is  indebted  to  Mr.  Newton. 
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1840. 


Summing  up. 


Exception  ten- 
dered on  the 
part  of  the  de- 
fendants. 


Exception  ten- 
dered on  the 
part  of  the 
plaintilEk 


On  the  part  of  the  plaintiffs  it  was  contended  that  the 
justification  failed,  and  Hillary  v.  Gay,  6  C.  &P.  284,  and 
the  two  judgments  of  this  court  in  the  principal  case,  were 
relied  on. 

The  learned  judge,  in  his  summing  up,  told  the  jmy  that 
there  was  no  question  for  them  upon  the  plea  of  not  guilty, 
the  plaintiffs  being  entitled  to  a  verdict  upon  that  issue; 
but  that  their  difficulty  would  arise  upon  the  justification: 
that,  if  they  were  of  opinion  that  so  much  force  and  tio- 
lence  were  used  by  the  defendants  in  obtaining  possesntm^ 
as  amounted  to  a  forcible  entry  within  the  meaning  of  the 
statutes  upon  that  subject,  then  the  defendant  Harland 
could  not  (according  to  the  opinion  of  the  court  of  Com- 
mon Pleas,  by  which  he  felt  himself  bound)  be  said  to 
have  been  ''  lawfully  possessed''  of  the  apartments  in  ques- 
tion, which  was  essential  to  the  justification  pleaded;  and 
in  that  case  they  must  find  for  the  plaintiffs. 

ICresswell,  for  the  defendants,  excepted  to  this  ruling  of 
the  learned  judge :  the  note  of  exception  handed  in  was  to 
the  following  effect : — '*  That,  assuming  a  forcible  entry  to 
have  been  proved,  the  defendants  were  still  entitled  to  the 
verdict  upon  the  plea  of  justification.''] 

The  learned  judge  further  told  the  jury,  that,  in  his 
opinion,  the  plaintiffs  had  not  proved  so  much  force  and 
violence  as  amounted  to  what  the  law  called  a  forcible 
entry ;  for,  that,  to  constitute  a  forcible  entry  within  the 
meaning  of  the  statutes,  either  the  outer  door  must  be 
shewn  to  have  been  broken,  or  the  entry  must  be  accom- 
panied with  violence  and  outrage — referring  to  Hawkins's 
Pleas  of  the  Crown,  Vol.  1,  p.  141. 

[To  this  Mr.  Newton  excepted,  observing  that  an  entiy 
originally  peaceable  would  amount  to  a  forcible  entry 
within  the  statutes,  if  the  tenant  were  forcibly  expelled; 
and  he  tendered  the  following  note  of  exoeptioos:— 
''That,  granting  the  entry  of  the  defendant  Harland  to 
have  been  originally  peaceable,  it  became  a  forcible  entry 
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vithin  the  statutes^  by  the  defendants'  subsequent  conduct        ig40. 
in  forcibly  expelling  Mrs.  Newton ;  and  that,  to  constitute 
the  offence,  it  was  not  necessary  that  the  outer  door  should 
hsTebeen  forced.] 

The  learned  judge,  after  shortly  commenting  upon  the 
endence,  concluded  by  telling  the  jury,  that,  if  they  were 
of  opinion  that  the  manner  in  which  the  defendants  had 
possessed  themselves  of  the  premises  was  peaceable,  they 
must  find  for  the  defendants ;  but  that,  if  they  thought 
otherwise,  they  must  find  for  the  plaintiffs,  with  such  tem- 
perate damages  as,  taldng  all  the  circumstances  into  consi- 
deration, would  in  their  judgment  meet  the  justice  of  the 
case. 

The  jury  returned  a  general  verdict  for  the  plaintiffs,  Verdio. 
damages,  40». 

The  learned  judge  was  requested,  on  the  part  of  the  de- 
fendants, to  direct  that  the  verdict  should  be  entered  for  the 
defendants  on  so  much  of  the  first  issue  as  was  not 
covered  by  the  justification.  To  this  his  lordship  declined 
to  accede,  observing  that  it  was  an  entire,  indivisible  ver- 
dict for  the  plaintiffs;  and  the  finding  was  accordingly  fintryofthe 
entered  by  the  associate  thus—''  Verdict  for  the  plaintiffs,  ''*'^'^- 
damages  40^.,  costs  409.'^  Upon  further  consideration, 
however,  his  lordship  directed  the  associate  to  alter  the 
entry,  which  was  done  as  follows : — ''Verdict  for  the  de- 
fendants on  so  much  of  the  first  issue  as  is  not  covered  by 
the  plea  of  justification :  for  the  plaintiffs  on  the  second 
issue,  damages  4/Os.,  costs  40g" 

A  summons  was  taken  out  by  Mr.  Newton  calling  on  Summoni. 
the  defendants  to  shew  cause  why  the  entry  of  the  verdict 
should  not  be  restored  to  the  form  in  which  it  was  first 
made. 

The  parties  attended  by  counsel  before  Coltman,  J.,  on 
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1840.        the  16th  November :  but  his  lordship  declined  to  make 
^^^      any  order.  

Harland. 

Channett,  Serjeant^  on  the  part  of  the  plaintiffs,  moved 

Nov.  Srd.  for  a  rule  nisi  for  an  attachment  against  a  witness  named 

A  witness  was  Jane  Pesard,  who  had  been  subpoenaed  to  give  evidence 

Assises  and  ou  their  behalf^  but  had  failed  to  attend  pursuant  thereto. 

thrpiaimift^  It  appeared  from  the  affidavit  upon  which  the  motion  was 

A  ^**  7**"  founded,  that  the  party  (who  was  in  the  plaintiffs'  scnrioe 

when  she  re-  at  the  time  of  the  assault  complained  of,  and  who  wss 

to  court  with-'  swom  to  be  a  material  and  necessary  witness,)  was  duly 

pldd\"certl!^  served  with  a  subpoena  on  the  6th  July,  at  Bipon,  which  is 

sum:— Held,  distant  about  twenty-five  miles  from  York,  where  the  cause 

that,  to  entitle  i  .    ,       , 

the  piaintiflk  to  was  to  00  tried ;  that  no  conduct-money  was  given  or  ten- 
Stachment*^  dcred  to  her,  but  that  she  was  conveyed  to  York  in  a  poat- 
n^T/not'^'V  c^^®  which  was  provided  for  that  purpose  by  the  plain- 
tending  pur-  tiffs^  and  boarded  and  lodged  with  the  plaintiflb*  furnlj 
subpcena,  they  while  at  York;  that,  on  the  morning  of  the  trial  (the  20th 
siujw  ihara  ***  ^'^j)>  ^hc  refused  to  go  into  court  to  give  evidence  unless 
reasonable  sum  the  plaintiffs  would  give  her  a  sum  of  9/.;  and  that,  when 

had  been  ten-  t  ,  •..  .  i 

dered  to  the  called  On  her  subpoena,  she  did  not  appear. — The  learned 
^nve^ance  ^'  Serjeant  submitted  that  the  witness  was  at  all  events  bound 
home.  to  be  in  attendance:  and  he  referred  to  Edmunds  v.  Pear- 

son, 3  C.  &  P.  113,  where  it  was  ruled  by  Gaaelee,  J.,  that 
a  witness  from  the  country  subpoenaed  there  by  the  de- 
fendant without  receiving  sufficient  for  his  expenses,  and  af- 
terwards, when  in  London,  subpoenaed  by  the  plaintiff  and 
called  by  him  on  the  trial,  is  bound  to  give  his  evidence 
both  in  chief  and  on  cross-examination,  and  most  seek  to 
obtain  his  expenses  in  some  other  way  than  by  objecting 
to  be  examined. 


TiNDAL,  C.  J. — ^The  general  right  of  a  witness  is,  to  have 
a  reasonable  sum  given  or  tendered  to  him  for  his  expenses 
in  going  to,  staying  at,  and  returning  from  the  place  ci 
trial.    This  right  the  witness  undoubtedly  may  waive  if 
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he  thinks  proper :  and,  in  tlie  present  case,  the  witness  has 
to  a  certain  extent  done  so,  by  going  to  York  and  staying 
there  nntil  the  day  of  trial,  at  the  plaintiffs^  expense.  The 
affidavit  states  that  she  demanded  a  certain  sum,  without 
which  she  refused  to  give  her  evidence.  When  the  de- 
mand was  made,  the  plaintiffs  should  have  tendered  a  rea- 
sonable sum  for  the  witness's  conveyance  home.  There  is 
no  ground  for  an  attachment. 

BosANQUET,  J.  —  Assuming  that,  under  the  circum- 
stances, the  witness  was  not  entitled  to  demand  anything 
for  going  to  and  remaining  at  York,  the  plaintiffs  were 
bound  to  shew  that  a  reasonable  sum  to  carry  her  back 
had  been  tendered,  before  they  can  charge  her  with  con- 
tempt. 

The  lest  of  the  court  concurring — 

Rule  refused  (113). 


1840. 


Newton  moved  for  a  rule  calling  upon  the  defendants 
to  shew  cause  why  the  postea  should  not  be  amended 
by  making  it  conformable  with  the  note  first  made  by  the 
associate.  [Tindal^  C.  J. — Is  not  this  a  matter  that  should 
form  the  subject  of  an  application  to  the  judge  who  tried 
the  cause?     How  can  we  interfere?]     An  application  has 


(113)  In  Bowles  v.  Johnson,  1 
W.  Black.  36,  it  was  held  that  a 
subpoena  without  tender  of  expenses 
will  not  bring  a  witness  into  con- 
tempt though  he  comes  to  the  As- 
sizes and  refuses  to  be  sworn.  And 
in  Fuller  v.  Prentice,  1  Hen.  Blac. 
49,  this  court  reftised  to  grant  an 
attachment   against  a  witness  for 
not  obeying  a  subpoena  to  attend  at 
a  trial,  the  whole  expenses  of  the 
joDzney  and  of  the  necessary  stay 
TOX..  I.  L 


Thurtday^ 
Nov.  I9th. 

The  court  has 
no  jurisdiction 
to  alter  the  en« 
try  oftheTer- 
dict  on  the  pos- 
tea, where 
the  Judge  who 
presided  at  the 
trial  declines, 
on  aummons,  so 
to  do. 


of  the  witness  at  the  place  of  trial 
not  having  been  tendered  at  the 
time  of  serving  the  subpoena. 

Where  the  witness  resides  twen- 
ty-four miles  from  the  Assize  town, 
and  his  expenses  are  not  tendered 
to  him  till  the  evening  before  the 
trial,  the  court  will  not  grant  an  at- 
tachment Holme  (or  Home)  v. 
Smith,  1  Marsh.  410,  6  Taunt.  10. 

And  see  Starkie  on  Evidence^ 
edit.  1824,  Part  2,  §  3,  p.  1 10. 
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1640.  been  made  to  the  learned  judge^  and  he  has  declined  to 
entertain  it.  The  object  of  the  defendants  in  seeking  to 
have  the  yerdict  entered  as  it  has  been^  no  doubt,  was,  to 
embarrass  the  plaintiffs  on  the  argument  of  the  bill  of  ex* 
ceptions,  as  well  as  to  prejudice  them  on  the  taxation  of 
costs,  [llndal,  C.  J. — I  do  not  see  how  the  plaintiffs  can 
be  prejudiced  in  respect  to  the  costs  by  the  entry  of  the 
verdict  as  it  now  stands.  It  is  enough  with  a  view  to  costs 
that  it  is  entered  so  as  to  cover  a  battery.]  That  which 
the  plaintiffs  complain  of  is,  that,  after  the  parties  had  been 
heard  in  court  and  had  received  the  decision  of  the  learned 
judge  upon  the  subject,  the  record  of  the  verdict  was  al- 
tered in  a  manner  wholly  unwarranted. 

TiNDAL,  C.  J. — It  appears  to  me  that  the  short  and  ob- 
vious answer  to  this  application,  is,  that  the  parties  have 
come  to  the  wrong  forum.  Where  there  is  anything  incor- 
rect in  the  entry  of  the  verdict,  the  proper  course  is,  to  ap- 
ply to  the  judge  who  tried  the  cause,  in  order  that  the 
entry  may  be  made  conformable  with  his  notes  of  what 
took  place  at  the  trial.  This  course,  it  seems,  has  already 
been  adopted :  both  sides  have  been  heard  before  him, 
and  he  is  satisfied  that  the  order  that  has  been  ap- 
plied for  ought  not  to  be  made.  His  determination  is 
final.  It  is  hardly  necessary  to  say,  that,  if  this  were  a 
charge  against  the  ofiicer  for  improperly  altering  a  record, 
it  would  give  rise  to  a  very  different  mode  of  proceeding. 

BosANQUET,  J. — I  am  of  the  same  opinion.  Where  either 
party  thinks  he  has  reason  to  complain  of  the  manner  in 
which  the  verdict  is  entered,  he  must  apply  to  the  judge 
before  whom  the  cause  was  tried.  The  court  never  inter- 
feres in  the  matter,  imless  the  judge  himself  desires  its 
aid.  In  the  present  case,  it  appears  that  the  entry  ci  tiie 
verdict  as  it  now  stands  was  made  nnder  the  express  direc- 
tion of  n^  Brother  Cdtman,  who,  after  having  heard  the 
parties  upon  a  summons,  has  declined  to  alter  it. 
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Mattli,  J. — I  am  of  the  same  opinion.  The  learned 
jiulge^  having  heard  the  parties^  directed  the  verdict  to  be 
entered  as  he  thought  fit.  A  subsequent  application  hat 
been  made  to  him  upon  the  subject^  which  he  has  heard 
and  disposed  of .  We  have  no  authority  to  interfere.  I 
most  say,  though  extrajudicially,  that  the  learned  judge 
was  right. 

Cowman,  J. — ^In  directing  the  verdict  to  be  entered 
according  to  my  notes,  I  did  that  which  I  conceived  to  be 
every  day^s  practice;  and  I  have  heard  nothing  to  con^ 
Tiuce  me  that  any  injustice  has  been  done  by  the  course  I 
adopted. 

Bule  refiised. 


1840. 


The  defendants,  declining  further  to  contest  the  matter^  Exceptioni 
withdrew  their  bill  of  exceptioxis.  '^ 


This 


Doe  d,  Williams  and  Others  v.  Llotd. 


which  the  plaintiffs  claimed  as  purchasers  under  inden- 
tures of  lease  and  release,  under  the  following  circum- 
stances:*-* 


Saturdatff 
June  27  th. 

was  an  action  of  ejectment  brought  by  the  plaiiv-  To  prove  the 

Ala     ^-  ^  .  -  -m-     ^  -»«•     ,      ,.  inrolmentofm 

tiffSy  the  trustees  of  a  society  of  W esleyan  Methodists,  to  deed  under  the 
recover  from  the  defendant  (who  claimed  as  heir-at-law  of  fh^deed'waf  ^' 
one  David  Lloyd)  a  house  and  about  twenty  acres  of  land,  fhrfoUoti^"^ 

memorandum 
indorsed  there- 
on— *'  Inrolled 
in  his  Majesty 'i 
High  Court  of 
Chancery  the 

17rfa  day  of  December,  1836,  being  first  duly  stamped,  according  to  the  teno'  of  the  statutes 
made  fiv  that  parpose.  O.  Drew,"  Evidence  was  given,  that  Mr.  Drew  was  a  person  who  at 
the  time  of  the  trial  acted  as  the  cleik  of  the  inrolments  in  the  court  of  Chancery,  and  that,  on 
the  memorMdum  being  produced  to  him  a  short  time  before  the  trial,  at  the  Six  Clerks'  Office 
which  is  ander  the  same  roof  as  the  Inrolment  Office,  Mr.  Drew  acknowledged  the  name  to  be 
his  tignatnre : — Held,  sufficient;  the  memorandum  having  been  made  by  the  proper  officer,  in 
Che  execution  of  his  duty. 

The  9  Geo.  2,  c.  36,  s.  1,  prohibits  the  conveyance  of  any  lands,  tenements,  or  hereditaments, 
"  in  trait  or  for  the  benefit  of  any  charitable  uses  whatsoever,"  unless,  amongst  other  things, 
'*  the  same  be  made  to  take  effect  in  possession  for  the  charitable  use  intended  immediately  from 
the  making  thereof,  and  be  without  any  power  of  revocation,"  &c. : — Held,  that  the  declaration 
of  ojet  ne^  not  be  oootained  in  the  grant  itself;  a  reference  to  the  uses  declared  in  another 
grant  will  salBce. 

ll2 
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1840.  David  Lloyd,  the  grantor,  was  a  minister  of  the  Esta- 

blished  Church,  about  eighty-four  years  of  age  at  the  date 
of  the  conveyance,  and  somewhat  infirm. 

The  indentures  of  lease  and  release  bore  date  respec- 
tively the  drd  and  4th  July,  1836,  the  lease  being  expressed 
to  be  made  between  David  Lloyd,  of  Llanbister,  clerk,  of 
the  one  part,  and  the  lessors  of  the  plaintiff  of  the  other 
part;  and  the  release,  between  the  said  David  Lloyd  of  the 
first  part,  the  lessors  of  the  plaintiff  of  the  second  part,  and 
Thomas  Graham,  of  Kington,  in  the  county  of  Hereford, 
Wesleyan  Minister  (the  superintendent  preacher  of  the  cir- 
cuit in  the  methodist  connexion  in  which  the  heredita- 
ments in  question  were  situate),  of  the  third  part — creating, 
that  by  indentures  of  lease  and  release  dated  respectively 
the  1st   and  2nd   July  then  instant,  respectively  made 
between  John  Radford  and  John  Nicklin  of  the  one  part, 
and  the  said  David  Lloyd  of  the  other  part,  the  inheritance 
in  fee-simple  in  possession  of  and  in  the  hereditaments 
thereinafter  described  and  thereby  released  became  vested 
in  the  said  David  Lloyd,  his  heirs  and  assigns;  and  also 
reciting  that  the  lessors  of  the  plaintiff,  being  possessed  of 
certain  sums  of  money  intended  to  be  laid  out  in  the  pur- 
chase of  hereditaments  and  premises,  and  in  erecting  and 
building  thereon  a  chapel  or  place  of  religious  worship, 
with  such  appurtenances  as  might  be  thought  consistent, 
for  the  use  of  the  people  called  Methodists^  to  be  settled 
to  the  use,  upon  the  trusts,  and  in  manner  thereinafter 
declared  and  contained  or  referred  to,  had,  in  pursuance  of 
the  said  intention,  contracted  with  the  said  David  Lloyd 
for  the  absolute  purchase  of  the  said  hereditaments  for  the 
sum  of  490Z. :  It  was  witnessed,  that,  in  pursuance  of  the 
said  agreement,  and  in  consideration  of  490/.  by  the  said 
persons  parties  thereto  of  the  second  part  to  the  said  David 
Lloyd  in  hand  paid  out  of  the  monies  in  their  hands  as 
aforesaid,  at  or  before  the  sealing  and  delivery  of  those 
presents,  the  receipt  whereof  the  said  David  Lloyd  did 
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thereby  acknowledge,  and  did  thereby  admit  the  same  sum        1840. 
to  be  the  full  and  bona  fide  value  of  and  in  full  for  the 
purchase  of  the  said  messuages,  tenements,  lands,  and  he- 
reditaments thereinafter  particularly  described,  and  from 
the  same  sum  and  every  part  thereof  did  thereby  acquit, 
release,  and  discharge  the  said  parties  thereto  of  the  se- 
cond part,  and  every  of  them,  their  and  every  of  their 
beirs,  executors,  and  administrators,  for  ever — ^he,  the  said 
Da?id  Lloyd  (with  the  approbation  of  the  said  Thomas 
Grabam,  superintendent  for  the  time  being  as  aforesaid, 
testified  by  his  being  a  party  to  and  executing  those  prfe- 
sents),  did  grant,  bargain,  sell,  alien,  release,  and  confirm 
unto  the  said  parties  thereto  of  the  second  part,  their  heirs 
and  assigns  (in  the  actual  possession  of  the  said  parties 
thereto  of  the  second  part  then  being  by  virtue  of  a  bar- 
gain and  sale  to  them  thereof  made  by  the  saidDavid  Lloyd, 
in  consideration  of  5^.,  by  indenture  bearing  date  the  day 
next  before  the  day  of  the  date  of  those  presents,  for  the 
term  of  one  whole  year,  commencing  from  the  day  next  be- 
fore the  day  of  the  date  of  the  same  indenture  of  bargain  and 
sale,  and  by  force  of  the  statute  made  for  transferring  uses 
into  possession),  all  that  and  those  the  new  mansion-house 
&c.  &c.  (describing  the  premises),  and  the  reversion,  &c., 
and  all  the  estate  &c.,  with  all  deeds  &c..  To  have  and  to  Habendum, 
bold  the  said  messuages  or  tenements,  landy  hereditaments, 
and  all  and  singular  other  the  premises  by  those  presents 
granted  and  released  or  otherwise  assured,  or  intended  so 
to  be,  with  their  and  every  of  their  appurtenances,  in  pos- 
session immediately  from  the  making  thereof,  and  without 
any  power  of  revocation,  reservation,  trust,  condition,  li- 
mitation, clause,  or  agreement  whatsoever,  for  the  benefit 
of  the  said  David  Lloyd,  or  of  any  person  or  persons  claim- 
ing under  him,  unto  and  to  the  use  of  the  said  parties 
tbereto  of  the  second  part,  their  heirs  and  assigns,  for  ever: 
But  nevertheless  upon  such  and  the  same  trusts,  and  to  subject  to  the 
and  for  such  and  the  same  ends,  intents,  and  purposes,  and  J^^i^^^^ 
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1840.  with^  nnder^  and  snbject  to  such  and  the  same  powers,  pro* 
visions^  declarations^  and  agreements  aa  are  expressed, 
contained,  and  declared  or  referred  to  in  and  by  a  certain 
indenture  of  release  bearing  date  on  or  about  tbe  3rd  July, 
1832^  and  made  or  expressed  to  be  made  between  Joha 
Sutcliffe  (and  fourteen  others^  describing  them)  of  the  first 
part,  the  Bev.  George  Marsden,  therein  described,  of  the 
second  part,  and  James  Brown,  therein  also  described,  of 
the  third  part,  and  inroUed  in  his  Majesty's  High  Court  of 
Chancery  on  the  25th  July,  1832 — ^being  a  deed  made  for 
the  settlement  of  a  piece  or  parcel  of  ground  and  dxBfel  or 
place  of  religious  worship,  with  the  appurtenances,  situate 
at  Skircoat,  in  the  parish  of  Halifax  and  county  of  York, 
for  the  use  of  the  people  called  Methodists  in  the  con- 
nexion established  by  the  late  Rev.  John  Wesley;  and  to, 
for,  or  upon  no  other  use,  trust,  intent,  or  purpose  whatso- 
ever. The  deed  also  contained,  on  the  part  of  the  grantor, 
the  usual  qualified  covenants  for  title. 

The  indentures  of  lease  and  release  were  duly  executed 
by  the  grantor,  David  Lloyd,  and  the  other  parties  thereto^ 
in  the  presence  of  two  witnesses ;  and  a  receipt  for  the 
consideration  money  was  indorsed  thereon. 

The  cause  was  first  tried  before  Coleridge,  J.,  at  the 
Badnor  Spring  Assizes,  1839.  It  appeared  on  that  occa- 
sion, upon  the  cross-examination  of  the  witnesses  for  the 
lessor  of  the  plaintifi^,  that,  after  the  execution  of  the  in- 
dentures,  two  gentlemen,  one  of  whom  the  witness  knew 
to  be  a  minister  in  the  Wealeyan  connexion  (but  who  were 
not  parties  to  the  conveyance),  received  from  Mr.  Lloyd  a 
sum  of  500/.,  but  for  what  purpose  did  not  appear  in 
evidence;  and  that  Mr.  Lloyd  continued  in  the  occupation 
of  the  premises  down  to  the  time  of  his  death,  a  period 
of  nearly  two  years,  paying  rent,  however,  to  the  trustees, 
as  appeared  by  certain  receipts  which  were  in  evidence. 
Several  witnesses  were  also  called  on  the  part  of  the  defeu* 
dant  to  prove  that  Mr.  Lloyd  was  not  of  sound  mind  at 
the  date  of  the  grant.    Upon  this  state  of  facts,  it  was 
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contended,  amongst  other  things,  on  the  part  of  the  de-      ^1840^ 
fendant,  that  the  conveyance  was  a  fraud  upon  the  mort- 
main act,  9  Geo.  2,  c.  36.    This  point  the  learned  judge, 
upon  the  supposed  authority  of  Doe  d.  Roberta  v.  RO"  •• 

herts,  2  B.  &  A.  867  (114),  withdrew  from  the  consider- 
ation of  the  jury.  A  verdict  having  been  found  for  the 
lessors  of  the  plaintiflf,  the  court,  in  Trinity  Vacation, 
1839,  made  absolute  a  rule  for  a  new  trial,  on  the  ground 
of  misdirection — see  8  Scott,  93,  5  New  Cases,  741. 

The  cause  again  came  on  for  trial,  before  Gumey,  B.,  at 
tlie  Radnor  Summer  Assizes,  1839.  The  only  question 
nosed  upon  this  occasion  was  whether  or  not  the  convey- 
wce  was  a  fraud  upon  the  statute  9  Geo.  2,  c.  36.  The 
execution  of  the  deeds  and  payment  of  the  consideration 
money  haying  been  duly  proved,  Mr.  Reece,  the  attorney 
for  the  lessors  of  the  plaintiff,  to  prove  the  iurolment,  pro- 
duced the  indentures  with  the  following  memorandum  in- 
dorsed thereon : — 

^  Iniolled  in  his  Majesty's  High  Court  of  Chancery  the  inroiment. 
17th  day  of  December,  1836,  being  first  duly  stamped,  ac- 
cording to  the  tenor  of  the  statutes  made  for  that  purpose. 

''D.Drew.*' 
Mr.  Reece  proved  that  he  knew  Mr.  Drew,  who  then  (at 
the  time  of  the  trial)  acted  as  clerk  of  the  inrolments  in 
the  court  of  Chancery ;  that,  shortly  before  the  first  trial, 
he  went  to  the  Inroiment  Office,  and  inquired  for  that  gen- 
tleman, when  he  was  informed  by  a  clerk  that  he  would 
find  him  in  the  Six  Clerks'  Office,  which  is  situate  in  a 

(114)  There,  a  deed  of  convey*  of  fraud,  but  then  the  objection 

ance  of  an  estate  from  one  brother  must  come  from  a  person  neither 

to  another  was  executed  to  gire  the  party  nor  privy  to  it,  for,  no  man 

latter  a  colourable  title  to  kill  game;  can  allege  his  own  fraud,  in  order 

and  it  was  held,  that,  aa  against  the  to  invalidate  hit  own  deed:"  Per 

parties  to  the  deed,  it  waa  valid,  Holroyd,  J. 

and  was  sufficient  to  support  an  And  see  Lord  v.  Wardle,  4  Scott, 

ejectment  for  the  premises.     "  A  402,  3  New  Cases,  680. 
deed  may  ba  avoided  ma  the  ground 
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1840.  building  adjoining  the  Inrolment  Office  and  under  the 
same  roof,  but  entered  by  another  door;  that  he  there  saw 
Mr.  Drew,  and  shewed  him  the  memorandum  above  men- 
tioned, the  signature  to  which  Mr.  Drew  acknowledged  to 
be  his,  saying  that  he  was  the  sworn  clerk  and  the  proper 
officer  for  inrolments. 

The  inrolment  of  the  model-deed  was  in  like  manner 
proTcd  by  a  similar  memorandum  indorsed  thereon  and 
signed  by  the  same  officer. 

On  the  part  of  the  defendant  it  was  submitted,  in  addi- 
tion to  the  objection  arising  upon  the  statute  9  Greo.2,  c. 
36,  that  the  fact  of  the  inrolment  of  the  indentures  of  the 
3rd  and  4th  July,  1836,  was  not  proved,  inasmuch  as  it 
neither  appeared  that  the  person  who  signed  his  name 
'^  D.  Drew^'  was  the  clerk  of  the  inrolments  at  the  time 
the  alleged  inrolment  took  place,  nor  did  he  so  describe 
himself  on  the  face  of  the  memorandum  of  inrolment  \  and 
that  the  transaction  was  altogether  suspicious. 

The  leared  Baron  summed  up  the  case  to  the  jury,  tell- 
ing them  that  they  must  decide  upon  the  evidenoe  that 
was  presented  to  them,  and  not  upon  mere  suggestions  of 
suspicion. 

The  jury  returned  a  verdict  for  the  lessors  of  the  phin- 
tiff. 

E.  V.  Williams,  in  Michaelmas  Term  last,  obtained  a 
rule  nisi  for  a  nonsuit,  on  the  grounds — first,  that  there 
was  no  sufficient  evidence  of  the  inrolment  of  the  in- 
dentures of  the  3rd  and  4th  July,  1836,  pursuant  to  the 
9  Geo.  2,  c.  36,  s.  1  (115) — secondly,  that  the  conveyance 

(115)  Which  recites,  that '*  gifts  this  public  miachiefhas  of  late  gnst- 

or  alienations  of  lands,  tenements,  ly  increased  by  many  large  and  im< 

or  hereditaments  in  mortmain  are  provident  alienations  or  dispositioot 

prohibited  or  restrained  by  Magna  made  by  languishing  or  dying  per- 

Charta  and  divers  other  wholesome  sons,  or  by  other  persons,  to  uses 

laws,  as  prejudicial  to  and  against  called  charitable  uset,  to  take  place 

the  common  utility ;  nevertheless,  after  their  deaths,  to  the  dishensoQ 
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¥BS  Bot,  within  the  meaning  of  that  chuue^  made  to  take 
effect  in  possession,  for  the  charitable  use  intended,  tfitm^- 
lately  from  the  maJdng  tJiereof—Hniilj,  that  the  '' model- 
deed/^  to  which  reference  is  made  in  the  indentures  of  the 
3rd  and  4th  July^  1836,  contained  no  dedaration  of  naes 
applicable  to  land. 


1840. 


Chilton,  Evans,  Matthews,  and  Wilson,  in  the  following 


of  &eir  lawful  heirs ;"  and  for  re- 
medy thereof  enacts  "  that  no  ma- 
Don,  lands,  tenements,  rents,  ad- 
Towsons,  or  other  hereditaments, 
corporeal  or  incorporeal,  whatso- 
ever, nor  any  sum  or  sums  of  mo- 
ney, goods,  chatteb,  stocks  in  the 
public  fimds,  securities  for  money, 
or  any  other  personal  estate  what- 
soever, to  be  hiid  out  or  disposed  of 
in  the  purchase  of  any  lands,  tene- 
ments, or  hereditaments,  shall  he 
given,  granted,  aliened,  limited,  re- 
leased, transferred,  assigned,  or  ap- 
pointed, or  any  ways  conveyed  or 
settled  to  or  upon  any  person  or  per- 
sons, bodies  polidc  or  corporate,  or 
otherwise,  for  any  estate  or  interest 
whatsoever,  or  any  ways  charged  or 
incumbered  by  any  person  or  per- 
sons whataoerer,  in  trust  or  for  the 
benefit  of  any  charitable  uses  what- 
•oever;  unless  such  gift,  convey- 
ance, appointment,  or  settlement 
of  any  such  lands,  tenements,  or 
hereditaments,  sum  or  sums  of  mo- 
ney, or  personal  estate  (other  than 
stocks  in  the  public  funds),  be  and 
be  made  by  deed  indented,  sealed 
and  delivered  in  the  presence  of 
two  or  more  credible  witnesses, 
twelve  calendar    months  at  least 
before  the  death  of  the  donor  or 
grantor  (including  the  days  of  exe- 
aition  and  death),  and  be  inroUed 


in  Ins  Majesty's  High  Court  of 
Chancery  within  six  calendar 
months  next  after  the  execution 
thereof;  and  unless  such  stocks  be 
transferred  in  the  public  books 
usually  kept  for  the  transfer  of 
stocks,  six  calendar  months  at  least 
before  the  death  of  such  donor  or 
grantor  (including  the  days  of  the 
transfer  and  death),  and  unless  the 
same  be  made  to  take  effect  in  pot- 
sestioH  for  the  eharitahle  use  in- 
tended, immediately  from  the  mak- 
ing thereof,  and  be  without  any 
power  of  revocation,  reservation, 
trust,  condition,  limitation,  clause, 
or  agreement  whatsoever,  for  the 
benefit  of  the  donor  or  grantor,  or 
of  any  person  or  persons  claiming 
under  him." 

The  2nd  section  enacts  ^  that 
nothing  thereinbefore  mentioned 
relating  to  the  sealing  and  deli- 
Tery  of  any  deed  or  deeds  twelve 
calendar  months  at  least  before 
the  death  of  the  grantor,  or  to 
the  transfer  of  any  stock  six  ca- 
lendar months  before  the  death 
of  the  grantor  or  person  making 
such  transfer,  shall  extend  or  be 
construed  to  extend  to  any  pur- 
chase of  any  estate  or  interest  in 
lands,  tenements,  or  hereditaments, 
or  any  transfer  of  any  stock,  to  be 
made  really  and  bon&  fide  for  a  full 
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1940. 


1.  As  to  the 
inrolmeDt. 


Trinity  Term,  shewed  cause. — 1.  The  fact  of  the  inrolment 
was  sufficiently  proved  by  the  evidence  of  Mr.  Reece^  from 
which  it  appeared  that  Mr.  Drew  is  now  the  proper  officer 
for  inrolling  deeds  in  the  court  of  Chancery,  and  that  he 
acknowledged  the  signature  to  the  memorandum  in  ques- 
tion to  be  his  signature.  That  being  so^  the  memorandam 
becomes  a  record^  which  will  not  admit  of  contradiction. 
[JlTidal,  C.  J. — The  objection  is,  that  it  does  not  appear 
upon  the  face  of  the  memorandum  of  inrolment  that  Drew 
was  at  the  time  the  officer  whose  duty  it  was  to  inrol  deeds 
in  Chancery.]  In  Bacon's  Abridgment,  Evidence  (F),  it 
is  said^  that,  ''where  a  deed  is  inroUed,  the  indorsement  of 
that  inrolment  is  evidence  without  further  proof  of  the 
deed,  because  the  officer  is  intrusted  to  authenticate  such 
deeds  by  inrolment ;  and,  when  such  officer  indorseth  that 
he  hath  done  it  pursuant  to  the  law,  then  the  law,  which 
intrusted  him  with  the  authority  of  doing  it,  ought  to  give 
credit  to  what  he  has  done."  So,  in  Buller's  Nisi  Priiu, 
229,  it  is  said,  that,  ''where  the  deed  is  inroUed,  the  in- 
dorsement of  the  inrolment  is  evidence,  without  further 
proof  of  the  deed,  because  the  officer  is  intrusted  to  authen- 
ticate such  a  deed  by  inrolment:"  and  in  support  of  this 
position  is  cited  the  case  of  Kinnersley  v.  Orpey  Doug.  56, 
where,  on  a  proviso  in  a  Duchy  lease,  "  that  it  shall  be  in- 


and  valuable  consideration  actually 
paid  at  or  before  the  making  of 
Buch  conveyance  or  transfer,  with- 
out fraud  or  collusion." 

And  the  3rd  section,  "  that  all 
gifts,  grants,  conveyances,  appoint- 
ments, assurances,  transfers,  and 
settlements  whatsoever,  of  any 
lands,  tenements,  or  other  here- 
ditaments, or  of  any  estate  or  inte* 
rest  therein,  or  of  any  charire  or 
incumbrance  affecting  or  to  affect 
any  lands,  tenements,  or  heredita- 
ments, or   of  any  stock,  money, 


goods,  chattels,  or  other  penoDsl 
estate,  or  securities  for  money,  to 
be  laid  out  or  disposed  of  in  the 
purchase  of  any  lands,  tenements, 
or  hereditaments,  or  of  any  estate 
or  interest  therein,  or  of  any  chsige 
or  incumbrance  affecting  or  to  af- 
fect the  same,  to  or  in  trust  for  any 
charitable  uses  whatsoever,  whidi 
shall  at  any  time  be  made  in  any 
other  manner  or  form  than  by  this 
act  is  directed  and  appointed,  sball 
be  absolutely  and  to  all  intents  and 
purposes  null  and  void." 
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roDed  with  the  auditor/'  it  was  held  that  the  certificate  of  1840. 
the  aaditor  on  the  margin  was  sufficient  evidence  of  the 
inrohnent.  Willes^  J.,  there  said :  ''The  memorandum  on 
the  margin  is  the  certificate  of  the  proper  officer,  not  of  a 
priyate  person,  as  has  been  contended  at  the  bar.  I  cannot 
distinguish  between  this  case  and  that  of  a  bargain  and 
aale,  where  the  indorsement  on  the  back  of  the  deed,  by  the 
proper  officer,  is  always  received  as  evidence  of  the  inrol- 
ment."  And  Buller,  J. — "  I  think  the  lease,  with  the  cer- 
tificate under  the  hand  of  its  own  officer,  would  bind  the 
Crown  itself.  The  proviso  is  '  that  it  shall  be  inrolled  with 
ike  auditor/  I  cannot  distinguish  this  case  from  that  of  a 
bargain  and  sale.  The  act  of  parliament  [27  Hen.  8,  c. 
16J  in  that  case  does  not  provide  that  the  indorsement  by 
the  officer  shall  be  evidence  of  the  inrolment,  and  yet  it  is 
constantly  admitted.^'  The  same  doctrine  is  stated  in 
Starkie  on  Evidence,  Part  II.,  p.  367,  and  also  in  Phil- 
lipps  on  Evidence,  Vol.  1,  p.  367,  Vol.  2,  p.  341.  In 
CmpUm  V.  Chttndlesa,  4  Esp.  18,  Lord  Kenyon  says :  "  In 
the  case  of  conveyances  by  bargain  and  sale  inrolled,  I 
never  knew  the  inrolment  proved :  the  deed  is  produced, 
with  the  inrolment  indorsed,  and  that  has  been  held  to  be 
sufficient.^'  And  in  Doe  d.  Letais  v.  Bingham,  4  B,  &  Aid. 
672,  Best,  J.,  said :  ''There  was  no  necessity  for  producing 
evidence  of  the  inrolment.  But,  if  it  had  been  necessaiy, 
the  evidence  was  sufficient;  for,  the  indorsement  by  the 
officer  who  is  authorised  to  do  that  act,  is,  upon  general 
principles,  sufficient  evidence  of  the  fact  of  an  inrolment. 
Evmerdeff  v.  Orpe^  Doug.  56,  is  an  authority  upon  that 
point.''  From  all  these  cases,  it  results  as  a  clear  and  in- 
disputable proposition,  that  the  court  will  accredit  an  act 
that  appears  to  have  been  done  by  the  officer  whose  duty  it 
was  to  do  it.  Here,  Mr.  Drew  admits  that  the  memorandum 
of  inrolment  now  in  question  was  signed  by  him.  It  is  true 
there  is  no  distinct  evidence  that  that  gentleman  was  clerk 
of  the  inrolments  in  1836;  but  if  he,  not  being  then  the 
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1840. 


2.  As  to  the 
sUtute  9  Geo. 
2,  C.S6. 


proper  officer^  did  so  sign  the  memorandum^  lie  was  gnilty 
of  a  high  offence — falsifying  a  record.  The  court  will  not 
presume  that  he  has  so  misconducted  himself  (116).  In 
Wcrsley  v.  FUi$ker,  2  Rol.  Rep.  117,  the  court  directed  in- 
quiry to  he  made  by  their  own  officer  as  to  the  practice  of 
inrolments  in  chancery.  And  see  Lilly's  Pr.  R^.,  Iwrol- 
ment  6S. 

2.  The  next  objection  taken  to  the  conveyance  of  July, 
1836,  is,  that  it  was  not  made  to  take  effect  in  possessm, 
for  the  charitable  use  intended,  immediately  from  the  fnak- 
ing  thereof.  The  words  of  the  1st  section  of  the  9  Geo.  2, 
c.  36,  are,  that,  no  manors,  lands,  &c.,  shall  be  given, 
granted,  &c.,  in  trust,  or  for  the  benefit  of  any  charitable 
uses  whatsoever,  unless  such  gift,  conveyance,  &c.,  be 
made  by  deed  indented,  &c.,  and  '^  unless  the  same  be 
made  to  take  effect  in  possession  for  the  charitable  use 
intended,  immediately  from  the  making  thereof^  and  be 
without  any  power  of  revocation,  reservation,  trust,  condi- 
tion, limitation,  clause,  or  agreement  whatsoever,  for  the 
benefit  of  the  donor  or  grantor,  or  of  any  person  or  per- 
sons claiming  under  him.''  Here  the  grant  precisely  fol- 
lows the  words  of  the  act.  This  objection  therefore  is 
unfounded.  In  Doe  d.  Thompson  v.  Pitcher,  3  M.  &  Sel. 
407,  a  grant  by  deed  executed  and  inrolled  pursuant  to 
the  statute  of  mortmain  of  lands  to  trustees  and  their 
heirs,  to  the  use  of  one  of  them,  his  heirs  and  assigns, 
upon  condition  that  he,  his  heirs  and  assigns,  should  from 
time  to  time  repair  a  vault  and  tomb  standing  upon  part  of 
the  lands,  and,  if  need  be,  rebuild  it,  and  permit  the  tamt 


(116)  See  Garrick  v.  Williams, 
3  Taunt.  540,  where  it  was  held, 
that,  if  a  correct  memorial  of  an 
annuity-deed  he  incorrectly  in- 
rolled  for  a  time,  and  after  some 
years  the  officer  of  the  Inrolment 
Office  discover  and  rectify  the  er- 
ror before    any  proceedings   had 


to  vacate  the  annuity,  the  court 
finding  the  inrolment  right  vIm>o 
they  call  for  it,  will  not  inquin 
when  the  entry  was  made.  ^ 
it  is  a  high  misprision  in  an  offi- 
cer to  alter  the  inrolment  without 
the  sanction  of  the  court  of  Chan- 
cery. 
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io  be  used  as  a  family  vault  for  the  grantor  and  any  of  her  1840. 
famly,  arid  in  default  thereof  then  over  to  the  other  trustee, 
his  heirs  and  assigns — ^was  held  not  to  be  within  the  words 
of  the  statnte^  which  prohibit  the  granting  of  lands,  &c.,  to 
charitable  uses,  unless  the  deed  be  without  any  condition  ^^^^ 
or  reservation  for  the  benefit  of  the  grantor  or  any  person 
claiming  under  him.  "  The  object  of  the  statute/'  said 
Lord  EUenborough,  "  was,  to  prevent  a  reservation,  under 
colour  of  a  charitable  use,  of  some  substantial  benefit  to 
the  donor  himself.  The  whole  object  of  this  use  was  keep- 
ing up  a  tomb  for  herself  and  family.  As  to  the  objec- 
tion that  this  deed  did  not  take  efiect  in  possession,  the 
statute  only  requires  that  it  should  be  made  to  take  efiect 
in  possession ;  and  it  is  so  made.  11  there  were  any  secret 
reservation  or  trust,  which  was  to  be  evidenced  by  her  re- 
mmning  in  the  possession  of  the  rents  for  about  nineteen 
yean,  should  not  that  have  been  more  properly  made  a 
question  before  the  jury  ?  We  can  only  look  at  the  instru- 
ment itself,  and  cannot  draw  any  such  inference.^' 

3.  The  next  objection  is  foimded  upon  the  reference  in  3.  As  to  the 
the  indentures  of  July,  1836,  to  the  model-deed,  of  July,  tnutsofthe 
1832.  It  is  said,  that,  in  order  to  make  this  model-deed  "o^**"******- 
available  for  the  purpose  for  which  it  was  produced,  it  was 
necessary  to  prove  its  due  execution  and  inrolment.  The 
defendant,  however,  as  heir-at-law  of  the  grantor,  is  by  the 
admission  contained  in  the  grant,  of  the  due  execution  and 
inrolment  of  the  model-deed,  estopped  from  objecting  to 
the  want  of  such  proof.  It  has  repeatedly  been  held  not  to 
he  necessary  to  prove  the  execution  of  a  deed  that  has  been 
inrolled.  In  Viner's  Abridgment,  Deeds,  (K),  2,  it  is  said — 
''One  came  to  inrol  a  deed,  and  Littleton  examined  him  if 
he  was  willing  or  not,  who  said  yes :  then  he  examined  his 
age;  he  said  he  was  twenty-six  years  old:  Littleton  bid 
him  be  advised ;  for,  that,  if  it  be  inrolled,  he  could  never 
after  say  that  it  was  not  his  deed,  nor  that  he  was  within 
age,  nor  that  it  was  by  duress'' — citing  Bro.  Abr.  Fails 
Enrol  pi.  11 ;  7  E.  4.  5.    In  Sir  Thomas  Holland  and 
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1840.  B(mV8  case^  8  Leon.  175^  ''  in  a  replerin^  the  defendant 
made  conusans  as  baily  to  Thomas  Lord  Howard,  and 
shewed  that  the  prioresse  of  the  late  dissolved  priory  of 
Hally  well  was  seised  of  the  manor  of  Priors,  in  the  coanty 
of  Hertford,  and  granted  the  same  by  words  of  dedi  et 
concessi  pro  certa  pecnnise  summa  to  the  Lord  Andley, 
Chancellor  of  England,  and  his  heirs,  who  dyed  thereof 
seised,  and  that  the  said  manor  (inter  alia),  descended  to 
Mary,  daughter  and  heir  of  the  said  Thomas  Lord  And- 
ley,  who  died  thereof  seised;  by  force  of  which  the  said 
manor  descended  to  the  said  Thomas  Lord  Howard, 
&c.;  and  shewed  that  the  conveyance  by  the  prioresse 
bore  date  4  Nov.  29  H.  8,  and  there  tMroOed  in  the 
Chancery.  The  plaintiff,  in  bar  of  the  said  conussni^ 
shewed,  that,  after  the  making  and  inroUing  of  the  said 
conveyance,  the  said  prioresse  leased  the  lands  to  Sir 
Henry  Parker  for  ninety-nine  years,  and  conveyed  the 
said  land  to  himself;  and  further  shewed  that  the  ssid 
conveyance  specified  in  the  connsans  fnit  primo  dehber^ 
tnm  4  Not.  31  H.  8,  without  that  that  the  said  prioresK, 
the  said  4  Nov.  29  H.  8,  dedit  et  concessit  the  said  manor  to 
the  said  Lord  Audley.  Upon  which  it  was  demurred :  and 
it  was  the  dear  opinion  of  the  Court  that  ihe  averment  de 
primo  deliberatum  against  a  deed  inrolled  ought  not  to  be 
received;  for,  by  the  same  reason,  it  might  be  avcned 
nnnquam  deliberatum ;  and  so  upon  the  matter  wm  est 
&ctum.''  K  the  grantor  or  those  claiming  nnder  him 
could  not  plead  non  est  factum,  it  clearly  could  not  be 
necessary  to  prove  the  execution  of  the  deed.  In  Viner's 
Abridgment,  Evidence  [A.  b.  43]  "InroUmenis  of  DeedB/" 
a  case  of  Lady  Holecroft  v.  Smithy  2  Freem.  259,  pi.  327, 
is  cited,  where  '^  a  question  arising  whether  an  inroUed 
deed  should  be  eridence  without  further  proof,  a  differ- 
ence  was  taken  where  the  estate  passes  by  the  tnroteas/,  as 
in  a  bargain  and  sale,  there  it  is  an  eridence;  but,  where 
U  is  only  for  safo  custody,  there  it  is  not,  otherwise  than 
against  the  party  who  sealed  it^  and  all  claiming  bom,  by. 
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or  under  him^  and  so  far  it  shall/'    The  role  is  similarlj        i840. 
stated  in  Bui.  Ni.  Pri.  229,  though  the  learned  author 
seems  to  think  it  not  a  very  reasonable  one :  and  every 
treatise  on  the  law  of  evidence,  from  Gilbert  down  to  the 
present  time,  states  the  rule  in  the  same  way. 

There  is  nothing  in  the  statute  9  Geo.  2,  c.  86,  which 
renders  it  necessary  that  the  charitable  use  intended  should 
appear  on  the  face  of  the  deed  itself;  nor  is  the  mischief 
the  statute  was  designed  to  remedy  one  that  can  only  be 
so  prevented:  it  is  enough  if  the  uses  appear  on  some 
writing  to  which  reference  is  made.    Besides,  if  it  were 
necessary  that  the  uses  should  appear  upon  the  face  of  the 
grant,  in  this  case  they  do  so  appear :  and  it  is  no  objec- 
tkm  to  say  that  they  are  stated  vaguely;  for,  the  court  of 
Chancery,  when  called  upon  to  carry  the  trusts  into  exe- 
cution, will  take  care,  that,  though  inartificially  or  imper- 
fectly expressed,  they  shall  be  properly  carried  into  effect. 
Thus,  in  2  Freeman,  p.  261,  Case  830.  b.,  ''  It  was  said, 
and  not  denied,  that,  if  a  man  deviseth  a  sum  of  money  to 
snch  charitable  uses  as  he  shall  direct  by  a  codicil  to  be 
annexed  to  his  will,  or  by  a  note  in  writing,  and  after- 
wards  leaves  no  direction  neither  by  note  nor  codicil,  the 
court  of  Chancery  hath  power  to  dispose  of  it  to  such  cha- 
ritable uses  as  the  court  shall  think  fit:  and  so  it  was  held 
in  the  case  of  Mr.  Sidrofen^s  will,  and  in  the  case  of  one 
Jones;  but,  if  the  will  points  at  any  particidar  charity,  as, 
for  snaintenance  of  a  schoolmaster  or  poor  widows,  then 
the  court  of  Chancery  ought  not  to  direct  it  to  any  other 
purpose  but  such  as  is  pointed  at  by  the  will;  as,  if  the 
devise  should  be  for  such  school  as  he  should  appoint, 
and  appoints  none,  the  court  may  apply  it  for  what  school 
they  please,  but  for  no  other  purpose  than  a  school,  al- 
though it  may  be  for  what  school  the  court  thinks  fit.'' 
So,  in  Milis  v.  Farmer,  1  Meriv.  55,  where  the  testator  di- 
rected the  residue  of  his  personal  estate  to  be  divided  for 
certain  chantable  purposes  mentioned  by  him,  '^  and  other 
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1840.  charitable  purposes  as  I  do  intend  to  name  hereafter;" 
and  he  afterwards  made  a  codicil,  and  named  no  charit- 
able purposes :  it  was  held  that  this  was  a  disposition  in 
fayour  of  charity,  to  be  carried  into  execution  by  the 
court,  having  regard  to  the  objects  particularly  pointed  out 
by  the  testator. 

Then,  as  to  the  alleged  inaptitude  of  the  limitations. 
This  is  the  first  case  in  which  this  doctrine  has  been 
attempted  to  be  applied  to  property  that  is  described. 
And  the  objection  fails,  because  the  trusts  of  the  model- 
deed  are  sufficiently  large  to  embrace  the  subject  of  the 
conveyance  in  question.  The  first  trust  in  the  deed  referred 
to  is,  ''  to  erect  and  build  upon  the  said  piece  or  parcel  of 
ground,  or  upon  some  part  thereof,  and  from  time  to  time, 
and  at  all  times  hereafter,  whenever  it  shall  be  necessary 
for  the  due  accomplishment  of  the  trusts  of  these  preBenta, 
or  of  any  of  them,  repair,  alter,  enlarge,  and  rebuild  a  cha- 
pel or  place  of  religious  worship,  and  a  dwelling-house  or 
dwelling-houses,  vestry-room  or  vestry-rooms,  school-room 
or  school-rooms,  and  other  offices,  conveniences,  and  appur- 
tenances, or  with  or  without  any  of  them  respectivelyi  u 
and  in  such  manner  as  the  trustees  for  the  time  being  of 
these  presents  shall  firom  time  to  time  deem  necessary  or  ex- 
pedient.^*   A  further  trust  is, ''  from  time  to  time,  and  at  aD 
times  hereafter,  to  let  the  pews  and  seats  in  the  said  chspd 
or  place  of  religious  worship  at  a  reasonable  rent  or  reason- 
able rents,  and,  if  there  shall  be  any  such  dwelling-house 
or  dwelling-houses,  school-room  or  school-rooms,  or  any  of 
them,  erected  and  built  as  aforesaid,  then  to  let  the  same 
or  any  of  them  at  a  reasonable  rent  or  reasonable  rents,  and 
also,  if  there  shall  be  a  cemetery  or  burial-ground,  to  let 
graves  and  tombs  at  a  reasonable  rent  or  reasonable  rents^ 
or  to  sell  graves  and  tombs  at  a  reasonable  price  or  rea- 
sonable prices,  and  to  collect,  get  in,  and  receive  tkereniSt 
profits,  and  income  to  arise  in  any  manner  from  the  said 
premises^  as  and  when  the  same  shall  from  time  to  time 
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become  due  and  payable/*  &c.   It  clearly  was  not  contem-         1840. 
plated  that  the  whole  of  the  land  should  be  covered. 


Lloyd. 
1.  As  to  the  in- 


E.  V.  fFiUiams  and  Hill,   contra.  —  1.  It  was  incum 
bent  on  the  lessors  of  the  plaintiff  to  shew  that  the  con 
yeyance  was   inroUed  within  six  months  from  the  mak-  rolment. 
ing  thereof.     Doe  d.  JLeuris  v.  Bingham,  4  B.  &  Aid.  672,  is 
manifestly  distinguishable  from  the  present  case.     That 
was  an  action  of  ejectment  brought  by  the  assignee  of  a 
term  granted  for  the  purpose  of  securing  an  annuity.     It 
was  objected  on  the  part  of  the  defendant  that  the  lessors 
ofthe  plaintiff  were  bound  not  only  to  produce  the  deed, 
but  also  to  prove  that  a  memorial  had  been  duly  inroUed 
under  the  annuity  act  (117).     But  Bay  ley,  J.,  said:  "  It 
was  sufficient  for  the  lessors  of  the  plaintiff  to  produce  the 
deed,  and  it  lay  on  the  party  relying  on  the  want  of  the 
inrolment,  to  shew  that  it  had  not  been  inroUed.   It  is  like 
the  case  of  a  proviso  in  an  act  of  parliament,  in  which  it  is 
a  settled  rule  that  the  party  wishing  to  avail  himself  of  it 
must  bring  himself  within  it.''     The  annuity  acts  do  not, 
like  the  statute  now  under  consideration,  prohibit  the  con- 
veyance of  lajnds  except  in  a  particular  form ;  they  merely 
provide,  that,  in  default  of  inrolment  within  thirty  days, 
the  deed  shall  be  void.   The  words  ofthe  1st  section  of  the 
9  Geo.  2,  c.  36,  are  not  to  be  distinguished  from  those 
ofthe  27  Hen.  8,  c.  16,  s.  1  (118),  except  that  they  are 
rather  more  extensive.     If  it  be  true,  as  is  suggested,  that 
the  inrolment  is  a  record,  why  is  it  not  provable  in  the  or- 
dinary way,  by  an  examined  copy?    [Coltman,  J. — In  Rex 
V.  Hopper,  3  Price,  495,  it  is  said  to  be  a  record.]    In  that 

(117)  55  Geo.  3,  c.  141,  s.  2.  any  use  thereof  to  be  made,  byrea- 

(118)  Which  enacts  that  ''  no  son  only  of  any  bargain  and  sale 
manors,  lands,  tenements,  or  other  thereof,  except  the  same  bargain 
hereditaments  shall  pass,  alter,  or  and  sale  be  made  by  writing  iu^ 
change  from  one  to  another,  where-  dented,  sealed,  and  inrolied  in  one 
by  any  estate  of  inheritance  or  of  the  king's  courts  of  record  at 
freehold  shall  be  made  or  take  ef-  Westminster,"  &c. 
feet  in  any  person  or  persons,  or 

VOL.  I.  MM 
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ld40.  case^  asin  Kinnersley  v.  Orpe,  1  Doug.  56,  the  gennmeness 
of  the  document  was  not  disputed :  in  the  last-mentioned 
case^  the  person  who  signed  the  inrolment  added  his  Dame 
of  office — "  Peregrine  Fury,  Auditor  ;*'  and  it  is  conceded, 
that,  where  the  certificate  upon  the  face  of  it  purports  to 
be  made  by  the  proper  officer,  the  law  will  accredit  the 
act.  [CoUman,  J. — ^The  chirograph  of  a  fine  has  no  such 
certificate,  and  yet  it  is  evidence.]  The  chirograph  is 
the  record  of  the  fine  (119;.  In  Adamthtvaiie  t.  Syn^e, 
1  Starkie,  N.  P.  C.  183,  Lord  Ellenborough  says:  "The 
evidence  must  be  launched  by  proving  that  the  docnment 
came  either  from  the  proper  person  or  proper  place;  till 
then  I  cannot  look  upon  it  as  a  record.^'  Here,  the  certi- 
ficate bears  no  internal  evidence  of  its  being  a  record :  any 
person  who  believed  the  deed  to  have  been  inroUed  might, 
without  subjecting  himself  to  any  penalty  or  punishment, 
have  made  the  certificate :  it  does  not  purport  to  be  done 
by  a  person  whose  duty  it  was  to  do  it,  or  who  had  autho- 
rity do  it.  This  deficiency  is  sought  to  be  supplied 
by  a  loose  conversation  had  in  1838,  at  the  Six  Clerks' 
office,  by  the  attorney  for  the  lessors  of  the  plaintiff  with 
Mr.  Drew,  who  on  that  occasion  stated  that  the  certificate 
of  inrolment  was  in  his  hand- writing  and  signed  by  him,  and 
that  he  was  at  the  time  of  certifying  the  proper  officer  for 
that  purpose.  [Tindaly  C.  J. — Undoubtedly,  that  which 
Mr.  Drew  says  to  the  attorney  in  1838,  is  no  evidence  of 
his  status  at  the  date  of  the  certificate.  The  question  is 
whether  or  not  the  inrolment  was  an  act  done  by  a  person 
whose  duty  it  was  at  the  time  to  do  it.]  The  signature  of 
the  certifying  officer  must  in  all  cases  be  proved,  unless 


(119)    See    Appleton    v.  Lord  copies  of  the  agreements  betweet 

Bray  brook,  2  Starkie,  6 ;  Brook  v.  the  parties,  which  are  entered  of 

Lord    Braybrook,    2    Starkie,    7.  record/'     Phil.    Evid.     8th    edit 

"The    chirograph    of   a   fine    is  614— citing  Gilb.  £v.2 1^2  Starkie, 

evidence  of  the  fine,  the  chirogra-  N.  P.  C.  13. 
pher  being  appointed  to  give  out 
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▼here  it  is  otherwise  provided  for  by  statute,  as  by  the        1840. 
bankrupt  act,  2  &  3  Will.  4,  c.  114,  s.  3.     In  Bignoll  v. 
Rogers,  Rep.  Temp.  Holt,  644,   12  Mod.  310,  in  debt 
against  the  sheriff  of  Bucks  for  the  reward  given  by  the 
statute  6  &  7  W.  &  M.   c.  17,  to  those  that  should  dis- 
cover and  convict  clippers  and  coiners.  Lord  Chief  Justice 
Holt's  clerk  was  called  to  prove  the  hand-writing  of  his 
lordship,  who  tried  the  malefactor,  to  a  certificate  given  by 
him  of  the  party's  having  been  convicted  on  the  plaintiff's 
evidence.    So,  in  the  common  case  of  an  examination  be- 
fore a  magistrate,  the  examination  cannot  be  given  in  evi- 
dence without  being  authenticated  by  proof  of  the  magis- 
trate's signature — The  Kitiff  v.  The  Inhabitants  of  Biltong 
wUh-Hwrrowffaie,  1  East,  13.      In  Chadwick  v.  Dunning^ 
2  C.  &  P.  106,  R.  &  M.  306,  Lord  Chief  Justice  Abbott 
ruled  it  to  be  necessary,  since  the  statute  6  Geo.  4,  c.  1, 
8. 3,  to  prove  that  the  seal  affixed  to  a  certificate  to  practise 
as  an  apothecary,  is  the  common  seal  of  the  Apothecaries' 
Company.    The  commissioners  of  stamps  are  required  to 
deliver  certified  copies  of  the  affidavits  filed  by  the  proprie- 
tors of  newspapers  under  the  38  Geo.  3,  c.  8:  in  the  case 
of  a  criminal  inf(»rmation  for  a  libel,  the  authorities  at  the 
Crown-ofBce  always  require  an  affidavit   that  the  party 
signing  the  certificate  was  acting  as  a  commissioner  at  the 
time  he  signed  it.     But  here  is  no  legal  evidence  to  prove 
either  the  fact  or  the  date  of  the  inrolment. 

Upon  the  second  and  third  points,  on  which  the  court  Second  and 
prouoiiDced  no  opinion  (120),  Highmore  on  Mortmain,  174,     *    ^*° 
Attonuy  General  v.  Day,  1  Vez.  sen.  218,  and  the  statute 
9  Geo. 3,  c.  19,  were  referred  to;  and,  though  it  was  ad- 
mitted that  the  reference  in  the  grant  in  question  to  the 
trusts  of  the  model-deed  was  sufficient,  yet  it  was  con- 

(120)  Hie  inclination  of  the  court  bend  the  premises  granted,  and 
during  the  argument  seemed  to  be  that  the  trusts  were  sufficiently 
that  the  trusts  of  the  model-deed  incorporated  by  reference  in  the 
were  sufficiently  large  to  compre-      grant  in  question. 

M  m2 
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1840,  tended  that  the  last-mentioned  deed  contained  no  declara- 
tion of  uses  applicable  to  so  large  a  quantity  of  land  as 
that  comprised  in  the  conveyance  of  1836. 

Cur.  adv.  volt. 


TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court  :— 
In  this  ejectment  the  question  which  arose  at  the  trial  was 
whether  the  inrolment  of  the  indentures  of  lease  and  re- 
lease of  the  3rd  and  4th  July,  1836,  was  proved  by  legal 
evidence  :  for,  the  conveyance,  being  made  in  trust  for  the 
Wesleyan  Methodists,  was  strictly  and  properly  a  convey- 
ance to  charitable  uses,  and  therefore,  under  the  9  Geo.  2, 
c.  36,  no  interest  in  the  lands  intended  to  be  conveyed 
could  pass  thereby,  ''  unless  by  deed  indented,  sealed  and 
delivered  in  the  presence  of  two  or  more  credible  witnesses, 
twelve  calendar  months  at  least  before  the  death  of  the 
donor  or  grantor,  and  inroUed  in  his  Majesty's  High  Court 
of  Chancery  within  six  calendar  months  next  after  the  ex- 
ecution thereof." 

The  evidence  of  the  inrolment  consisted  in  the  produc- 
tion of  the  original  deed  itself  (the  execution  whereof  was 
proved  at  the  trial),  upon  which  deed  a  memorandum  vas 
indorsed  purporting  to  be  signed  by  one  D.  Drew,  as  fol- 
lows : — 
Memortndum  "  luroUed  in  his  Majesty^s  High  Court  of  Chancery  the 
17th  day  of  December,  1836,  being  first  duly  stamped,  ac- 
cording to  the  tenor  of  the  statutes  made  for  that  purpose. 

"D.  Drev" 

It  appeared  upon  the  notes  of  the  learned  judge,  that 
Mr.  Drew  was  a  person  who  at  the  time  of  the  trial  acted 
as  the  clerk  of  the  inrolments  in  the  court  of  Chanceiy, 
and  that  Mr.  Drew  acknowledged  the  name  to  be  his  sig- 
nature, when  the  memorandum  was  produced  to  him,  a 
short  time  before  the  trial,  at  the  Six  Clerks'  office,  which 
is  under  the  same  roof  as  the  Inrolment-office. 


ofinrolmeot. 
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Without,  however,  determiniDg  whether  this  was  suflS-  1840. 
dent  e?idence  of  the  signature  by  the  officer,  supposing 
such  evidence  was  necessary,  we  think  the  sufficiency  of 
the  proof  of  the  inrolment  may  be  supported  on  a  broader 
ground ;  for,  if  this  memorandum  can  be  considered  as 
haring  been  made  by  the  officer  who  inroUs  deeds  in  the 
court  of  Chancery,  as  part  of  the  execution  of  his  duty  as 
clerk  of  tbe  Enrolments,  then  the  memorandum  is  evidence 
of  itself,  and  also  of  the  fact  which  it  purports  to  state,  that 
is,  that  the  deed  was  inrolled  on  a  given  day ;  in  the  same 
nuoiner  as  the  copy  of  a  fine  given  out  by  the  Chirogra- 
plier  is  evidence  of  the  fine,  he  being  appointed  to  give  out 
copies  of  the  agreements  between  the  parties  which  are 
entered  of  record  :  Gilb.  Evid.  21  (121).  And,  upon  in- 
quiry which  we  have  caused  to  be  made  by  the  officers  of 
our  court  as  to  the  practice  in  the  Inrolment-office  of  the 
court  of  Chancery  (an  inquiry  which  we  made  upon  the 
authority  of  the  case  of  Worsky  v.  FUisker,  2  Roll.  Eep.119, 
referred  to  in  the  argument),  it  has  been  certified  to  us 
to  be  the  invariable  practice  that  the  officer  at  the  time 
of  making  the  inrolment  delivers  back  to  the  party  the 
original  deed  with  the  certificate  of  inrolment  indorsed 
thereon  in  the  same  form  as  the  present  memorandum. 

The  case  of  Kinnersley  v.  Orpe,  Doug.  56,  is  a  strong  con- 
firmation of  the  sufficiency  of  the  evidence  of  the  inrol- 
ment; in  which  case  it  was  held  that  a  memorandum  of  an 
inrolment  on  the  margin  of  a  lease  of  lands  within  the 
Duchy  of  Lancaster,  signed  "  A.  B.,  Auditor,'*  was  suffi- 
cient proof  of  the  act  of  inrolment,  even  in  favour  of  the 
lessee  of  the  Duchy.  And  the  case  there  put  by  Buller,  J., 
appears  decisive  of  the  present  point.  "  1  cannot  distin- 
guish,*' he  says,  ''this  case  from  that  of  a  bargain  and 
sale.  The  act  of  parliament  in  that  case  does  not  provide 
that  the  indorsement  by  the  officer  shall  be  evidence  of  the 

(121)  And  see  Plowd.  Com.  110.  b.;  Bac.  Abr.  Evidence  (F). 
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inrolraent,  and  yet  it  is  constantly  admitted/'  And  nei- 
ther in  the  case  of  Kinnersley  v.  Orpe,  nor  in  the  case  put 
by  BuUer^  J.^  does  it  appear  that  proof  of  the  hand-writ- 
ing of  the  officer  was  held  necessary :  it  was  treated  as  an 
official  act. 

We  therefore  think  the  proof  of  the  inrohnent  must  be 
held  sufficient ;  and,  if  so,  then  the  second  objection  which 
has  been  made,  viz.  that  the  execution  of  the  model-deed, 
as  it  is  called,  was  not  proved,  falls  to  the  ground;  for, that 
deed  was  inroUed  in  the  same  manner  as  the  lease  and  re- 
lease, and  is  referred  to  in  the  body  of  the  release,  which 
was  both  proved  and  inrolled;  and  vhich  model-deed 
therefore  must  be  taken  to  form  part  of  that  deed  of  re- 
lease when  the  same  is  afterwards  produced. 

Upon  the  whole,  therefore,  we  think  the  rule  which  has 
been  obtained  for  enteiing  a  nonsuit  must  be  discharged. 

Rule  discharged. 


Thnrtday,  James  Thomas  V.  Habbies,  Lewis,  and  Davies. 

June  25M.      ^j^ 
The  agent  of      1  HIS  was  an  action  of  replevin :  the  count  stated  that 
went  into  a        the  defendants,  on  the  30th  September,  1839,  in  the  parish 
farm  w*hVre  th«  ^^  Llaudilofaur,  in  the  county  of  Carmarthen,  in  a  certain 
tenant'*  cattle    dQge  there  Called  Caecarreg,  took  the  cattle  and  horses  of 

were  feeding,  ^  *^ 

and,  placing  bis  the  plaintiff,  to  wit,  SIX  heifcrs,  one  bull,  four  cows,  six 
of  "heTeMtal^    buUocks,  and  three  horses  of  the  plaintiff  rf  great  value^ 

•aid  he  dis- 
trained the 
whole  for  the 
rent  due,  count- 
ed them,  and 
took  a  note  of 
the  particulars, 
and  then  went 
away ;  on  the 
following  morn- 
ing, he  left  with  the  tenant  a  notice  stating  that  he  had  distrained  the  cattle  thereunder  aeo* 
tioned,  and  had  impounded  them  on  the  premises : — Held,  that  this  constituted  an  impcmnding, 
and  that  a  subsequent  tender  of  tht  rent  and  cosu  of  distress  was  too  late. — Maide,  J^  s 


to  wit,  of  the  value  of  500/.,  and  unjustly  detained  the 
same  against  stureties  and  pledges,  until  &c^  wherefore  kt. 
The  defendant  Harries  in  his  own  right  well  avowed, 
and  the  other  defendants,  as  bailiffs  of  Harries,  well  ac- 
knowledged the  taking  of  the  said  cattle  and  horses  in  the 
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declaration  mentioned^  in  the  said  close  in  which^  kc.,  and  1840. 
justly  &c.^  because  they  said  that  one  Evan  Thomas^  for 
the  space  of  three  years  and  more  next  before  and  ending 
on  the  29th  September^  1839^  held  and  enjoyed  the  said 
close  in  which  &c.,  with  the  appurtenances^  as  tenant 
thereof  to  Harries  under  and  by  virtue  of  a  certain  demise 
thereof  before  then  made  by  Harries  to  the  said  Evan 
Thomas,  at  and  under  a  certain  yearly  rent^  to  wit^  the 
yearly  rent  of  150/.,  payable  half-yearly,  on  the  25th 
March  and  the  29th  September  in  every  year,  by  even 
portions;  and  the  said  Evan  Thomas  continued  and  was 
in  the  possession  of  the  said  close,  with  the  appurtenances, 
in  which  &c.,  from  the  said  29th  September  in  the  year 
aforesaid,  until  and  at  the  said  time  when  &c. ;  and  be- 
cause 73/.  of  the  rent  aforesaid,  that  is  to  say,  for  the  half 
year  ending  on  the  said  29th  September  in  the  year  afore- 
said, at  the  said  time  when  &c.  was  due  and  in  arrear  and 
unpaid  to  Harries^  he,  Harries,  in  his  own  right,  well 
avowed^  and  the  other  defendants  well  acknowledged  the 
taking  of  the  said  cattle  and  horses  in  the  declaration 
mentioned,  in  the  said  place  in  which  &c.  at  the  said  time 
when  &c.,  the  said  time  when  &c.  being  within  the  space 
of  six  calendar  months  after  the  said  29th  September^ 
1839,  and  during  the  continuance  of  the  title  and  interest 
of  Harries  in  the  said  close  with  the  appurtenances  in 
which  &c.,  and  during  the  possession  of  the  said  Evan 
Thomas^  and  justly  &c.,  for  and  in  the  name  of  a  distress 
for  the  said  rent  so  due,  in  arrear,  and  unpaid  as  aforesaid, 
and  which  said  rent  then  remained  due  and  in  arrear  and 
unpaid — ^verification. 

The  plaintiff  pleaded  in  bar,  that,  after  the  taking  of  Plea  in  bar: 
the  said  cattle  and  horses  in  the  said  close  in  which  &c.,  ^^^  ^^  ^^ 
and  before  the  impounding  of  the  same,  to  wit,  on  the  day  ^°'*  theim- 
and  year  in  the  declaration  mentioned   [the  30th  Sep- 
tember], he,  the  plaintiff,  tendered  and  offered  to  pay  to 
David  Jones  Lewis^  then  being  the  bailiff  of  Harries,  and 


526 


IN  THE  COMMON  PLEA8, 


1840.  by  him  duly  authorized  to  receive  the  said  rent  and  make 
the  said  distress^  the  said  sum  of  75/.  so  due  for  rent  as  in 
the  sa'd  avowry  and  cognizance  mentioned^  together  with 
a  certain  sum  of  money^  to  wit,  the  sum  o{  IL  IZi,,  for 
the  costs  and  expenses  of  the  taking  of  the  said  distress, 
the  said  last-mentioned  sum  then  being  reasonable  and 
sufiScient  for  the  costs  and  expenses  in  that  behalf;  which 
said  several  sums  of  money  the  said  David  Jones  Lewis 
then  wholly  refused  to  accept  from  the  plaintiff,  and 
afterwards  unjustly  detained  the  said  cattle  and  hones 
against  sureties  and  pledges  until  &c.,  in  manner  and 
form  as  the  plaintiff  had  above  thereof  complained  against 
the  defendants — ^verification. 
Replication.  Replication,  that  the  plaintiff  did  not  before  the  impotmd- 

ing  of  the  said  cattle  and  horses  tender  or  offer  to  pay  to 
the  said  David  Jones  Lewis  the  said  sum  of  75/.  so  due  for 
rent  as  in  th^  said  avowry  and  cognizance  mentioned 
together  with  a  reasonable  and  sufficient  sum  for  the  costs 
and  expenses  of  the  taking  of  the  said  distress,  in  manner 
and  form  as  the  plaintiff  had  in  his  said  plea  in  bar  al- 
leged— concluding  to  the  country.     Similiter. 

The  cause  was  tried  before  Maule,  J.,  at  the  last  Spring 
Assizes  at  Carmarthen.  The  facts  were  as  follow : — ^Evan 
Thomas^  the  brother  of  the  plaintiff,  had  been  for  some 
years  tenant  from  year  to  year  to  the  defendant  Harries 
of  a  farm  called  Dolegleision,  in  the  parish  of  Landilofaor, 
in  the  county  of  Carmarthen,  at  the  yearly  rent  of  150/., 
payable  half-yearly,  on  the  25th  March  and  29th  Septem- 
ber  in  each  year.  On  the  22nd  March,  1839,  the  defend- 
ant  Lewis  (who  was  the  agent  of  Harries)  gave  Evan 
Thomas  a  notice  to  quit  the  farm  at  the  ensuing  Michael- 
mas. On  the  30th  September  following,  Lewis  went  to 
the  farm  and  demanded  possession,  which  was  refused; 
and  on  the  same  day  the  defendant  Davies,  by  his  direc- 
tion, distrained  the  cattle  in  question,  then  being  on  the 
premises,  for  the  half-year's  rent  due  on  the  29tL    Tbt 
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manner  of  the  distress  was  thus : — ^Davies  went  into  a  1840. 
field  where  the  cattle  were  grazing^  and^  putting  his  hand 
upon  one  of  the  beasts,  said  he  distrained  them  for  the 
rent  due,  counted  them,  and  made  a  note  of  their  number 
and  description,  but  did  not  remove  them  from  the  place 
where  he  found  them;  and  on  the  following  morning  he 
delivered  to  the  tenant  the  following  notice : — 

"  Take  notice  that  I  have  this  day,  for  and  on  behalf  of  Notice  of  dU- 
your  landlord,  John  Hill  Harries,  Esq.,  distrained  upon  pounding, 
the  several  goods,  cattle,  chattels,  and  effects  hereinafter 
particularized,  and  have  impounded  them  in  the  place  or 
places  hereunder  also  mentioned,  for  the  sum  of  75/.,  being 
rent  and  arrears  of  rent  due  from  you  to  him  at  Michael- 
mas last,  for  all  that  messuage,  tenement,  farm,  and  lands, 
with  the  appurtenances,  which  you  hold  under  him,  situ- 
ate, lying,  and  being  in  the  parish  of  Llandilofaur,  in  the 
county  of  Carmarthen ;  and,  unless  you  pay  the  said  rent 
due,  together  with  the  costs  and  charges  of  distraining  for 
the  same,  or  replevy  the  same  goods,  cattle,  chattels,  and 
effects  mentioned  in  the  said  inventory,  I  shall,  at  the 
expiration  of  five  days  from  the  date  hereof,  make  sale 
thereof  according  to  the  directions  of  the  act  of  parliament. 
Dated,  &c.  (Signed  by  the  agent.) 

"An  inventory  of  the  goods,  cattle,  chattels,  and  effects 
distrained  upon ;  and  the  same  are  impounded  on  the 
premises. 

"6  Heifers,  1  bull,  4  cows,  6  bullocks,  3  horses.'' 

The  cattle  so  distrained  remained  under  the  charge  of 
Davies  until  the  2nd  October,  when  they  were  replevied. 
On  the  evening  of  the  Ist  October,  a  tender  was  made  Tender, 
to  Lewis,  on  behalf  of  the  tenant,  Evan  Thomas,  of  the 
amount  due  for  rent  and  1/.  13*.  for  the  costs  of  the  dis- 
tress, which  Lewis  refused  to  accept. 

On  the  part  of  the  defendants  it  was  contended,  that  a 
tender  of  the  rent  could  not  avail  after  the  cattle  were 
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1840.  impounded ;  that  the  cattle  were  legally  impounded  from 
the  time  of  the  notice^  the  statute  11  Geo.  2,  c.  19^  s.  10, 
authorizing  the  distrainor  to  impound  on  any  part  of  the 
premises  that  should  be  most  convenient;  and  that  the 
sum  tendered  for  the  costs  of  the  distress  was  insufficient. 

The  learned  judge  told  the  jury  that  the  material  ques- 
tion for  them  to  consider  was  whether  or  not  there  was  an 
impounding  of  the  cattle^  within  the  statute^  before  the 
tender  was  made.     He  thought  there  was  not. 

A  verdict  was  found  for  the  plaintiff,  and  leave  was  re- 
served to  the  defendants  to  move  that  this  verdict  might 
be  set  aside,  and  a  verdict  be  entered  for  them. 

Bompas,  Serjeant,  in  Easter  Term  last,  obtained  a  rule 
nisi  accordingly :  he  relied  upon  the  10th  section  of  the 
11  Geo.  2,  c.  19,  and  the  case  o{  Firth  v.  Purvis,  5  T.  R. 
432. 

Tal/ourdf  Serjeant,  and  Nicholl,  now  shewed  cause.— 
The  question  is,  whether  there  was  an  impounding  of  the 
cattle  before  the  tender  was  made.  The  circumstances  at- 
tending the  distress  were  simply  these — the  bailiff  went  into 
a  field  for  the  purpose  of  distraining  beasts  that  were  there 

I  feeding,  put  his  hand  upon  one  of  them,  saying  he  dis- 

trained the  whole  for  rent  due,  and  took  a  note  of  their 
number  and  description.  That  the  acts  of  distraining  and 
impounding  are  separate  and   distinct  acts,  is  perfectly 

I  clear.     In  The  Six  Carpenters'  Case,  8  Rep.  146.  a.,  Lord 

j  Coke  bids  the  reader  note  this  difference,  "  that  ten- 

der upon  the  (122)  land  before  the  (123)  distress,  makes  the 
distress  tortious ;  tender  after  the  distress,  and  before  the 
impounding,  makes  the  detainer  and  not  the  taking  wrong- 

j  fill ;  tender  after  (124)  the  impounding  makes  neither  the 

(122)  2  Sid.  40.  2  Inst  107 ;  5  Co.  76.  a.;  12  M«L 

(123)  5  Co.  76.  a.;  2  Inst.  107.       461;  Latw.  1596;  GUb.  Rep.  82. 
I                                                       (124)  2Roll.561;  1  Brownl.  178;      It  leema  that  an  action  iqMathe 
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one  nor  the  other  wrongful ;  for^  then  it  comes  too  late^         1840. 

because  then  the  cause  is  put  to  the  trial  of  the  law,  to  be       thomaT 

there  determined.     But,  after  the  law  has  determined  it,  •• 

Haeries* 

and  the  avowant  has  return  irreplevisable,  yet,  if  the  plain- 
tiff makes  him  a  sufficient  tender,  he  may  have  an  action 
qS detinue  for  the  detainer  after;  or  he  may,  upon  satis- 
faction made  in  court,  have  a  writ  for  the  re-delivery  of  his 
goods :  and  therewith  agree  the  said  books  in  13  H.  4.  17  b., 
14  H.  4  4,  Registr"  Judic'  37,  45  E.  3. 9,  and  all  the  books 
before.  Vide  14  Ed.  4.  4  b.,  2  H.  6.  12,  22  H.  6.  57. 
Doctor  &  Student,  lib.  2,  cap.  27,  Br.  Distress,  72,  and  Pi/- 
Hft/on'fCase,  in  the  5th  part  of  my  Reports,  fo.  76;  and  so 
all  the  books  which  prim&  facie  seem  to  disagree,  are  upon 
foil  and  pregnant  reason  well  reconciled  and  agreed.^' 
There  is  nothing  in  the  circumstances  of  this  case  to  re- 
move the  plaintiff  from  that  position.  The  statute  11 
Geo.  2,  c.  19.  s.  10,  no  doubt,  intended  to  relieve  the  land- 
lord from  the  necessity  of  taking  th£  goods  off  the  pre- 
mises, as  well  as  to  relieve  the  tenant  from  the  inconve- 
nience of  having  them  removed  before  the  expiration  of 
five  days :  but  it  never  could  have  been  intended  to  deprive 
the  latter  of  the  opportunity  of  making  a  tender  before 
the  goods  were  actually  placed  in  the  custody  of  the  law. 
Waskbom  v.  Black,  11  East,  405,  n.  (from  the  MS.  of 
BuUer,  J.),  is  an  express  authority  to  shew  that  the  distress 
here  was  not  complete  at  the  time  the  tender  was  made. 
That  was  an  action  of  trespass  for  entering  a  house  and 
taking  goods  &c.    This  was  done  in  taking  a  distress  for 

case  will  not  lie  for  detaining  cattle  &  Ad.  413,  1  N.  &  M  371,  where 

distraioed  and  impounded,  where  goods  were  diHtrained  for  arrears  of 

a  tender  of  amends  is  made  either  rent  on  the  31st  August,  and  a  man 

htfwe  or  afttr  the  impounding —  Irfi  in  poateuion,  and  a  tender  of 

Lindon  y.  Hooper,    Cowp.   414  ;  the  rent  and  expenses  was  made  to 

An.4comb  v.  Shore,  1  Camp.  285,  1  the  landlord  on  the  2nd  Septem- 

Taunt  261 ;  Sheriff*  ▼.  James,   8  ber,  the  subsequent  detainer  of  the 

Moore,  334, 1  Bing.  341.  goods  was  held  to  be  wrongful,  and 

Bat  see  Smith  y.  Goodwin,  4  B.  the  subject  of  an  action  <m  the  cote. 
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1840.  rent.  After  the  distress  was  taken^  a  man  was  left  in  pos- 
session till  the  fifth  day^  and  then  the  goods  were  replevied. 
During  the  five  days  the  person  left  in  the  house  went 
into  difibrent  parts  of  it.  Dunning^  for  the  plaintiff,  in- 
sisted that  he  was  a  trespasser;  for^  he  ought  either  to 
have  put  the  goods  all  into  one  room^  and  kept  possession 
of  that  only^  or  to  have  removed  the  goods  out  of  the  house : 
and  he  cited  a  case  of  Thornton  v.  CruiheTy  C.  B.Mich.  9 
Geo.  3,  before  Lord  Chief  Justice  Wilmot,  where  it  was  so 
holden.  And  Lord  Mansfield^  C.  J.,  admitted  that  the 
strict  law  was  so ;  and  said  that  the  man  might  if  he 
pleased  have  stripped  every  room^  and  put  all  the  goods 
together^  and  by  that  means  greatly  damaged  them;  hut^ 
instead  of  doing  that^  he  acted  for  the  benefit  of  the  plain- 
as,  and  left  the  goods  as  he  found  them ;  therefore  he 
should  leave  it  to  the  jury  to  consider  whether  the  plaintiff 
did  not  consent.  And  upon  slight  evidence  of  consent  the 
jury  found  for  the  fiefendant.  So^  here^  nothing  hamg 
been  done  to  constitute  any  particular  part  of  the  farm  a 
pounds  could  it  be  said  that  the  plaintiff  would  have  been 
guilty  of  a  pound  breach  if  he  had^  in  the  mere  exercise  of 
ownership^  opened  the  gate  of  the  field  where  the  cattle 
were  ?  In  Swann  v.  The  Earl  of  Falmoutfi,  2  M.  &  B. 
534,  8  B.  &  C.  456,  the  landlord's  agent  walked  round  a 
demised  wharf,  left  a  written  notice  that  he  had  distrained 
goods  lying  there  for  rent,  and  that  they  would  be  ap- 
praised and  sold,  if  not  replevied,  and  he  then  went  away, 
leaving  no  one  in  possession :  it  was  held  that  this  was  an 
actual  seizure,  and  no  abandonment  as  between  landlord 
and  tenant,  in  an  action  for  an  excessive  distress.  There 
the  question  arose  between  the  parties  themselves:  and 
this  is  the  converse  of  that  case;  for,  here,  the  land- 
lord is  asserting,  as  against  a  third  party,  that  the  cattle 
were  impounded :  upon  him,  therefore,  lies  the  burthen 
of  proving  a  strictly  legal  impounding.  On  the  part  of 
the  defendants,  it  was  there  contended^  that  the  goods 
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▼ere  never  placed  in  the  custody  of  the  law,  and  therefore,         1840. 
as  the  plaintiff  could  not  have  been  chargeable  with  res- 
cons  or  pound-breach  had  he  disposed  of  them,  the  action 
▼as  not  maintainable.     But  Bayley,  J.,  said  :  ''  I  am  not 
conyinced  by  the  reasoning  of  the  counsel  for  the  defend- 
ants,  ingenious  as  it  is.    The  question  here  is,  not  between 
the  landlord  and  a  third  person,  but  between  landlord 
and  tenant;   and  the  points  to  be  considered  are,  firsts 
whether  there  ever  was  a  seizure  at  all,  and,  if  there 
▼as,  secondly,  whether  there  was  afterwards  such  an  aban- 
donment of  the  distress  by  the  landlord  as  would  have  de- 
harred  him  of  his  right  to  treat  the  tenant  as  a  wrongdoer 
in  case  he  had  disposed  of  the  goods.     Lord  Falmouth's 
steward  and  attorney  went  upon  the  plaintiff's  premises 
for  the  pur^:ose  of  distraining  the   goods.     They  left  a 
written  n  tice  that  they  had  distrained  the  goods.     That 
notice  is  evidence  against  the  landlord  that  they  had  actu- 
ally made  a  distress.    Then,  was  that  distress  abandoned? 
It  is  said  that  it  was,  because  no  person  was  left  in  posses- 
sion ;  and,  if  that  be  so,  undoubtedly  the  possession  re- 
vested in  the  tenant.     By  the  statute  11  Geo.  2,  c.  19, 
8. 10,  the  landlord  is  impowered  to  'impound  or  otherwise 
secure  upon  the  premises'  the  goods  that  he  has  distrained. 
Then,  look  at  the  notice  of  distress  in  this  case.     It  states 
that  the  goods  have  been  distrained,  and  that,  unless  they 
are  replevied,  or  the  rent  paid,  within  five  days,  they  will 
be  appraised  and  sold.     It  also  states  that  Jennings  has 
left  the  goods  on  the  premises.    That  does  not  indicate 
any  intention  to  abandon  the  distress,  but  does  indicate 
an  intention  to  leave  the  goods  in  the  custody  of  the  law 
upon  the  premises,  which  he  had  a  right  to  do."     Here, 
the  notice  of  distress  states  that  the  goods  have  been  im- 
pounded ''  in  the  place  or  places  thereunder  mentioned ;" 
and  no  place  is  mentioned — shewing  evidently  that  there 
had  been  no  actual  impounding.     In  Firih  v.  Purvis,  5 
T.  B.  432,  there  was  an  impounding  of  the  distress,  and 
therefore  the  tender  was  not  made  in  time. 
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1840.  Bompas,  Serjeant,  in  support  of  his  rule. — ^In  Comyns^s 

Digest,  Distress,  (D.  1.),  it  is  said  that  "  an  open  poimd  is 
every  place  in  which  the  putting  the  cattle  does  not  make 
the  owner  a  trespasser,  and  where  he  may  give  them  to  eat 
and  drink  without  trespass  (Doct.  &  Stud.  1.  2,  c.27:  vide 
5  H.  7.  9  b.);  be  it  a  common  pound  erected  on  the  manor 
for  this  purpose,  or  the  close  of  the  party  who  makes  the 
distress  (Co.  Litt.  47.  b.),  or  the  close  or  soil  of  a  stranger, 
with  his  leave ''— Semb.  5  H.  7.  9.;  Co.  Litt.  47.  b.  (125). 
The  statute,  no  doubt,  was  intended  to  reUeve  the  tenant 
from  the  inconvenience  of  having  the  distress  inmiediately 
removed:  it  likewise  gives  the  landlord  a  right  to  impound 
upon  any  part  of  the  premises;  and  this  right  was  exer- 
cised in  the  present  case  before  the  tender  was  made. 
[Maule,  J. — ^What  was  the  act  of  impounding?  and  when 
did  it  take  place?]  The  securing  the  cattle  in  the  field 
was  an  impounding.  [Bosanqtiet,  J. — ^Allowing  no  inter- 
val between  the  distress  and  the  impounding,  so  as  to  give 
the  tenant  an  opportunity  of  tendering  the  rent  ?]  The 
landlord  might  immediately  on  distraining  have  caused  the 
cattle  to  be  driven  into  his  own  field,  and  that  cleailj 
would  have  been  an  impounding.  At  all  events,  the  dis- 
tress coupled  with  the  subsequent  notice  constituted  a  suf- 
ficient impounding.  There  is  no  authority  for  saying  that 
it  is  necessary  to  change  the  situation  of  the  distress  in 
order  to  impound  it,  or  that  the  gate  must  be  locked:  it  is 
enough  that  a  place  is  appropriated  to  its  safe  custody. 
tVaskbom  Y.  Black,  11  East,  405,  n.,  is  a  case  that  conld 
hardly  be  supported  if  the  question  should  arise  at  the  pre- 
sent day.  Firih  v.  Purvis,  5  T.  R.  482,  where  the  point 
expressly  came  before  the  court,  is  a  distinct  authority  in 
favour  of  the  defendants.  That  was  an  action  for  treble 
damages,  upon  the  statute  2  W.  &  M.  c.  5,  for  a  pound- 
breach. The  declaration  stated  that  the  plaintiff's  tenant 
was  in  arrear  for  rent,  that  the  plaintiff  had  distrained  foor 

(125)  And  see  Viner's  Abridgment,  Distress,  (£.4). 
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pipes  of  beer  for  the  same^  and  had  impounded  them  in  a  1840. 
coii?enient  part  of  the  premises,  with  intent  to  appraise 
and  sell  the  same,  and  that  the  defendants  broke  the 
pound  and  carried  the  pipes  away.  The  distress  was 
proved,  and  the  proper  notice  to  the  tenant,  and  also  no- 
tice to  the  defendants,  who  were  creditors  of  the  tenant, 
and  acted  under  an  assignment  from  him  for  the  benefit 
of  his  creditors,  and  who  had  sold  the  goods  distrained. 
On  the  part  of  the  defendants  it  was  proved,  that,  about 
an  hour  after  the  distress  was  made,  while  the  plaintiff  was 
yet  upon  the  premises  (a  public-house),  one  of  the  defend- 
ants said  to  him — ''  Come  to  the  bar  with  me,  and  I  will 
paj  yon  your  rent  and  your  demand,'^  and  at  the  same  time 
pulled  out  of  his  pocket  a  purse,  which  he  held  in  his 
hand;  to  which  the  plaintiff  answered — "  No,  I  will  not 
ha?ethe  money  (126),  I  will  have  the  casks  I  have  seized/' 
Subsequent  offers  to  pay  the  rent  were  made  to  the  plain- 
tiff, which  he  refused,  insisting  upon  his  right  to  treble 
damages.  The  jury  having  found  for  the  plaintiff,  the 
court,  in  discharging  a  rule  nisi  that  had  been  granted  for 
a  new  trial,  said,  that  '^  a  tender  after  the  impounding  of 
the  distress  made  was  insufiScient;  and  that,  under  the 
statute  11  Greo.  2,  c.  19,  this  was  an  impounding.'^  It  is 
impossible  to  distinguish  that  case  in  principle  from  the 
present.  Swann  v.  Lord  Falfnouth,  2  M.  &  B.  435,  8  B. 
&  C.  456,  is  also  an  authority  to  shew  that  the  impounding 
here  was  complete. 

TiNDAL,  C.  J. — ^The  only  question  raised  before  us  in 
this  case  is  whether  or  not  the  sum  tendered  for  the  rent 
in  arrear  and  the  costs  of  the  distress  (which  sum  is  ad- 
mitted to  have  been  sufficient,)  was  tendered  before  the 
impounding  of  the  distress.  Begard  being  had  to  the 
statute  11  Geo.  2,  c.  19,  it  appears  to  me  that  the  im- 

(126)  See  Finch  v.  Brook,  1  Scott,  70,  1  New  Cases,  253,  and  the 
cases  there  cited. 
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1840.        pounding  was  in  this  case  complete  before  the  tender  was 
made.     The  10th  section  recites  that  ''great  difficulties 
and  inconveniences  frequently  arise  to  landlords  and  les- 
sors^ and  other  persons  taking  distresses  for  rent,  in  re- 
moving the  goods  and  chattels  or  stock  distrained  off  the 
premises^  in  cases  where  by  law  they  may  not  be  im- 
pounded and  secured  thereupon ;  and  also  to  the  tenants 
themselves  many  times^  by  the  damage  unavoidably  done 
to  such  goods  and  chattels  or  stock  in  the  removal  there- 
of:'' and  it  enacts  that  "  it  shall  and  may  be  lawful  to  and 
for  any  person  or  persons  lawfully  taking  any  distress  for 
any  kind  of  rent^  to  impound  or  otherwise  secure  the 
distress  so  made^  of  what  nature  or  kind  soever  it  may 
be^  in  such  place,  or  on  such  part  of  the  premises  chai^- 
able  with  the  rent,  as  shall  be  most  fit  and  convenient 
for  the  impounding  and  securing  such  distress;  and  to 
appraise,  sell,  and  dispose  of  the  same  upon  the  premises, 
in  like  manner,  and  under  the  like  directions  and  restraints 
to  all  intents  and  purposes,  as  any  person  taking  a  distress 
for  rent  may  now  do  off  the  premises  by  virtue  of  the 
2  W.  &  M.  c.  6,  or  of  the  4  Geo.  2,  c.  28;  and  that  it 
shall  and  may  be  lawful  to  and  for  any  person  or  persons 
whatsoever  to  come  and  go  to  and  from  such  place  or  part 
of  the  said  premises  where  any  distress  for  rent  shall  be 
impounded  and  secured  as  aforesaid,  in  order  to  riew, 
appraise,   and  buy,  and  also  in    order  to    cany  off  or 
remove  the  same  on  account  of  the  purchaser  thereof;  and 
that,  if  any  pound-breach  or  rescous  shall  be  made  of  any 
goods  and  chattels  or  stock  distrained  for  rent,  and  im- 
pounded or  otherwise  secured  by  virtue  of  this  act,  the 
person  or  persons  aggrieved  thereby  shall  have  the  like 
remedy  as  in  cases  of  pound-breach  or  rescous  is  given 
and  provided  by  the  said  statute.'^    The  words  used  are 
"  impound  or  otherwise  secure."    The  strict  meaning  of 
''  pound "  is,  a  closed  place ;  the  additional  words  were 
intended  to  mean  something  more :  so  that,  in  the  case  of 
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cattle  in  a  field  or  goods  on  a  wharf^  the  leaving  them  in        1840. 
any  proper  place  for  safe  custody  may  be  equivalent  to  an 
impoimding.     When  notice  is  given  by  the  landlord  that 
lie  has  impounded  the  distress^  the  act  which  is  supposed 
to  constitute  the  impounding  being  in  itself  equivocal^  it 
seems  to  me  that  the  impounding  is  complete  at  least  from 
the  time  of  the  notice.     Here  the  distress  was  thus  made : 
the  landlord's  agent  went  into  a  field  where  the  cattle 
were  grazing^  and^  laying  his  hand  upon  one  of  the  beasts^ 
distrained  the  whole^  but  did  not  remove  them  from  the 
field,  and  on  the  following  day^  before  the  tender  was 
made,  he  served  the  tenant  with  a  notice  that  he  had  im- 
ponnded  them  on  the  premises.    Coupling  the  notice  with 
the  previous  act,  I  am  of  opinion  that  there  was  a  com- 
plete impounding.    Fvrth  v.  Purvis,  5  T.  R.  432,  seems  to 
me  to  go  the  full  length  of  this.     There  was  nothing  done 
there  to  constitute  an  impounding  beyond  what  has  been 
done  in  the   present  case,  viz.  a  distress  and  notice :  no 
padlock  was  put  upon  the  door  of  the  cellar  in  which  the 
casks  distrained  were.     I  am  unable  upon  any  principle  of 
legal  reasoning  to  distinguish  that  case  from  the  present : 
and  therefore  I  think  that  the  tender  here  was  too  late, 
and  that  the  rule  for  entering  a  verdict  for  the  defendants 
onght  to  be  made  absolute. 

BosANQUET,  J. — I  certainly  felt  a  little  doubt  whilst  the 
argument  was  proceeding :  but,  upon  the  whole,  I  am  dis- 
posed to  agree  with  my  Lord  Chief  Justice.     The  question 
is,  whether  that  which  was  done  by  the  agent  of  the  land- 
lord, amounts  to  an  impounding  within  the  statute  11 
Greo.  2,  c.  19 ;  for,  if  it  does,  the  tender  clearly  was  too  late. 
The  circumstance  that  first  struck  me  was,  that  the  cattle 
were  left  precisely  where  they  were  found;  nothing  more 
having  been  done  by  the  bailiff  than  simply  laying  his 
hand  on  one  of  them,  saying  he  distrained  the  whole,  and 
noting  down  the  particulars.    It  does  not  appear  that  any 
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1840.  fastening  was  put  upon  the  gate  of  the  fields  or  that  any 
additional  means  were  taken  to  secure  the  distress  except 
the  putting  a  man  in  charge  of  it :  and  on  the  following 
morning  a  notice  was  given  to  the  tenant  by  the  agent  of 
the  landlord  stating  expressly  that  he  had  impounded  the 
cattle  on  the  premises^  followed  by  an  intimation^  that, 
unless  the  rent  was  paid,  together  with  the  costs  of  the 
distress,  or  the  cattle  replevied,  they  would  within  five  days 
be  sold.  I  entertained  some  doubt  whether  it  was  not 
essential  that  a  distinct  act  should  be  done  to  shew  an 
impoimding  of  the  distress  upon  the  premises.  Bat  the 
case  of  Firth  v.  Purvis,  5  T.  R.  432,  applies  so  distinctly, 
that,  whatever  my  doubts  have  been,  I  do  not  feel  myself 
at  liberty  to  come  to  a  contrary  conclusion.  In  that 
case  the  landlord  distrained  casks  of  beer  in  a  cellar, 
and  about  an  hour  afterwards  the  defendants  made  an 
offer  to  pay  the  rent  due  and  costs,  which,  whether  it 
amounted  to  a  valid  tender  or  not,  the  court  did  not  think 
proper  to  decide :  the  door  of  the  cellar  was  not  locked, 
and  it  was  therefore  contended  on  the  part  of  the  defend- 
ants, that,  the  pound  being  overt,  the  owner  might  law- 
fully take  the  goods  out  without  being  guilty  of  a  pound- 
breach. There  was  a  notice  to  the  tenant,  as  in  this  case; 
and  the  court  held  it  to  be  an  impounding  within  the 
statute.  I  do  not  see  how  we  can  avoid  holding  ourselves 
to  be  governed  by  that  case,  so  precisely  do  its  circum- 
stances square  with  those  of  the  case  now  under  discussion. 
Another  question  might  have  been  raised,  viz.  whether, 
inasmuch  as  at  common  law  a  tender  before  the  impound- 
ing made  the  subsequent  detainer  unlawful,  and  as  an 
impounding  at  common  law  could  only  be  by  removing 
the  goods  or  driving  the  beasts  off  the  premises,  the 
tenant's  right  to  make  a  tender  did  not  enure  so  long 
as  the  custody  of  the  goods  remained  unaltered.  But 
that  question  cannot  properly  arise.  Firth  v.  PurviM  hav- 
ing decided  that  such  a  dealing  with  the  distress  as  this 
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amoants  to  an  impounding  within  the  statute*  Swann  r.  1840 
Lord  Falmouth,  2  M.  &  R.  534,  8  B.  &  C.  456,  is  very  much 
the  same  in  principle.  There,  the  landlord's  agent  walked 
round  a  wharf,  left  a  written  notice  that  he  distrained 
goods  lying  there  for  rent,  and  that  they  would  be  ap* 
praised  and  sold,  if  not  replevied  &c.,  and  then  went  away, 
leaving  no  one  in  possession.  That  clearly  was  an  aban- 
donment  of  the  distress  unless  he  had  done  something 
that  was  equivalent  to  an  impounding:  and  yet  it  was 
held  not  to  be  an  abandonment — Bayley,  J.,  saying,  '^  The 
merely  leaving  the  goods  in  a  place  where  the  landlord  has 
a  right  to  keep  them,  without  anything  indicating  an  in* 
tention  to  abandon  the  distress,  cannot  operate  as  an  aban* 
donment/'  The  phrase  "in  the  custody  of  the  law,''  pro- 
perly speaking,  must  have  reference  to  the  state  of  things 
anterior  to  the  statute  11  Geo.  2,  c.  19,  enabling  the  land- 
lord to  impound  upon  the  premises.  Upon  the  whole, 
1  am  of  opinion  that  there  was  in  this  case  a  complete 
impounding  of  the  cattle  in  question  within  the  statute 
before  the  making  of  the  tender,  and  consequently  that 
the  rule  for  entering  the  verdict  for  the  defendants  should 
be  made  absolute. 

Maule,  J. — I  should  be  extremely  glad  if  I  could  bring 
my  mind  to  adopt  the  conclusion  my  Lord  Chief  Justice 
and  my  Brother  Bosanquet  have  come  to.     DiflFering  from 
them,  I  can  scarcely  doubt  that  I  am  in  error;  still  I  am 
bound  to  state  that  the  opinion  I  entertained  at  the  trial 
remains  unchanged.     Two  questions  arise  in  this  case — 
first,  whether  or  not  there  was  an  impounding  of  the  dis- 
tress within  the  statute  11  Geo.  2,  c.  19,  s.  10 — secondly, 
whether,  if  there  was,  it  was  such  an  impounding  as  was 
meant  by  the  issue  here  joined,  viz.  an  impounding  before 
tender. 

1.  With  respect  to  the  first  question,  the  evidence  was^ 
that  the  landlord  sent  a  person  to  distrain,  that  this  per« 
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1840.        son  went  into  a  field  where  the  cattle  in  qnesiioiL  were 
feeding,  laid  his  hand  npon  one  of  them  saying  lie  dis- 
trained the  whole,  counted  them,  and  put  down  the  parti- 
culars on  paper.     That  appears  to  have  heen  all  that  was 
done  at  the  time.    The  next  morning  a  notice  was  deli- 
vered.   The  learned  counsel  for  the  plaintiff  felt  consider- 
able difficulty  in  saying  when  the  impounding  took  place. 
The  Lord  Chief  Justice  and  my  Brother  Bosanqnet,  how- 
ever,  hold  that  it  was  when  the  notice  was  giyen.   I  can- 
not help  thinking  that  the  notice  amounted  to  nothing 
more  than  an  intimation  that  the  cattle  had  been  im- 
pounded, and  that,  if  there  were  no  previous  vahd  and 
effectual  impounding,  the  notice  could  not  make  one. 
Something  more  than  the  mere  act  of  distraining  is  neces- 
sary to  constitute  an  impounding:  and  the  impounding 
must  not  be,  as  here,  upon  the  premises  generally,  but  in 
a  particular  close.     Suppose  the  tenant  had  gone  to  the 
field  where  the  cattle  were,  and  had  driyen  them  to  water 
on  another  part  of  the  farm,  would  he  have  been  guilty  of 
pound-breach  ?     It  certainly  was  held  in  Firik  v.  P«rw*, 
6  T.  B.  432,  that  there  was  an  impounding  within  tke 
statute  11  Geo.  2,  c.  19.     There  is  no  statement  there  as 
to  what  was  done  with  the  casks:  it  only  appears  that  they 
were  distrained  in  the  cellar,  and  that  the  door  was  not 
!  locked;  the  fair  inference,  therefore,  is,  that  eyerything 

I  short  of  the  act  of  locking  the  door  was  done  that  was  ne- 

!  cessary  to  make  the  cellar  a  pound.     Indeed,  it  was  ad- 

I  mitted  by  the  counsel  for  the  tenant  that  that  which  was 

done  amounted  to  an  impounding;  but  it  was  contended, 
that,  the  pound  being  overt,  the  owner  might  lawMy  take 
the  goods  out  without  being  guilty  of  a  pound-breach: 
and  the  court  only  in  effect  say  that  there  is  no  distinction 
in  this  respect  between  a  pound  close  and  a  poond  otect 
If  the  notice  constitutes  the  impounding,  it  is  not  an  im- 
pounding in  the  close  called  Caecarreg,  but  on  the  pre- 
mises generally.  And,  without  the  notice,  it  may  be  taken 
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to  be  conceded  that  there  was  no  impounding  at  all.     For         1840. 
these  reasons,  I  am  of  opinion  that  that  which  took  place       xhomaT 
iere  was  not  an  impounding.  •• 

2.  As  to  the  other  question,  I  think,  if  the  matter  were 
▼ell  considered,  the  law  would  be  found  to  be,  that  the 
tenants  right  to  have  back  the  cattle  upon  tendering  the 
smomit  due  for  rent  and  a  reasonable  sum  for  the  costs 
of  the  distress,  was  not  ousted  at  the  time  the  tender  in 
this  case  was  made.    The  law  upon  the  subject  is  to  be 
laboriously  gleaned  from  antient  dicta  and  decisions — ^the 
sources  whence  the  common  law  generally  is  to  be  derived: 
and  general  convenience  has  weight  when  we  are  con- 
sidering what  this  common  law  is.     At  the  time  Lord 
Coke  wrote,  impounding  of  necessity  implied  a  taking  of 
the  cattle  or  goods  off  the  premises.     Suppose,  then,  the 
lav  to  have  been  laid  down  in  terms,  that  the  tender 
might  be  made  at  any  time  before  the  removal  of  the 
goods  from  the  premises — is  there  anything  in  the  statute 
to  deprive  the  tenant  of  this  right?     The  statute  does  not 
use  the  word  "  impound  "  only,  but  "  impound  or  other- 
wise secure.''     Suppose  the  cattle  here  had  been  secured 
otherwise  than  by  impounding,  would  the  tenant's  right 
to  make  a  tender  then  have  been  barred?     I  apprehend 
not :  and  I  think  both  impounding  and  otherwise  securing 
must  have  been  intended  to  be  placed  upon  the  same 
footing.     There  is,  in  my  opinion,  nothing  in  the  statute 
to  take  away  the  tenant's  right  of  tender  so  long  as  the 
distress  remains  upon  the  premises.     I  know  the  contrary 
has  been  held  in  Firth  v.  Purvis,  5  T.  R.  432.     K  that 
case  had  been  fully  argued,  and  the  grounds  of  the  de- 
cision had  appeared,  it  would  have  been  an  authority  of 
greater  weight.     But  it  seems  to  me  that  the  law  might, 
notwithstanding  that  case,  properly  be  held  to  be  as  I 
have  ventured  to  suggest,  and  that  this  view  is  borne  out 
by  the  statute.    And  this  construction  would  probably 
be  equally  beneficial  for  both  landlord  and  tenant.    The 
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eflPect  of  the  contraiy  construction  is  merely  to  depriTC 
the  tenant  of  his  goods,  without  any  correspondiDg  advan- 
tage to  the  landlord,  who  is  bound  to  restore  them  even 
after  judgment  in  replevin,  on  payment  of  the  rent,  da- 
mages, and  costs«  In  Swann  v.  The  Earl  of  Fdvmihy 
the  only  question  was  whether  there  had  been  an  actual 
distress,  and  whether  the  distress  had  been  abandoned. 
Upon  these  grounds,  I  feel  myself  unable  to  assent  to  the 
opinions  of  the  rest  of  the  court. 

Erskine,  J.,  inclined  to  think  that  the  impounding 

under  the  circumstances  was  complete. 

Bule  absolute. 


Saturday,  Baylis  V.  STRICKLAND  and  Others. 

June  27th.      m 

The  60th  sec-      X  HIS  was  au  actiou  of  trespass  for  an  assault  and  false 

tion  of  the  5&..  .  -.^/.^  t 

6  Will.  4.  c.  76,  imprisonment  brought  against  the  defendjmts,  two  ot 
iices^onhV"*'  ^toDi  were  justices  of  the  peace  for  the  borough  of  Eve- 
peace,  upon        sham  in  the  county  of  Worcester,  another  a  justice  of  the 

complaint  made  "^  * 

on  behalf  of  the  peacc  for  the  couuty  (by  whom  the  warrant  under  which 
corporation,        the  plaintiff  was  imprisoned  was  granted),  and  the  fourth 

summarily  to 

convict  any  officer  appointed  by  such  council  who  shall  refuse  or  wilfully  neglect  to  psyowr 
money  or  to  account  in  manner  therein  provided,  or  to  deliver  up  book$,  papers,  and  writiagJ 
in  his  custody  or  power  relating  to  the  execution  of  the  act,  or  to  give  salisfaciion  tolhecoanol 
respecting  the  same;  and,  for  default  of  sufficient  distress,  or  in  case  of  refusal  or  wilful  B^'«t 
to  deliver  up  such  books  &c.,  im powers  them  to  commit  the  offender  to  gaol,  there  to  remain 
until  he  shall  pay,  account  or  deliver  up  the  books,  &c.,  or  have  given  satiifaction  ia  reipwt 
thereof  to  the  council.  The  65ih  section  gives  power  to  the  council  to  remove  from  office  e^ery 
ministerial  or  executive  officer  of  the  borough  who  shail  be  in  office  at  the  time  of  ibe  fiM 
election  of  councillors  under  the  act ;  and  then  enacts  that  every  officer  who  shall  be  in  possesswa 
of  any  •*  monies,  gwnls,  valuable  securities,  books,  and  papers  belonging  to  or  concerning  the  badr 
corporate  whose  officer  he  is,"  shall  deliver  them  up  when  required  in  the  minner  thereift 
pointed  out,  and  provides  "  that  the  council  shall  have  the  same  remedy  to  recover  the  amtn 
is  thereinbefore  provided  in  the  case  of  officers  appointed  by  such  council.*' 

The  plaintiff  had  held  the  office  of  crier,  under  the  old  corporation  of  Evesham.  The  ne« 
council  having  removed  him  from  his  office,  he  was  duly  served  with  a  notice  to  deliwr  up  i* 
J.  T.,  the  town-clerk,  the  bell  which  had  been  lat.'ly  used  by  him  in  his  office  of  crier;  an.Upoa 
his  refusal  to  comply  with  the  notice,  he  was  summoned  before  three  justices,  convicted  of  i^* 
offence  of  such  refusal,  and  adjudged  to  be  committed  to  gaol,  there  to  remain  until  he  should  <!«♦ 
liver  up  the  said  bell,  or  give  satisfaction  in  respect  thereof  to  the  said  council  orto  the$aiiiJ-T-= 
upon  this  adjudication  a  warrant  was  afterwards  made  out,  under  which  the  plaintiff  w»«cc«* 
mi tted  to  prison: — Held,  that,  under  the  sections  above  referred  to,  the  magistrates  had jur'-*' 
diction  to  convict  the  plaintiff,  and,  there  being  nothing  upon  the  face  of  the  conviction  to ou^c 
it  void,  neither  they  nor  the  officer  who  executed  the  warrant  could  be  treated  u  trafptsten. 
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an  officer  of  the  borough  by  whom  the  warrant  was  exe-         1840. 

rated.    Plea — not  guilty,  "by  statute/'  Baylis 

The  cause  was  tried  before  Williams,  J.,  at  the  last  Sum-  »• 

STKICKLAKD. 

mer  Assizes  at  Worcester,  when  the  following  facts  ap- 
peared in  evidence : — ^The  plaintiff  had  prior  to  the  muni- 
cipal corporation  act,  5  &  6  Will.  4,  c.  76,  held  the  office  of 
crier  of  the  borough.  Upon  his  subsequent  removal  from 
that  office,  he  was  required  by  a  notice  under  the  hands  of 
the  mayor  and  three  of  the  town  council  elected  under 
the  provisions  of  that  act,  to  deliver  up  to  the  town-clerk, 
who  was  duly  authorized  to  receive  the  same,  the  bell 
which  had  been  used  by  him  as  crier.  The  plaintiff  re- 
fusing to  comply  with  the  notice,  was  summoned  before 
three  magistrates,  and  convicted  of  such  refusal,  and  ad- 
judged to  be  committed  to  the  county  gaol,  there  to  re- 
mam  until  he  should  deliver  up  the  bell,  or  give  satisfac- 
tion in  respect  thereof  to  the  council  or  to  the  town-clerk: 
and  upon  such  adjudication  the  following  warrant  was  made 
out  and  the  plaintiff  incarcerated  thereunder : — 

'^  To  the  Constable  of  the  Borough  of  Evesham,  in  the  Warrant  of 
comity  of  Worcester,  and  to  the  keeper  of  her  Majesty^s  ~™™"™«'**» 
gaol  at  Worcester,  in  the  said  county,  or  his  deputy — 

'^  Whereas  it  has  been  made  to  appear,  and  has  been 
fully  proved  on  oath  before  us,  the  undersigned  J.  S.  and 
W.  T.,  being  two  of  her  Majesty's  justices  of  the  peace  in 
and  for  the  said  borough,  and  the  undersigned  J.  A.,  being 
one  of  her  Majesty^s  justices  of  the  peace  in  and  for  the 
aaid  county,  to  our  satisfaction,  and  we  the  said  justices 
have  adjudged  and  determined,  and  do  adjudge  and  de- 
tennine,  that  W.  Baylis,  now  residing  in  the  parish  of  B.  in 
the  aaid  borough,  cordwainer,  was  late  the  public  crier  for 
the  said  borough,  and  as  such  crier  was  an  officer  of  the 
council  of  the  aaid  borough,  and  that  he  has  lately  been 
removed  from  his  said  office  of  crier,  and  that  the  said 
W.  Baylis  has  now  in  his  possession  a  bell  lately  used  by 
him  in  his  said  office,  the  property  of  the  council  of  the  said 
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1840.         boro^ighy  and  that,  on  the  13th  day  of  November  instant,  a 

^^|][^[^      notice  in  writing  directed  to  the  said  W.  Baylis,  under  the 

••  hand  of  T.  N.  F.,  Esq.,  mayor  of  the  said  borough,  and  of 

J.  A.,  W.  N.,  and  T.  W.,  three  of  the  council  of  the  said 

borough,  directing  the  said  W.  Baylis  to  deliver  to  Mr. 

James  Taylor,  the  town-clerk  of  the  said  borough,  and 

who  was  thereby  authorized  to  receive  the  same,  the  said 

bell  lately  used  by  him  the  said  W.  Baylis  in  his  said  office 

of  crier  of  the  said  borough^  was  personally  sened  upon 

the  said  W.  Baylis  j  and  that,  ever  since  the  sendee  of  the 

said  notice  on  the  said  W.  Baylis,  he  the  said  W.  Baylis 

has  wilfully  neglected  to  deliver  the  said  bell  to  the  said 

James  Taylor,  as  required  by  the  said  notice,  or  to  give 

any  satisfaction  to  the  said  council  or  to  the  said  James 

Taylor  concerning  the  said  bell,  against  the  form  of  the 

statute  &c. ;  whereof  the  said  W.  Baylis  is  duly  camcied 

by  us  the  said  justices :  These  are,  therefore,  in  her  Ma- 

jesty's  name  to  command  you  the  said  constable  to  convej 

the  said  W.  Baylis  to  the  said  keeper  ;  and  you  the  said 

keeper  are  hereby  required  to  receive  the  sidd  W.Bayhs 

into  your  custody  into  the  said  gaol,  and  him  there  safdj 

keep,  without  bail,  until  he  shall  deliver  up  the  said  bell) 

or  give  satisfaction  in  respect  thereof  to  the  said  council 

or  to  the  said  James  Taylor :  and  for  so  doing  this  shall 

be  your  sufficient  warrant.     Given  under  our  hands  the 

80th  November,  1837." 

(Signed  by  the  three  justices.) 

The  plaintiff  afterwards  appealed  to  the  sessions.  The 
appeal  was  opposed  on  the  ground  that  the  warrant  was 
not  a  conviction,  and  therefore  not  within  the  statute  (127): 

(127)  The   appeal  h  given  by  be  holden,  not  less  than  twt\xf 

8. 1 31,  which  enacts,  "  that  any  per-  days  after  such  connclion,  for  tbe 

son   who  shall  think  himself  ag-  county  or  for  the  borough  wherein 

grieved  by  any  summary  con  vie-  the  cause  of  complaint  sbiU  bn 

tion  in  pursuance  of  this  act,  may  arisen,  provided  that  soch  pei»D 

appeal  to  the  next  court  of  general  shall  give  to  the  complainant  a 

or  quarter  lessiona  of  the  peace  to  notice  in  writing  of  soch  appeiL 
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the  sessions,  however,  holding  it  to  be  in  the  nature  of  a         1840. 
conviction,  quashed  it  on  the  "ground  that  the  magistrates 
had  no  jurisdiction  in  the  matter. 

The  warrant  of  commitment  having  been  produced,  and 
the  signatures  of  the  three  magistrates  proved,  the  plain- 
tiff proceeded  with  evidence  to  shew  that  the  bell  in  ques- 
tion was  not  the  property  of  the  corporation,  but  had  been 
pnrchased  by  him  from  his  predecessor  in  the  office  of 
town-crier:  whereupon  it  was  objected,  on  the  part  of  the 
defendants,  on  the  authority  of  Lowther  v.  The  Earl  of 
Badnor,  8  East,  113,  that  they  could  not  be  made  tres- 
passers by  proof  of  facts  which  did  not  appear  before  them 
at  the  time  of  the  conviction,  the  plaintiff  having  had  notice 
of  the  complaint,  and  having  neglected  to  attend  before 
them,  being  properly  summoned.  The  learned  judge, 
however,  admitted  the  evidence. 

The  defendants  then  claimed  to  be  entitled  to  a  nonsuit, 
on  the  ground  that  the  action  was  misconceived,  case  and 
ncft  trespass  being  the  proper  form  of  action  under  the  dr- 
cnmstances ;  and  the  statute  43  Greo.  3,  c.  141,  and  Massey 

•nd  of  the  cause  and  matter  there-  and  upon  such  notice  heing  given 
o(  within  three  days  after  such  and  such  recognizance  entered  into, 
coBTiction,  and  seven  clear  days  at  the  justice  before  whom  the  same 
the  least  before  such  sessions,  and  shall  be  entered  into  shall  liberate 
shall  also  either  remain  in  custody  such  person  if  in  custody ;  and  the 
noti]  the  sessions  or  enter  into  a  court  at  such  sessions  shall  hear 
recognizance,  with  a  sufficient  siu%-  and  determine  the  matter  of  the 
ty,  before  a  justice  of  the  peace,  appeal,  and  shall  make  such  order 
within  such  three  days,  or  at  any  therein,  with  or  without  costs  to 
time  during  his  custody,  on  giving  either  party,  as  to  the  court  shall 
to  the  complainant  three  days'  no-  seem  meet,  and,  in  case  of  the  dis- 
tice  in  writing  of  his  intention  so  missal  of  the  appeal  or  the  affirm- 
to  do,  and  of  the  name,  descrip-  ance  of  the  conviction,  shall  order 
tion,  and  place  of  abode  of  his  pro-  and  adjudge  the  offender  to  be  dealt 
posed  surety,   conditioned  person-  with  and  punished  according  to  the 
ally  to  appear  at  the  said  sessions,  conviction,  and  to  pay  such  costs 
and  to  try  such  appeal,  and  to  as  shall  be  awarded,  and  shall,  if 
abide  the  judgment  of  the  court  necessary,  issue  process  for  enfor- 
therenpon,  and  to  pay  such  costs  cing  such  judgment." 
as  shall  be  by  the  emirt  awarded; 
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V.  Johnson,  12  East,  67,  and  Gray  t.  Cookson,  16  East,  IS, 
were  referred  to. 

The  learned  judge  declined  to  nonsuit  the  plainti£P,  and 
in  his  summing  up  left  the  question  to  the  jury  principallj 
on  the  property  in  the  bell.  The  jury  returned  a  verdict 
for  the  plaintiff,  damages  5/. 


W.  H,  Alexander,  in  Michaelmas  Term  last,  obtsdned  a 
rule  nisi  to  enter  a  nonsuit,  pursuant  to  leave^  or  for  a 
new  trial,  on  the  ground  of  misdirection* 


diction. 


Afltothejurii-  Talfourd,  Serjeant,  in  the  last  term,  shewed  cause. — 
The  main  question  is  whether  or  not  the  magistrates  had 
jurisdiction  or  authority  to  grant  the  warrant  under  which 
the  plaintiff  was  imprisoned :  and  this  will  depend  upon 
the  construction  to  be  put  upon  the  60th  and  65th  sections 
of  the  5  &  6  Will.  4,  c.  76  (128).    The  60th  section  applies 


(128)  The  60th  section  enacts, 
"that  every  town -clerk,  treasurer, 
or  other  officer  appointed  by  the 
council,  thail,  at  such  times  during 
the  continuance  of  his  office,  or 
within  three  months  after  the  expi- 
ration of  his  office,  and  in  such 
manner  as  the  said  council  shall 
direct,  deliver  to  the  council^  or  to 
such  person  as  they  shall  authorize 
for  that  purpose,  a  true  account  in 
writing  ofaU  matters  committed  to 
his  charge  hy  virtue  of  the  act,  and 
alto  of  all  monies  which  shall  have 
been  by  him  received  hy  virtue  or 
for  the  purposes  of  the  act,  and  how 
much  thereof  shall  have  heen  paid 
and  disbursed,  and  for  what  purpo- 
ses, together  with  proper  vouchers 
for  such  payments,  and  also  a  list 
of  the  names  of  all  such  persons  as 
■hall  not  have  paid  the  monies  due 
from  them  for  the  purposes  of  the 
act,  and  of  the  amount  due  from 


each  of  them ;  and  evexy  socb  offi- 
cer shall  pay  all  such  monies  a 
shall  remain  due  from  him  to  ike 
treasurer  for  tlie  time  being,  or  to 
such  person  as  the  said  coundl 
shall  authorize  to  receive  the  same; 
and,  if  any  ntch  officer  shall  rtfuse 
or  wilfully  neglect  to  deliver  smci 
accountf  or  the  vouchers  relating  to 
the  same,  or  such  list  as  aforesaid, 
or  to  make  payment  as  aforesaid,  or 
shall  refuse  or  wUfuUjf  neglect  to 
deliver  to  the  said  eotmcU^  or  to 
such  person  as  they  shall  avthor- 
ize,  within  three  days  after  beiag 
thereunto  required  by  notice  in 
writing  under  the  hands  of  aaj 
three  or  more  of  the  said  coondlt 
to  be  given  to  or  left  at  the  he: 
place  of  abode  of  such  officer,  ail 
booh,  papers,  and  writings  in  bis 
custody  or  power  relating  to  the 
execution  of  the  act,  or  to  give  i«- 
tisfaetion  to  the  smd  couneH  « to 
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to  the  case  of  officers  appointed  by  the  council  elected 
pursuant  to  the  act,  and  compels  the  delivery  to  them,  or 
to  sQch  person  as  they  shall  authorize  for  that  purpose,  of 
a  true  account  in  writing  of  all  matters  committed  to  their 
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iDch  other  person  as  aforesaid,  re- 
^etmg  the  tame,  then  and  in  every 
SDch  case,  upon  complaint  made  on 
behalf  of  the  said  council,  by  such 
person  as  they  shall  authorize  for 
that  purpose,  of  any  such  refusal 
or  wilful  neglect  as  aforesaid,  to  any 
JMitiee  of  the  peace  for  the  county  or 
other  jurisdiction  wherein  such  offi- 
cer so  refusing  or  neglecting  shall 
he  or  reside,  such  justice  is  there- 
hy  authorized  and  required  to  issue 
0  warrant  under  his  hand  and  seal, 
for  bringing  such  officer  be/ore  any 
two  jmtiees  of  the  peace  for  such 
county  or  jurisdiction ;   and   upon 
the  said  officer  appearing,  or  not 
being  found,  it  shall  be  lawful  for 
such  justices  to  hear  and  determine 
the  matter  in  a  summary  way;  and, 
if  it  shall  appear  to  such  justices 
that  any  monies  remain  due  from 
such   officer,    such   justices    may 
and  they  are  thereby  auihorized 
and  required,  upon  non-payment 
thereof,  by    warrant  under   their 
bands  and  seals,  to  cause  such  mo- 
nies to  he  levied  by  distress  and  sale 
of  the  goods  of  such  officer;  and,  if 
sufficient  goods  shall  not  be  found 
to  satisfy  the  said  monies  and  the 
charges  of  the  distress,  or  if  it  shall 
appear  to  such  justices  that  such 
officer  has  refused  or  wilfully  neg^ 
lected  to  deliver  such  account^  or 
the  Toncliers  relating  thereto,  or 
such  list  BA  aforesaid,  or  that  any 
hooks,  papersy  or  writings  relating 
to  the  execution  of  the  act  remain 
in  the  hastds  or  in  the  custody  or 


power  of  such  officer,  and  that  he 
has  refused  or  wilfully  neglected  to 
deliver  the  same,  or  to  give  satisfac- 
tion respecting  the  s'tme  as  afore- 
said, then  and  in  every  such  case 
such  justices  shall  and  they  are 
thereby  required  to  commit  such 
offender  to  the  common  gaol  or 
house  of  correction  for  the  county 
or  jurisdiction  where  such  offender 
shall  he  or  reside,  there  to  remain 
without  baily  until  he  shall  have 
paid  such  monits  as  aforesaid,  or 
shall  have  compounded  with  the 
said  council  for  such  monies,  and 
shall  have  paid  such  composition 
in  such  manner  as  they  shall  ap- 
point, (which  composition  the  said 
council  are  thereby  impowered  to 
make  and  receive),  or  until  he 
shall  have  delivered  a  true  account 
as  aforesaid,  together  with  such 
vouchers  and  lists  as  aforesaid,  or 
until  he  shall  have  delivered  up 
such  books,  papers,  and  writings, 
or  have  given  satisfaction  in  respect 
thereof  to  the  said  council,  or  to 
such  other  person  as  aforesaid,  as 
the  case  may  be :  provided  always 
that  no  person  so  committed  shall 
be  detained  in  prison  for  want  of 
sufficient  distress  only  for  a  longer 
space  of  time  than  three  calendur 
months;  provided  also,  that  nothing 
in  the  act  contained  shall  prevent 
or  abridge  any  remedy  by  action 
against  any  such  officer  so  offend- 
ing as  aforesaid,  or  against  any 
surety  for  any  such  officer,  hut 
such  officer  shall  not  be  sued  by 
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charge^  and  of  all  monies  received  and  expended  by  them: 
and  then  provides  a  summary  remedy  against  such  officers 
for  not  accountings  or  for  refusing  or  wilfully  neglecting  to 
deliver  to  the  council^  or  to  such  person  as  they  should 
authorize^  within  three  days  after  being  thereunto  required 
by  a  notice. in  the  form  and  manner  therein  specified^  ''all 
books,  papers,  and  toritings,  in  their  custody  or  power  re- 
lating to  the  execution  of  the  act^  or  to  give  satisfactioii  to 
the  said  council^  or  to  such  other  person  as  aforesaid,  re- 
specting the  same" — ^by  distress  or  commitment  to  the 
common  gaol,  there  to  remain  without  bail  until  he  shall 
have  paid  such  monies^  or  delivered  such  accounts^  or ''mitil 
he  shall  have  dehvered  up  such  books,  papers,  and  wri&ngi 
or  have  given  satisfaction  in  respect  thereof,  to  the  said 
council,  or  to  such  other  person  as  aforesaid/'  as  the  case 
may  be.     The  65th  section  enables  the  council  elected 


action  and  also  proceeded  against 
in  a  summary  manner  by  virtue  of 
the  act  for  the  same  cause." 

The  65th  section  enacts  "  that 
the  council  elected  imder  the  act 
in  any  borough  shall  have  power 
to  remove  from  his  office  everjf 
bailiflf,  treasurer,  or  chamberlain, 
and  every  other  ministerial  or  exe- 
cutive officer  of  MUch  borough  and 
body  corporate  who  shall  be  in 
office  at  the  time  of  the  first  elec^ 
tion  of  councillors  under  tite  act; 
and  every  such  bailiff,  treasurer, 
or  chamberlain,  and  every  other 
ministerial  or  executive  officer  in 
such  borough,  shall  continue  to 
act  in  the  same  capacity  as  there- 
tofore, and  to  execute  all  the  duties 
theretofore  belonging  to  his  office, 
and  be  entitled  to  have  the  same 
salaries,  fees,  and  emoluments  as 
he  would  have  had  if  the  act  had 
not  passed,  until  he  shall  be  re- 
moved from  hit  office  and  no  longer, 


unless  he  shall  be  re-appointed  ac- 
cording to  the  provisions  of  the 
act ;  and  every  officer  who  shall  hi 
in  possession  or  receipt  of  mji 
monies,  goods,  valuable  secorities, 
books,  and  papers  belomgmg  to 
or  concerning  the  body  corforaU 
whose  officer  he  is,  skidl  ddner  «p 
and  account  for  the  same  to  tks 
council  of  such  body  corporate 
appointed  under  the  act ;  end  the 
council  shall  have  the  same  remedy 
against  such  tfficer  to  rteoerr  thf 
same  as  is  thereinbefore  proaiei 
[s.  CO]  in  the  case  of  officers  ap- 
pointed by  such  council:  provided 
always,  that  all  the  charters,  deeds, 
muniments,  and  records  of  every 
borough,  or  relating  to  the  pro- 
perty thereof,  shall  be  kept  in  mck 
place  as  the  council  from  time  to 
time  shall  direct,  and  the  tovo* 
clerk  for  the  time  being  shall  hare 
the  charge  and  custody  of  and  be 
responsible  for  the  i 
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under  the  act  to  remove  every  ministerial  or  executive         1840. 
officer  of  tlie  borough  who  should  be  in  office  at  the      ^bT^^ 
time  of  their  first  election;  and  provides  that  "  every  of-  9. 

ficer  who  shall  be  in  possession  or  receipt  of  any  monies, 
ffoods,  valuable  securities,  books,  and  papers  belonging  to 
or  concerning  the  body  corporate  whose  officer  he  is,  shall 
deliver  up  and  account  for  the  same  to  the  council  of  such 
body  corporate  appointed  under  this  act ;  and  the  council 
shall  have  the  same  remedy  against  such  officer  to  recover 
the  same  as  is  hereinbefore  provided  in  the  case  of  officers 
appointed  by  such  council/^    The  "  same  remedy"  must 
be  understood  with  reference  to  the  subject-matter.     It 
may  he  just  that  the  council  should  have  stringent  means 
of  enforcing  the  delivery  up  of  books,  deeds,  and  writ- 
ings, which  are  essential  to  the  conduct  of  the  affairs  of 
the  corporation:  but  it  would  be  monstrous  to  suppose 
that  the  same  provision  was  intended  to  apply  to  the  case 
of  a  chattel  of  little  or  no  value.     At  the  utmost,  the 
magistrates  should  have  put  a  value  upon  the  bell,  and 
issaed  a  warrant  of  distress  for  the  sum  so  fixed,  and  in 
default  of  payment  thereof  committed  the  plaintiff  for 
three  months :  otherwise  he  might  be  imprisoned  for  life, 
at  the  wiU  and  pleasure  of  the  council.   In  Groome  v.  jFbr- 
rester,  5  M.  &  S.  814,  a  conviction  by  two  justices  under 
the  statute  17  Oeo.  2,  c.38,  upon  complaint  of  the  over- 
seers of  a  parish  against  the  late  overseer,  for  refusing 
and  neglecting  to  deliver  over  to  them  a  certain  book  be- 
longing to  the  parish  called  "  The  Bastardy  Ledger/'  con- 
victing him  of  the  said  offence,  and  adjudging  that  he 
should  be  committed  to  the  common  gaol,  to  be  safely 
kept  until  he  should  have  yielded  up  all  and  every  the  books 
concerning  his  said  office  of  overseer  belonging  to  the  parish, 
was  held  void,  as  to  the  adjudication  respecting  the  impri- 
sonment, for  excess,  the  same  extending  beyond  what  was 
previously  required  of  the  person  convicted ;  and  a  war- 
rant of  commitment  founded  on  this  convictiouj  and  direct- 
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1840.  ing  the  gaoler  to  keep  him  in  the  terms  of  the  adjudication, 
was  also  holden  void  in  toto,  and  to  subject  the  justice  to 
an  action  of  trespass  and  false  imprisonment,  although  the 
conviction  had  not  been  quashed.  Lord  Ellenborough 
there  said :  '^  Such  a  commitment  was  certainly  not  an* 
thorized  either  by  the  letter  or  the  spirit  of  the  act  of  par- 
liament^ and  subjected  the  prisoner  to  the  risk  of  an  im- 
prisonment for  an  indefinite  period,  viz.  until  he  had  com- 
plied with  a  condition  of  greater  extent  than  was  imposed 
by  the  act  of  parliament;  and  where  the  gaoler  who  should 
have  to  detain  him  under  the  warrant  had  no  adequate 
means  of  judging  whether  his  prisoner  should  have  in  £act 
complied  with  the  terms  of  such  condition,  and,  of  coarse, 
whether  he  was  entitled  to  his  discharge  or  not.''  The 
warrant  therefore  in  this  case  being  upon  the  face  of  it 
illegal,  for  an  excess  of  jurisdiction,  the  defendants  are 
liable  in  trespass,  and  cannot  avail  themselves  of  a  connc- 
tion  quashed  under  the  statute.  In  Kitchen  v.  Shaw,  6  Ad. 
&  E.  729,  1  Nev.  &  P.  791,  trespass  was  maintained  against 
a  justice  of  the  peace  for  assuming  to  exercise  the  sum- 
mary jurisdiction  given  by  the  6  Geo.  3,  c.  25,  s.  4,  over  a 
domestic  servant. — ^With  respect  to  the  objection  to  the 
evidence,  the  point  was  considered  and  decided  in  the  case 
of  The  King  v.  The  Commissioners  of  Appeals  m  Maiien  cf 
Excise,  3  M.  &  S.  133,  where  it  was  held  that  the  conuni»- 
sioners  could  not  reject  the  testimony  of  witnesses  ten- 
dered for  the  appellant,  upon  appeal  to  them  against  a 
conviction  by  the  commissioners  of  Excise,  upon  the 
ground  that  such  witnesses  were  not  examined  at  the  on- 
ginal  hearing. 


As  to  the  evi- 
dence. 


R.  V.  Richards  and  Alexander,  in  support  of  the  rule— 
The  plaintiff  was  an  officer  of  the  corporation. — 7^  Knf 
V.  The  Inhabitants  of  St.  Nicholas,  Hereford,  5  M.  &  E.  676, 
10  B.  &  C.  832 :  and,  under  the  clauses  of  the  municipal 
corporation  act  referred  to,  the  magistrates  clearly  had 
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jurisdiction  to  convict  and  commit  him  for  refusing  to  de-  lg4D. 
liver  up  the  bell  belonging  to  the  oflSce,  upon  his  removal  ^  ^"^ 
therefrom ;  and  it  is  idle  to  say  that  a  pecuniary  compen- 
sation could  be  satisfactory.  Unless  the  magistrates  had 
power  to  determine  the  question  of  property,  their  protec- 
tion would  be  made  to  depend  upon  evidence  not  brought 
before  them  at  the  time,  which  is  contrary  to  the  rule  laid 
down  in  Lowther  v.  The  Earl  of  Radnor,  8  East,  113  (129), 
By  a  local  act  for  the  relief  of  the  poor,  it  was  provided, 
that,  if  any  person  found  himself  aggrieved  by  the  rates 
or  assessments,  he  should  first  apply  to  two  justices  resid- 
ing fee,  and,  if  not  relieved,  should  be  obliged  to  pay ; 
and  then,  upon  an  appeal  to  the  next  quarter  sessions,  it 
should  be  lawful  for  the  justices  there  to  cause  so  much 
money  to  be  returned  to  the  appellant  as  should  appear  to 
have  been  over-paid,  and  to  make  such  order  in  the  case 
as  they  should  think  fit :  no  power  was  given  to  the  two 
justices  to  administer  an  oath,  nor  was  there  any  direction 
as  to  the  mode  of  hearing  the  complaint  j  and  no  appeal 
was  given  to  the  parish  against  the  decision  of  the  two 
justices:  it  was  held— TIte  King  v.  The  Rector,  Sfc.  of  St, 
Jamei,  Westminster,  2  Ad.  &  E.  241,  4  N.  &  M.  252— 
that  the  clause,  by  necessary  implication,  gave  the  two 
justices  power  to  hear  the  complaint,  and  relieve  the  party, 
if  they  thought  fit,  by  reducing  the  assessment  complained 
of.  In  that  case,  two  justices  had,  on  the  complaint  of  a 
parishioner,  made  an  order  under  the  above  clause.  The 
order  stated  the  complaint,  and  that  the  justices  had  heard 
the  parties,  and  were  of  opinion  that  the  sum  of  &c.  (a 
lower  sum  than  that  assessed),  was  the  full  yearly  value 
of  the  premises;  and  they  adjudged  that  the  party  should 
be  relieved  by  reducing  the  estimate  on  which  the  as- 
sessment was  made,  to  the  latter  sum.  It  appeared  by^ 
affidavit,  that,  upon  the  hearing  of  such  complaint,  the 

(129)  And  see  Pike  v.  Carter,  10  Moore,  376, 3  Bing.  78. 
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Baylis       neons  principle,   and,   after  viewing  the  premises,   and 

«•  receiving  some  statements  not  on  oath,  reduced  the  aa- 
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sessment,  laying  down  at  the  same  time  as  the  proper 

principle  to  be  followed,  a  different  one  from  that  on 
which  the  rate  had  been  made.  The  regularity  of  the 
order,  on  the  face  of  it,  was  not  questioned :  and  it  was 
held,  that,  the  order  having  been  made  by  competent 
jurisdiction,  the  court  could  not  inquire  into  the  sufficiency 
of  the  reasons  for  making  it.  In  the  present  case,  there 
must  have  been  a  conviction^  otherwise  there  conld  have 
been  no  appeal  under  the  131st  section  of  the  5  b  6 
Will.  4,  c.  76:  and,  the  conviction  being  quashed,  then, 
upon  the  authority  of  Massey  v.  Johnson,  12  East,  67,  and 
Gray  v.  Cookson,  16  East,  13,  the  plaintiff  should  have  been 
nonsuited,  trespass  not  being  the  proper  remedy.  On 
the  other  hand,  supposing  the  conviction  to  be  a  subsist- 
ing record,  the  defendants  are  still  entitled  to  have  a  non- 
suit entered,  upon  the  principle  laid  down  by  Abbott, 
C.  J.,  in  Basten  v.  Carew,  3  B. &  C. 649,  5  D.  &  R.558, 
where  that  learned  judge  says :  "  I  take  it  to  be  a  genend 
rule  and  principle  of  law,  that,  where  justices  of  the  peace 
have  an  authority  given  to  them  by  an  act  of  parliament, 
and  they  appear  to  have  acted  within  their  jurisdiction, 
and  to  have  done  all  that  the  particular  statute  leqoires 
them  to  do  in  order  to  originate  their  jurisdiction,  their 
conviction  drawn  up  in  due  form,  and  remaining  in  force, 
is  conclusive  evidence  for  them  in  any  action  which  may 
be  brought  against  them  for  the  act  so  done.''  And  it  is 
no  objection  that  the  instrument  purports  upon  the  face 
of  it  to  be  both  a  conviction  and  2l  commitment:  in  TheKi»g 
V.  The  Justices  of  Staffordshire,  12  East,  572,  the  same  form 

was  adopted  (130). 

Cur.  adv.  vult. 

(130)  See  the  fonn  of  convictions  for  offences  against  the  5  &6  WE 4^ 
c.  76,  given  by  s.  130. 
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TiNDAL,  C,  J.,  now  delivered  the  judgment  of  tlie  1840. 
court: — This  was  an  action  of  assault  and  false  imprison-  ^^bayli 
ment  brought  by  the  plaintiff  against  the  defendants^  of  «• 

whom  two  were  justices  of  the  peace  of  the  borough  of 
Eresham^  another  was  a  justice  of  the  peace  of  the  county 
of  Worcester^  who  granted  the  warrant  upon  which  the 
plaintiff  was  imprisoned^  and  the  fourth  defendant  was  an 
ofiScer  of  the  borough  who  executed  such  warrant.  The 
joiy  found  a  verdict  for  the  plaintiff,  with  5/.  damages; 
and  a  rale  nisi  was  obtained  by  the  defendants  to  set  it 
aside,  and  to  enter  a  nonsuit,  by  leave  of  the  judge  who 
tried  the  cause. 

The  question  which  was  principally  argued  before  us, 
and  upon  which  the  maintenance  of  the  action  depends,  is 
this,  whether  the  magistrates  had  jurisdiction  to  grant  the 
warrant  (tf  commitment  under  the  municipal  corporation 
act,5t6WiU.4,  c.  76, 

The  plaintiff  had  held  the  office  of  crier  under  the  old 
eoiporation,  and  had  had  notice  served  upon  him,  under  the 
hands  of  the  mayor  and  three  of  the  town  council  ap- 
pointed under  the  provisions  of  the  act,  to  deliver  up  to 
Sir.  James  Taylor,  the  town-clerk,  who  was  duly  author- 
ized to  receive  the  same,  the  bell  which  had  been  lately 
used  by  him  in  his  office  of  crier.     The  plaintiff  had  re- 
fused to  comply  with  the  notice,  and  had  been  summoned 
before  three  of  her  Majesty^s  justices,  and  had  been  con- 
victed of  the  offence  of  such  refusal,  and  been  adjudged 
to  be  committed  to  the  common  gaol  of  the  county  oi 
Worcester,  there  to  remain  until  he  should  deliver  up  the 
said  bell,  or  give  satisfaction  in  respect  thereof  to  the  said 
council,  or  to  the  said  James  Taylor;  upon  which  adjudi- 
cation a  warrant  was  afterwards  made  out,  and  the  plain- 
tiff was  sent  to  prison  under  such  warrant. 

Now^  it  appears  to  us  that  the  only  question  is,  whether 
the  magistrates  had  or  had  not  jurisdiction,  under  the  sta- 
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1840.  tute,  to  make  this  conviction ;  inasmnch  as,  if  they  had 
Batli  snch  jurisdiction,  the  present  action  is  not  maintainable: 
for,  in  that  case,  if  the  conviction  be  still  subsisting,  no  ac- 
tion can  be  maintainable  for  acts  done  under  it ;  and,  if  it 
has  been  quashed  upon  appeal,  as  appears  to  hare  been  ad- 
mitted in  the  course  of  the  argument,  on  both  sides,  then, 
under  the  43  Greo.  3,  c.  141,  the  plaintiff  ought  to  have  de- 
clared in  case,  and  not  in  trespass.  And  we  think  the 
magistrates  who  acted  in  this  case  had  jurisdiction,  and 
that  the  present  action  is  not  maintainable. 

The  question  turns  on  the  construction  of  the  60th  and 
65th  sections  of  the  act.  The  60th  section  applies  to  and 
provides  for  the  case  of  officers  appointed  under  the  new 
council,  and  compels  the  delivery  by  them,  either  during 
the  continuance  of  their  office,  or  within  three  months 
after  its  expiration,  of  an  account  in  writing  of  ail  matters 
committed  to  their  charge,  and  of  all  monies  received  and 
expended  by  them ;  and  for  the  payment  of  the  bakoce 
due;  and  provides  a  remedy  in  case  of  refusal  to  delirer 
the  same,  or  in  case  of  the  non-delivery  of  all  books, 
papers,  and  writings  in  their  custody  or  power,  which  pro- 
ceeding is  particularly  marked  out  in  that  section.  The 
65th  section  gives  power  to  the  new  council  to  remove 
from  office  every  ministerial  or  executive  officer  of  such 
borough  who  shall  be  in  office  at  the  time  of  the  first  elec- 
tion of  councillors  under  the  act;  and  then  enacts  that 
every  officer  who  shall  be  in  possession  of  any  "monies, 
ffootb,  valuable  securities,  books,  and  papers  belonging  to 
or  concerning  the  body  corporate  whose  officer  he  is," 
shall  deliver  them  up  when  required  in  the  manner  therein 
pointed  out ;  and  then  proceeds,  "  that  the  council  shall 
have  the  same  remedy  to  recover  the  same  as  is  hereinbe- 
fore provided  in  the  case  of  officers  appointed  by  such 
council."  And  we  think  this  enactment  virtuaUy  incorpo- 
rates into  the  65th  section  the  whole  course  of  proceeding 
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pointed  out  by  the  60th,  as  if  it  had  been  repeated  there, 
irith  Buch  variations  as  are  necessary  to  make  it  applicable 
to  the  sabject-matter  of  the  65th  section. 

We  therefore  think  that  the  magistrates  who  convicted 
the  plaintiff  had  jurisdiction,  and  that  there  is  nothing 
upon  the  face  of  the  conviction  itself  to  make  it  void;  and 
consequently  that  neither  the  magistrates  nor  the  officer 
execating  the  warrant  can  be  treated  as  trespassers ;  and 
that  the  rule  for  entering  a  nonsuit  must  be  made  ab- 
solute. 

Rule  absolute. 
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Strickland. 


Beakcker  and  Another,  Assignees  of  C.  Humberston 
and  S.  Fbodsham,  Bankrupts,  v.  E.  Molyneux. 


Friday^ 
June  26/A. 


1  ROVER  by  the  plaintiffs  as  assignees  of  Humberston  in  trover  by  u- 

&  Prodsham,  for  faur  hundred  bales  of  cotton,  of  great  tuldVJhJir 

value,  to  wit,  of  the  value  of  4000t,  the  property  of  the  J^fe^^g"^'/^* 

phiintiffs  as  such  assignees.  pleaded,  as  to 

The  defendant  pleaded — ^first,  not  guilty — secondly,  that  of*hreeTun-* 

the  plaintiffs  were  not  assignees  of  the  estate  and  effects  of  Jaiif.^'^frcer 

Humberston  &  Frodsham  modo  et  form& — thirdly,  that  of  the  cotton* 

in  the  declara- 

the  plaintiffs  were  not  possessed  of  the  goods  and  chattels  tion  mentioned, 

that  they  were 
purchased  by  oneT.  B.  M.  as  agent  for  the  bankrupts,  and  paid  for  by  him,  and  shipped  for  and 
on  accoont  of  the  bankrupts,  and  tliat,  they  becoming  insolvent,  and  the  cottons  coming  to  the 
hands  of  the  defendant  as  owner  of  the  vessel  on  board  of  which  they  were  shipped,  T.  B.  M., 
the  consignor,  stopped  them  in  transitu.  To  this  plea  the  plaintiffs  new-assigned  that  they 
issued  tlieir  writ,  and  declared  thereupon,  not  for  the  supposed  conversion  in  that  plea  men- 
tioned, but  for  that  the  defendant  converted  and  disposed  to  his  own  use  divers  bales  of  cotton, 
*'  different  to  and  other  than  the  said  bales  of  cotton  in  the  introductory  part  of  that  plea  men- 
tioned ;*'  and  also  for  that  the  defendant  converted  and  disposed  of  the  latt-mentioned  bales  of 
cotton  '*  on  other  and  different  occasions  and  times,  and  for  other  and  different  purposes,  and 
in  another  and  different  manner  than  in  the  said  plea  mentioned."  Plea,  not  guilty: — Held, 
chat,  however  objectionable  in  point  of /orm,  the  new.assignment  in  substance  alleged  another 
and  diflferent  conversion  of  the  same  subject  matter  as  that  mentioned  in  the  plea:  and,  a 
verdict  having  passed  for  the  defendant  on  the  trial,  upon  the  assumption  that  the  plaintiflk 
were  bonnd  to  prove  a  conversion  of  cottons  other  than  the  three  hundred  and  four  bales  men- 
tioned in  the  plea  to  the  declaration — the  Court  directed  a  new  trial. 

A  new-assignment  does  not  admit  the  facts  alleged  in  the  plea :  it  merely  amounts  to  an  as- 
sertion that  the  matter  which  the  plea  seeks  to  justify,  is  not  that  in  respect  of  which  the  plain- 
tiff is  suing. 
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in  the  declaration  mentioned^  or  of  any  of  them  or  any  part 
thereof,  as  of  the  property  of  them  the  plaintiffs  as  such 
assignees  as  aforesaid,  modo  et  forma:  these  pleas  each  con- 
cluded to  the  country;  and  issues  were  joined  thereon. 
Fourth  plea—  The  fourth  plea,  as  to  the  converting  and  disposing  as  in 
"rdng*he?04  the  declaration  mentioned  three  htmdred  and  four  hsksoi 
bales  in  the  de-  cotton,  parcel  of  the  cottou  in  the  declaration  mentioned, 

ciaration  men-  '  ^ 

doned,  stated — ^that,  long  after  the  plaintiffs  or  the  bankrupts, 

or  either  of  them,  had  or  claimed  any  interest,  propertj, 
right,  or  title  in  or  to  the  said  three  hundred  and  fwr  bales 
of  cotton,  or  any  part  thereof,  and  before  the  said  supposed 
converting  and  disposing  thereof  in  the  declaration  aud 
in  the  introductory  part  of  this  plea  mentioned,  and  before 
the  bankruptcy  of  Humberston  &  Frodsham,  or  either  of 
them,  in  the  declaration  mentioned,  to  vit,  on  the  10th 
April,  1837,  Humberston  &  Frodsham  carried  on  business 
under  the  style,  firm,  and  description  of  C.  Humberston 
&  Co.,  at  Liverpool,  and  one  T.  B.  Molyneux,  then  re- 
siding and  being  in  parts  beyond  the  seas  (to  wit)  at 
Charleston,  in  the  United  States  of  America,  was  then  em- 
ployed by  the  said  C.  Humberston  &  Co.,  for  commission  and 
reward  to  the  said  T.  B.  Molyneux  in  that  behalf,  to  purchase 
at  Charleston  aforesaid,  on  his  the  said  T.  B.  Molyneuf  s 
credit,  and  to  be  paid  for  by  him  to  the  original  rendois 
who  should  sell  the  same  to  him,  and  to  ship  and  consign 
from  Charleston  aforesaid  to  Liverpool  aforesaid,  to  and 
for  and  on  account  of  the  said  C.  Humberston  k  Co.,  & 
large  quantity  of  cotton,  to  wit,  the  cotton  in  this  p\ea 
after  mentioned,  which  was  to  be  paid  for  by  the  said  C. 
Humberston  &  Co.  to  the  said  T.  B.  Molyneux  by  the  said 
C.  Humberston  &  Co.  accepting  and  paying  the  drafts  of 
the  said  T.  B.  Molyneux  to  be  drawn  upon  them  the  said 
C.  Humberston  &  Co.  in  the  usual  manner  in  that  behalf, 
for  the  amount  of  the  price  of  such  cotton  as  the  said  T.B. 
Molyneux  should  so  purchase,  together  with  the  said  com- 
mission and  the  usual  charges  in  that  behalf:  That  the  said 
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T.  B.  Molyneux  afterwards,  to  wit,  on  tlie  day  and  year  last        1840. 
aforesaid,  in  pursuance  of  the  said  employment,  purchased 
the  cotton  in  the  introductory  part  of  this  plea  mentioned 
as  aforesaid,  and  then  paid  for  the  same  to  the  said  original 
Tendors  thereof,  who  sold  the  same  to  him  the  said  T.  B.  purchased  and 
Molyneux ;  and  the  said  T.  B.  Molyneux,  afterwards,  to  wit,  §.*  b^m!"  «  "* 
on  the  day  and  year  last  aforesaid,  duly  and  according  to  the  "^^"^  ^^^  *^« 
8aid  employment  and  the  terms  thereof,  drew  divers,  to  wit, 
three  drafts  upon  the  said  C.  Humberston  &  Co.  for  the 
amount  of  the  price  of  the  said  cottons  so  purchased  as 
aforesaid,  with  such  commission  and  charges  as  aforesaid: 
That  the  said  T.  B.  Molyneux,  in  pursuance  of  the  said  and  shipped  by 
employment,  afterwards,  and  before  the  said  conversion  in  account; 
this  plea  mentioned,  to  wit,  on  the  day.  and  year  last  afore- 
said, did  ship  at  Charleston  aforesaid  the  said  cotton  so 
pmrchased  as  aforesaid,   being  the  cotton  in  the  intro- 
ductoiy  part  of  this  plea  mentioned,  in  and  on  board  a 
certain  ship,  to  wit,  a  certain  ship  of  one  John  Toole,  then 
being  at  Charleston  aforesaid,  bound  for  Liverpool  afore- 
said, and  being  then  a  general  ship  for  the  carriage  and 
conveyance  of  goods  to  Liverpool  for  any  persons  who 
chose  to  ship  goods  in  and  by  the  same  on  freight,  and  did 
then  consign  the  same  as  aforesaid  by  the  said  ship  to  and 
for  and  on  account  of  the  said  C.  Humberston  &  Co.;  and 
the  said  T.  B.  Molyneux  did  then  deliver  the  same  cotton 
in  and  on  board  the  said  ship  to  the  said  John  Toole,  and 
the  said  John  Toole  had  then  accepted  and  received  the 
same,  to  be  carried  and  conveyed  in  and  on  board  the  said 
ship  as  aforesaid  to  Liverpool  aforesaid,  and  there  to  be  de- 
Hvered  to  the  said  C.  Humberston  &  Co.,  according  to  the 
terms  of  certain  bills  of  lading  by  the  said  John  Toole  in 
that  behalf  then  duly  signed  for  the  same ;  and  the  said 
sbip^  on  the  day  and  year  last  aforesaid,   sailed  from 
Charleston  aforesaid  on  her  said  voyage  to  Liverpool  afore- 
said, with  the  said  cotton  in  the  introductory  part  of  this 
plea  mentioned  so  on  board  her  as  aforesaid,  and  for  the 
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and  that,  they 
becoming  insol- 
vent, and  the 
price  being  un- 


and  the  goods 
coming  to  the 
hands  of  the 
defendant  as 
owner  of  the 
vessel  on  board 
of  which  they 
were  shipped, 


purposes  aforesaid :  That  afterwards,  to  wit,  on  the  Ist 
May,  1837,  and  whilst  the  said  cotton  was  in  and  on  board 
of  the  said  ship  as  aforesaid,  and  for  the  purposes  afore- 
said, and  before  the  same  or  any  part  thereof  had  been  de- 
livered to  the  said  C.  Hmnberston  &  Co.,  or  to  the  plain- 
tiffs, or  to  any  person  whatsoever,  and  before  the  said 
drafts  so  drawn  by  the  said  T.  B.  Molynenx  upon  the  said 
C.  Humberston  &  Co.,  or  any  or  either  of  them,  had  been 
paid  by  the  said  C.  Humberston  &  Co.,  and  wliilst  the  said 
drafts  remained  and  were  unpaid  and  outstanding,  and 
whilst  the  said  T.  B.  Molynenx  remained  and  was  wholly 
unpaid  for  the  price  of  the  said  cottons,  or  any  part  there- 
of, to  wit,  on  the  day  and  year  last  aforesaid,  the  said  C. 
Humberston  &  Co.  became  and  thenceforth  always  hitherto 
had  been  and  still  were  wholly  insolvent  and  unable  to  pay 
for  the  said  cotton^  or  to  pay  the  said  drafls,  or  any  or 
either  of  them,  or  any  other  of  their  debts,  though  they 
were  then  indebted  in  large  sums  of  money  to  divers  and 
very  many  other  persons;  and  neither  the  said  C.  Hum- 
berston &  Co.  nor  the  plaintiffs,  or  any  of  them,  had  at 
any  time  hitherto  paid  the  said  price,  or  any  part  thereof, 
or  the  said  drafts,  or  any  of  them,  or  any  part  thereof, 
and  the  said  price  was  still  wholly  due  and  unpaid,  and  the 
said  drafts  were  and  each  of  them  was  outstanding  and 
wholly  unpaid  and  dishonoured  by  the  plaintifi;  and 
thereupon,  and  whilst  the  said  cotton  was  and  remained  in 
and  on  board  of  the  said  ship,  and  in  the  possession  of  the 
said  John  Toole  for  the  purpose  aforesaid,  and  after  the 
said  C.  Humberston  &  Co.  had  become  and  whilst  they 
were  so  insolvent  and  unable  as  aforesaid,  and  before  any 
delivery  of  the  said  cotton,  or  any  part  thereof,  to  the  said 
C.  Humberston  &  Co.  or  to  the  plaintiffs  or  any  other  per- 
son, and  whilst  the  said  cotton  was  so  wholly  unpaid  for, 
and  whilst  the  said  drafts  were  so  unpaid  and  outstanding 
as  aforesaid,  to  wit,  on  the  day  and  year  last  aforesaid,  the 
said  cotton  came  into  the  hands  of  the  defendant  as  in  the 
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declaration  mentioned^  to  wit^  as  owner  of  the  said  ship,         1840. 
he  then  being  the  owner  thereof;  and  the  said  T.  B.  Moly-     b^^kcker 
neox  then  gave  him  the  defendant  as  such  owner  of  the  •' 

MOLTIISVZ* 

said  ahip,  and  then  in  possession  of  the  said  goods  so  on 
board  of  her  as  aforesaid,  notice  of  the  said  insolvency  and 
of  the  said  several  premises ;  and  the  said  T.  B.  Molynenx 
then,  and  before  any  delivery  of  the  said  cotton,  or  any  part 
thereof,  and  whilst  the  said  cotton  was  so  on  board  of  the 
said  ship  for  the  purpose  aforesaid,  and  so  in  his  the  de- 
fendant's possession  as  such  owner  as  aforesaid,  and  whilst 
the  said  C.  Humberston  &  Co.  were  so  insolvent  and  un- 
able as  aforesaid,  and  whilst  the  said  price  was  so  un- 
paidj  and  the  said  drafts  were  so  unpaid  and  outstanding 
as  aforesaid,  to  wit,  on  the  day  and  year  last  aforesaid, 
stopped  the  said  cotton  in  this  plea  mentioned  in  his  the 
defendant's  hands  as  such  owner  as  aforesaid,  and  re-  T.  B.  M.,  the 
quired  him  the  defendant  not  to  deliver  the  same  to  the  gtoppedAcmin 
said  C.  Humberston  &  Co.,  or  to  the  plaintiffs,  or  any  other  *™»i*»- 
person  than  him  the  said  T.  B.  Molyneux,  and  to  hold 
them  for  him  the  said  T.  B.  Molyneux :  That  the  plaintiffs 
had  not  nor  did  they  claim  any  title,  right,  or  interest  in 
or  to  the  said  cotton  in  the  introductory  part  of  this  plea 
mentioned,  or  in  or  to  any  part  thereof,  save  and  except 
by,  through,  and  under  the  said  purchase  and  consignment 
so  made  to  the  said  bankrupts  as  aforesaid;  and  by  reason 
of  the  premises  in  this  plea  mentioned,  the  defendant,  after 
the  said  stoppage  and  the  said  notice  and  request  so  to  him 
given  and  made  as  aforesaid,  to  wit,  at  the  said  time  when 
&Cv  beld,  and  thenceforth  always  hitherto  had  held  the 
said  cotton  for  the  said  T.  B.  Molyneux,  and  by  his  com- 
mand,  and  at  the  said  time  when  &c.  refused  to  deliver  the 
same  to  the  plaintiffs  on  request,  which  was  the  same  al- 
leged conversion  in  the  declaration  mentioned  so  far  as  the 
same  related  to  the  said  cotton,  parcel  &c.,  in  the  intro- 
ductory part  of  this  plea  mentioned— verification. 
To  the  fourth  plea,  the  plaintiffs  new  assigned  that  they  New  auign- 
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ment — a  con- 
version of  other 
bales  of  cotton 
than  those  in 
the  plea  men- 
tioned, 


and  of  the 
tawu  bales  on 
other  occasions 
and  for  other 
purposes. 


issued  their  writ,  and  declared  thereupon,  not  for  the  sup- 
posed conversion  in  that  plea  mentioned,  but  for  that  the 
defendant,  before  the  commencement  of  the  suit,  to  wit,  on 
the  day  and  year  in  the  declaration  mentioned,  converted 
and  disposed  to  his  own  use  divers  bales  of  cotton  of  which 
the  plaintiffs,  as  such  assignees  as  aforesaid,  were  lawfully 
possessed  as  of  their  own  proper  goods  and  chattels  as  such 
assignees,  different  to  and  other  than  the  said  bales  of  cotton 
in  the  introductory  part  of  that  plea  mentioned,  to  wit,  three 
hundred  and  four  bales  of  cotton  of  great  value,  to  wit,  of 
the  value  of  4000/. ;  and  also  for  that  the  defendant  con- 
verted and  disposed  of  the  last-mentumed  bales  of  cotton  on 
other  and  different  occasions  and  times,  and  for  other  and 
different  purposes,  and  in  another  and  different  manner  than 
in  the  said  plea  mentioned,  in  manner  and  form  as  the  plain- 
tiffs, as  assignees  as  aforesaid,  had  above  in  that  behalf 
complained  against  the  defendant ;  and  which  grievances 
above  newly  assigned  were  other  and  different  grievances 
from  and  than  the  said  supposed  grievances  in  the  said  last 
plea  mentioned  and  therein  attempted  to  be  justified: 
wherefore  &c. 

To  this  new  assignment  the  defendant  pleaded  not  gmhy. 

The  cause  was  tried  before  Erskine,  J.,  at  the  last  As- 
sizes at  Liverpool.  The  facts  that  appeared  in  evidence 
were  as  follow : — ^The  plaintiffs  were  assignees  of  the  es- 
tate and  effects  of  Humberston  &  Frodsham,  bankrapts. 
Previously  to  their  bankruptcy,  Humberston  &  Fiodsham 
were  owners  of  the  ship  Diamond,  Toole,  master.  Early 
in  the  year  1837,  Humberston  &  Frodsham  sent  out  the 
Diamond  to  Charleston,  in  the  United  States,  addressed 
to  one  T.  B.  Molyneux  (the  brother  (rf  the  defendant), 
their  agent  there,  with  instructions  to  purchase  and  ship 
cottons  on  their  account.  The  course  of  dealing  between 
the  parties  was,  for  the  agent  to  pay  for  the  cottons  so  pur- 
chased, and  to  value  on  the  principals  or  consignees  for  the 
price,  together  with  commission  and  usual  chafes.    T.  B. 
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Moljnenx  accordingly  purchased  and  shipped  on  hoard  1840. 
the  Diamond  the  three  hundred  and  four  bales  of  cotton 
in  the  fourth  plea  mentioned,  transmitting  to  Humberston 
&  Frodsham  an  invoice  and  bills  of  lading  describing  the 
cottons  as  shipped  on  their  account  and  risk.  On  the 
arrival  of  the  Diamond  at  Liverpool,  the  defendant  went  on 
board,  and  affixed  to  the  mast  a  notice  whereby  he  assumed 
possession  of  the  ship  and  cargo  as  mortgagee.  This  was 
the  conversion  complained  of. 

On  the  part  of  the  defendant  it  was  contended  that 
the  plaintiffs^  by  the  terms  of  the  new-assignment,  bound 
themselves  to  prove  a  conversion  by  the  defendant  of  cotton 
other  and  different  than  the  three  hxmdred  and  four  bales 
mentioned  in  the  plea ;  and^  it  being  conceded  that  there 
was  but  one  vessel  called  the  Diamond,  commanded  by 
Toole,  and  but  one  parcel  of  three  hundred  and  four  bales 
of  cotton  on  board,  a  verdict  was  taken,  under  the  judge's 
direction,  for  the  defendant  upon  the  fourth  issue,  the 
other  issues  being  found  for  the  plaintiffs. 

The  SoHcitor-  General,  in  Easter  Term  last,  obtained  a  rule 
Did  for  a  new  trial,  on  the  ground  of  misdirection ;  or  for 
a  new  trial,  on  payment  of  costs,  with  liberty  to  the  plain- 
tiffs to  withdraw  the  new-assignment,  and  reply  de  novo. — 
He  submitted  that  an  improper  effect  had  been  given  to 
the  new-assignment,  and  that  it  meant  nothing  more  than 
that  the  plaintiffs  declined  to  contest  the  supposed  con- 
version which  the  plea  admitted,  but  that  they  were  going 
for  a  conversion  of  the  same  cottons  under  other  and  dif- 
ferent circumstances  from  those  justified  by  the  plea,  that 
is,  for  a  conversion  otherwise  than  under  a  claim  to  stop  in 
transitu :  and  he  referred  to  1  Wms.  Saund.  299  b,  n.  (6), 
Darby  v.  Smith,  2  M.  &  Rob.  184,  Norman  v.  Wescombe, 
2  M.  &  W.  349,  and  Bolton  v.  Sherman,  2  M.  &  W.  395. 

ChanmeU,  Serjeant,  now  shewed  cause. — ^The  argument 
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1840.  on  the  part  of  the  plaintiffs  assnmes  that  there  may  he 
two  different  conversions  of  one  and  the  same  article.  This 
is  not  disputed  (131);  nor  is  it  denied  that  it  would  hare 
been  competent  to  the  plaintiffs  to  set  up  in  their  new- 
assignment  a  conversion  different  from  that  mentioned  in 
the  plea,  using  apt  words  for  the  purpose.  The  office  of 
the  new  assignment  is,  to  render  that  dear  which  the  de- 
claration has  left  doubtful^  or  which  the  defendant  hss 
rendered  doubtful  by  his  mode  of  pleading :  and  it  neces* 
sarily  requires  certainty  and  precision  (132).  Most  of  tbe 
authorities  upon  this  subject  are  to  be  found  in  note  (6)  to 
the  case  of  Greene  v.  Jones,  1  Wms.  Saund.  299,  where  it  is 
said:  ''A  new-assignment  is  used  to  ascertain,  wUhpred^ 
sion  and  exactness,  the  place  or  time  which  had  been 
alleged  only  generally  in  the  declaration.  It  is  also  naed 
to  explain  that  more  fully  which  is  only  apparently  answered 
by  the  plea.  As,  where  the  plea  covers  the  whole  trespass 
(which  it  must  do,  otherwise  it  would  be  bad  on  demurrer, 
see  ante,  p.  28,  note  3),  but  mistakes  it,  that  is,  does  not 
hit,  either  wilfully  or  ignorantly,  the  whole  or  some  part 
of  the  trespass  which  the  plaintiff  intended  in  his  declara- 
tion, the  plaintiff  must  new-assign,  to  explain.''  In  the 
case  of  trespass  to  land  (the  doctrine  as  to  which  is  eqnally 
applicable  here),  if  the  defendant  pleads  a  right  of  way 
over  the  dose  in  question,  and  the  plaintiff  new-assigns 

(131)  See  SenhouBe  ▼.  Chriitian,  covered  by  the  plea.   Being  in  tKe 
1  T.  R.  560.  nature  of  a  new  or  repeated  deda- 

(132)  "A  new-assignment  IB  said  ration,  it  is  consequently  to  be 
to  be  in  the  nature  of  a  new  decla-  framed  with  as  much  certainty,  or 
ration — Bac.  Abr.  Trespass  (1. 4);  specification  of  circumstances,  ss 
1  Wms.  Saund.  299  c.  It  seems,  the  declaration  itsel£  In  sooie 
however,  to  be  more  properly  con-  cases,  indeed,  it  should  be  eren 
sidered  as  a  repetition  of  tb.e  decla-  more  particular,  so  as  to  avoid  the 
ration  —  1  Chitty,  602 — differing  necessity  of  another  new-assign* 
only  in  this,  that  it  distinguishes  ment."  Stephen  on  Pleading,  Sri 
the  true  ground  of  complaint  as  edit  227. 
being  different  from  that  which  is 
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tbat  the  trespass  he  goes  for  was  committed  in  another  and  1840. 
different  close  firom  that  in  the  plea  mentioned^  he  must 
proTe  it  accordingly;  or,  if  he  new-assigns  extra  viam,  he 
must  prove  a  trespass  committed  out  of  the  way  in  the 
plea  mentioned.  Thus,  in  Pratt  v.  Groome,  15  East,  235, 
it  was  held,  that,  in  trespass  quare  clausnm  fregit,  if  the 
defendant  plead  the  general  issue,  and  also  a  special  justi- 
fication that  the  locus  in  quo  was  part  of  a  certain  common 
field,  which  was  allotted  to  him  by  the  leet  jury  of  the 
manor;  and  the  plaintiff  reply  and  new-assign  to  the  spe- 
cial plea,  after  setting  out  the  abuttals  of  the  closes  tres- 
passed upon,  that  the  closes  newly  assigned  are  different 
from  the  defendant's  allotment;  if  in  fact  they  be  the 
same,  the  defendant  is  entitled  to  a  verdict  on  the  issue 
upon  the  new-assignment.  So,  here,  the  plaintiffs  shew- 
ing only  a  conversion  of  the  cottons  mentioned  in  the  de- 
claration and  in  the  plea,  the  defendant  was  entitled  to 
the  verdict.  Acting  upon  that  case,  the  court,  in  Oakley 
V.  Davis,  16  East,  82,  held,  that,  in  trespass  for  an  assault 
and  fiilse  imprisonment,  the  defendant  having  justified  the 
assault  and  imprisonment  under  a  writ  sued  out  by  him  as 
attorney  for  J.  M.  against  the  defendant,  indorsed  for  bail 
for  100/.,  which  was  delivered  to  the  sheriff,  who,  by  virtue 
thereof,  arrested  and  detained  the  plaintiff;  if  the  plain- 
tiff (instead  of  traversing  the  plea,  as  he  ought  to  do  if 
the  arrest  were  irregularly  made  by  the  sheriff's  officer, 
without  a  sufficient  warrant  from  the  sheriff,)  new-assign 
that  the  trespass  complained  of  was  upon  another  and 
differetU  occasion  than  that  stated  in  the  plea,  and  after 
the  s^fposed  arrest  therein-mentioned ;  the  defendant,  on 
proof  of  the  fact  as  before  stated,  is  entitled  to  a  ver- 
dict. Down  to  a  very  recent  period,  it  was  never  doubted 
that  the  effect  of  a  new-assignment  was,  to  admit  the  mat- 
ter stated  in  the  plea,  and  to  set  up  some  other  and  differ- 
ent ground  of  action,  to  which  the  defendant  would  be 
entitled  to  plead  the  same  defences  he  might  have  pleaded 
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1840.  to  the  declaration.  Here,  there  is  but  one  parcel  of  cot- 
tons: the  plaintiffs  say  there  are  two  conversions — the  one^ 
in  the  exercise  of  an  assumed  right  to  stop  in  transitu— the 
other,  under  a  claim  as  mortgagee :  the  defendant  is  enti- 
tled to  have  it  distinctly  appear  upon  the  face  of  the  new- 
assignment  whether  he  is  called  upon  to  justify  a  second 
conversion  of  the  same  cottons^  or  a  conversion  of  other 
and  different  cottons.  The  words  '^  on  other  and  different 
occasions  and  times,  and  for  other  and  different  purposes, 
and  in  another  and  different  manner  than  in  the  plea  men- 
tioned/' are  by  grammatical  construction  confined  in  their 
application  to  bales  of  cotton  other  and  different  from 
those  mentioned  in  the  declaration  and  in  the  plea.  AW- 
man  v.  fVescambe,  2  M.  &  Welsby,  349,  and  Bolttm  v.  Sher- 
man, 2  M.  &  Welsby,  395,  would  have  been  applicable,  if  the 
plaintiffs  in  their  new-assignment  had  alleged  that  thej 
were  suing,  not  for  the  conversion  confessed  by  the  pies, 
but  for  another  and  different  conversion  of  the  same  goods. 
But  by  the  new-assignment  in  its  present  form  the  defend- 
ant is  curtailed  of  one  ground  of  defence.  Darby  y.  Smith, 
2  M.  &  Rob.  184,  is  an  authority  for  the  defendant:  there, 
the  defendant,  in  an  action  for  false  imprisonment,  plesded 
a  judgment  of  the  Middlesex  court  of  requests  for  2/.6s.M^* 
to  this  the  plaintiff  new-assigned  another  and  different  ar- 
rest and  imprisonment,  to  which  the  defendant  pleaded  not 
guilty ;  the  proof  was,  that  the  plaintiff  was  taken  in  exe- 
cution for  1/.  28. 9d, :  and,  as  the  other  circumstances  were 
the  same,  and  the  variance  in  the  amount  was  explained, 
it  was  held,  that,  in  the  absence  of  all  evidence  to  shew 
that  there  had  been  two  arrests,  the  imprisonment  proved 
must  be  taken  to  be  the  same  as  that  justified,  and  that 
the  defendant  was  entitled  to  a  verdict.  And  in  Hall  v. 
Middleion,  5N.  &M.  410,  4Ad.  &E.  107,  in  indebitatus 
assumpsit  the  defendant  pleaded  payment  and  acceptance 
in  satisfaction,  the  defendant  new-assigned  a  different  debt 
of  the  same  amount  with  that  confessed  in  the  plea,  and  the 
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defendant  pleaded  thereto  non  assumpsit ;  and  it  M^as  held         1840. 
that  the  only  question  for  the  jury  was  whether  two  debts      brancker 
were  incurred,  or  one  only.     \Tlndal,  C.  J. — ^The  latter  •• 

AKOLYNRUZ* 

part  of  the  new-assignment  seems  to  point  at  a  conversion 
and  disposal  of  the  same  cottons  as  those  in  the  plea  men- 
tioned npon  other  and  different  occasions  than  in  the 
plea  mentioned.]  That  would  be  giving  to  the  words 
''last-mentioned^'  a  sense  their  position  does  not  warrant. 
{Tmdal,  C.  J. — ^Your  construction  gives  the  words  "  and 
also^^  no  meaning  at  all.] 

Btmpasy  Serjeant,  in  support  of  the  rule. — ^Notwith- 
standing what  appears  in  some  of  the  books  (133),  it  is 
now  tolerably  clear  that  the  effect  of  a  new-assignment  is 
not  to  admit  that  the  defendant  has  by  his  plea  given  a 
good  answer  to  a  supposed  cause  of  action  therein  con- 
fessed: the  plaintiff  admits  nothing,  and  denies  nothing. 
"A  new-assignment,''  says  Lord  Abinger,  in  Norman  v. 
JVucombe,  2  M.  &  Welsby,  360,  "  does  not  amount  to  an 
admission  of  the  &cts  alleged  in  the  plea,  but  is  merely  an 
assertion  that  the  plaintiff  will  not  investigate  the  subject- 
matter  set  forth  in  the  plea.     In  point  of  fact,  it  is  not  an 
admission,  but  merely  amounts  to   saying,   '  I   do  not 
choose,  and  never  intended,  to  go  for  that  trespass  which 
you  have  attempted  to  justify.' "    And  Parke,  B.,  in  the 
same  case  says :  "  When  we  come  to  examine  the  nature 
of  a  new-assignment,  we  shall  find  that  it  only  admits  an- 
other trespass,  all  inquiry  as  to  which  the  plaintiff  wholly 
abandons."     Here  the  new-assignment  applies  itself  to  two 
distinct  causes  of  action :   supposing  the  defendants  to 
have  failed  in  proving  a  conversion  in  respect  of  other 
bales  of  cotton  than  those  mentioned  in  the  plea,  it  was 

(133)  In  1  Wmfl.  Saund.  299  fl,  committed  upon  him ;  for,  the  new- 

n.  (6),  it  is  said  that  "  the  plain-  assignment  is  an  acknowledgment 

titi'  cannot  new- assign  unless  there  by  the  plaintiff  that  the  defendant 

have  been  two  assaults  &c.  at  least  has  justified  one  assault" 
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1840.  enough  that  thej  shewed  a  conversioii  in  respect  of  the 
same  bales  di£ferent  from  the  conversion  sought  to  be  jus- 
tified by  the  plea.  In  trespass,  with  a  plea  of  a  right  of 
way,  and  a  new-assignment  extra  viam,  the  plaintiff  is  not 
bound  to  prove  two  distinct  trespasses :  all  that  is  required 
of  him  is,  to  prove  a  trespass  committed  by  the  defendant 
out  of  the  limits  of  the  alleged  way.  Here,  the  words 
*^  other  and  different''  as  descriptive  of  the  cottons,  mean 
bales  of  cotton  in  a  predicament  other  than  and  different 
from  that  of  the  bales  mentioned  in  the  plea.  He  de- 
fendant justifies  the  seizure  of  the  cottons  under  a  sup- 
posed authority  to  stop  them  in  transitu:  and  the  pbonliffs 
by  their  new-assignment  in  effect  say — ^We  do  not  sue  in 
respect  of  the  bales  of  cotton  as  to  which  (whether  rightly 
or  otherwise,  we  stop  not  to  inquire,)  the  defendant  has  set 
up  a  right  of  stoppage  in  transitu;  but  we  seek  to  reooYer 
damages  for  other  and  different  bales  of  cotton,  and  for 
bales  of  cotton  seized  by  him  under  other  and  different 
circumstances,  viz.  under  an  alleged  claim  as  mortgagee^ 
which  for  the  purpose  of  this  action  are  other  and  different 
bales. 

TiNUAL,  C.  J. — ^The  opinion  I  have  formed  in  tKi  case 
rests  entirely  upon  the  construction  of  which  the  ncv- 
assignment  is  susceptible.  As  to  the  propriety  of  tbe  new- 
assignment  in  point  of  form,  I  forbear  at  present  to  gi?e 
any  opinion;  though  I  cannot  help  observing  that  the 
cases  to  which  our  attention  has  been  invited  ascribe  a 
very  definite  and  pointed  meaning  to  the  words  ^' other 
and  different.''  But  it  seems  to  me  that  the  new-assign- 
ment in  the  present  case  is  capable  of  being  divided  into 
two  distinct  and  separate  branches — ^the  one  relating  to  a 
totally  different  subject-matter,  viz.  a  conversion  of  other 
and  different  bales  of  cotton  from  those  mentioned  in  the 
plea — the  other  to  a  distinct  and  different  conversion  of 
the  same  identical  bales.    The  first  branch  of  the  new-as- 
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signment  states  that  the  plaintiffs  issued  their  writ^  and         1940, 
declared  thereupon,  not  for  the  supposed  conversion  in  the 
plea  mentioned,  but  for  that  the  defendant  converted  and 
disposed  to  his  own  use  divers  bales  of  cotton  of  the  plain- 
tiffs, '^  different  to  and  other  than  the  said  bales  of  cot- 
ton in  the  introductory  part  of  the  plea  mentioned;''  it 
then|  goes  on  to  say,  "  and  also  for  that  the  defendants 
converted  and  disposed  of  the  lasUmentioned  bales  of  cot- 
ton on  other  and  different  occasions  and  times,  and  for 
other  and  different  purposes,  and  in  another  and  different 
manner  than  in  the  said  plea  mentioned,  &c.;  and  which 
grievances  above  newly  assigned  were  other  and  different 
grievances  from  and  than  the  supposed  grievances  in  the 
plea  mentioned  and  therein  attempted  to  be  justified/' 
I  cannot  conceive  the  second  branch  of  the  new-assign- 
ment to  relate  to  other  than  something  predicated  in  the 
plea  itself,  that  is,  a  different  conversion  of  the  bales  in  the 
plea  mentioned.    In  effect,  the  plaintiffs  say — '^We  go, 
not  for  the  supposed  conversion  in  the  plea  mentioned,  but 
for  a  conversion  of  bales  of  cotton  different  to  and  other 
than  the  said  bales  in  the  plea  mentioned  j  and  also  for  a 
conversion  of  bales  of  cotton  on  other  and  different  occa^ 
sions  and  times  than  in  the  plea  mentioned."    What  can 
that  mean  but  another  and  different  conversion  of  the  same 
subject-matter  as  that  mentioned  in  the  plea  ?    The  only 
difficulty  in  this  construction  arises  from  the  words  ''  the 
last-mentioned  bales  of  cotton,"  which  create  a  little  am- 
bignity :  but  I  do  not  see  why  they  should  be  held  neces- 
sarily to  refer  to  the  three  hundred  and  four  bales  last 
before  mentioned;  I  think  they  may  fairly  be  referred  to 
the  three  hundred  and  four  bales  in  the  introductory  part 
of  the  plea  mentioned.    The  cause  must  go  down  to  a  new 
trial :  and,  if  the  plaintiffs  feel  any  doubt  as  to  the  pro- 
priety of  the  new-assignment  in  its  present  form,  they 
may  amend,  on  payment  of  costs. 
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1840.  BosANQUET,  J. — ^The  verdict  for  the  defendant  upon  the 

fourth  issue  in  this  case  has  proceeded  upon  the  ground 
that  the  goods  that  were  the  subject-matter  of  the  oonrer- 
sion  complained  of  were  not  other  and  different  goods  from 
those  to  which  the  justification  applied.  The  onlj  question 
now  is  what  is  the  true  construction  to  be  put  upon  the 
new-assignment.  I  certainly  have  felt  considerable  diffi- 
culty; but  I  am  inclined  to  think  that  my  Lord  Chief 
Justice  has  given  it  its  true  construction.  At  first  aght  it 
appeared  to  me  that  the  new-assignment  charged  a  con- 
version of  other  bales  of  cotton  than  those  in  the  introduc- 
tory part  of  the  plea  mentioned,  on  other  and  different  oc- 
casions than  in  the  plea  mentioned.  But,  upon  reflection, 
that  appears  to  me  not  to  be  the  true  construction.  The 
plaintiffs  say  that  they  issued  their  writ,  and  declared 
thereupon,  not  for  the  supposed  conversion  in  the  plea 
mentioned,  but  for  a  conversion  of  divers  bales  of  cotton 
'^  different  to  and  other  than  the  said  bales  of  cotton  in 
the  introductory  part  of  the  plea  mentioned.''  So  far  the 
new-assignment  is  sufficiently  intelligible :  the  convemm 
complained  of  is  a  conversion  of  other  and  different  hales 
of  cotton  than  those  mentioned  in  the  plea.  The  question 
is,  whether  that  which  follows  ties  up  the  inquiry  to  a  con- 
version of  other  and  different  cottons  : — '^  And  also  for 
that  the  defendant  converted  and  disposed  of  the  last- 
mentioned  bales  of  cotton  on  other  and  different  occasions 
and  times,  and  for  other  and  different  purposes,  and  in 
another  and  different  manner  than  in  the  said  ple^  men- 
tioned/' To  give  this  a  rational  construction,  it  must  he 
understood  to  mean  this — "  We  complain,  first,  that  you 
converted  other  and  different  goods  than  those  mentioned 
in  your  plea;  and  also  that  you  converted  the  goods  in  the 
plea  mentioned  on  other  and  different  occasions  and  in 
another  and  different  manner  than  in  the  plea  mentioned/' 
If  that  be  90,  then  the  words  "  last-mentioned"  are  not  to 
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be  taken  to  refer  to  the  three  hundred  and  fonr  bales  of  1840. 
cotton  in  the  new-assignment  last  before  mentioned^  but 
to  those  mentioned  in  the  introductoiy  part  of  the  pl^a. 
I  therefore  agree  with  my  Lord  Chief  Justice  in  thinking 
that  the  cause  must  go  down  again,  though  it  is  not  with- 
out hesitation  that  I  have  arrived  at  this  conclusion. 

CoLTif  AN,  J. — ^It  appears  to  me  that  the  new-assignment 
in  tMs  case  was  clearly  demurrable.  According  to  the 
grammatical  construction  of  the  sentence,  the  words  '^  last- 
mentioned  "  refer  to  the  three  hundred  and  four  bales  of 
cotton  of  which  mention  is  made  in  the  last  preceding  sen- 
tence. But  that  introduces  an  inconsistency,  those  bales 
being  described  in  the  first  part  of  the  new-assignment  as 
different  to  and  other  than  the  bales  in  the  introductory 
part  of  the  plea  mentioned;  and  in  the  second  part,  as 
haying  been  disposed  of  on  other  and  different  occasions 
and  times  and  in  another  and  different  manner  than  in  the 
plea  mentioned — which  is  only  consistent  with  the  suppo- 
aition  that  the  same  bales  are  meant  as  in  the  plea  are 
mentioned.  The  general  issue  only  having  been  pleaded, 
we  are  justified  in  looking  to  the  substantial  meaning  of. 
the  thing;  and  as  to  that  I  agree  with  the  rest  of  the  court. 
The  question,  however,  is  one  of  some  nicety ;  and  it  may 
therefore  be  worth  the  plaintiff's'  while  to  consider  whe- 
ther they  will  not  amend  on  payment  of  costs. 

EasKiNE,  J. — ^I  agree  with  the  rest  of  the  court  in  the 
construction  they  have  put  upon  the  new-assignment  to 
the  fourth  plea.  Whether  or  not  it  would  have  been  bad 
on  demurrer  on  the  ground  of  inconsistency,  it  is  not  ne- 
cessary for  us  on  the  present  occasion  to  decide. 

Bule  absolute. 


VOL.  I.  p  p 
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PoKTEB  and  Another^  Assignees  of  Francis  LextBj  a 
Friday,  Bankrupt^  V.  Walkbb. 

June  26/A.      nn 
In  an  action  hj    JL  HIS  was  an  action  of  assumpsit  for  money  had  and 

banCupt  for*  received  by  the  defendant  to  the  use  of  the  plaintiflb  as 
™^"*^d  b*  th*  assignees  of  Francis  Leete^  a  bankrupt;  with  a  count  upon 
defendant  to      an  accouut  stated. 

defendant  Flcas — ^first^  uou  assumpsit — secondly,  that  the  phuntiSa 

^l^l^sul'ud  ^^^  ^^*  assignees  of  the  estate  and  effects  of  Francis 
that  the  plain-    Leetc,  according  to  the  statutes  concerning  bankrupts^ 

tiffs  were  not  °  ,  .  °  ^ 

aMigneea  modo   modo  ct  forma;  whereupou  issue  was  joined. 

gave  a  nodce  ^^  defendant  had  ^ven  a  notice  to  dispute  the  hank- 

il«22Jictff*     ruptcy,  but  not  the  trading  or  the  petitioning-creditor's 

One  act  of  debt, 

bankruptcy  wai 

proved,  none  The  cause  was  tried  before  littledale,  J.^  at  the  ]ast 

limited—  Assizes  at  Chehnsford.    The  act  of  bankruptcy  rcKed  on 

^aintift*w2*  ^^  *^®  plaintiffs  was,  the  execution  by  Leete  (who  was  an 

not  bound  to  innkeeper)  of  an  assigimient  on  the  21st  February,  1839, 

iatence  of  a'*  of  the  goods  described  in  a  schedule,  which  were  all  Uie 

f^^j^jJl,^"'  goods  upon  the  premises  in  his  occupation,  to  the  defoid- 

debi  at  thedate  ant,  a  Creditor,  in  trust  for  sale  as  and  when  the  defendant 

of  the  act  of 

bankruptcy.  should  think  fit,  and  out  of  the  proceeds  to  pay  himself 
and  the  other  creditors  of  Leete,  rendering  the  balance^  if 
any,  to  Leete.  The  goods  were  sold  on  the  IGth  and  IStfa 
March,  1839,  producing  221/.  14«.  Id.  The  fiat  lasned  on 
the  6th  April. 

On  the  part  of  the  defendant  it  was  submitted,  that,  to 
entitle  the  plaintifiiB  to  rely  on  the  above  assignmoit  as  an 
act  of  bankruptcy,  it  was  incumbent  on  them  to  shew  (of 
which  there  was  no  evidence)  a  good  petitioning-creditor's 
debt  existing  at  the  time;  and  that  the  notice  to  dispute 
the  bankruptcy  cast  upon  the  plaintiffs  the  onus  of  pronog 
all  the  requisites  to  establish  the  bankruptcy. 

The  learned  judge^  however,  was  of  opinion,  that,  under 
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the  notice  given,  the  defendant  was  only  at  liberty  to  1840. 
question  the  validity  of  the  act  of  bankruptcy,  and  not  to 
dispute  the  petitioning-creditor's  debt.  And  he  accord- 
ingly directed  a  verdict  for  the  plaintiffs  for  221/.  14aS.  ld,j 
reserving  to  the  defendant  leave  to  move  to  enter  a  non- 
suit if  the  court  should  entertain  a  contrary  opinion. 

ChanneU,  Serjeant,  in  Easter  Term  last,  accordingly 
moved  for  a  rule  nisL — ^The  second  plea,  that  the  plain- 
tiffs were  not  assignees  of  the  estate  and  effects  of  Leete, 
according  to  the  statutes  concerning  bankrupts,  in  manner 
and  form  as  in  the  declaration  alleged,  puts   in  issue 
all  the  requisites  to  support  the  fiat — Butler  v.  HobsoUj 
6  Scott,  798,  4  New  Cases,  290.    And  non  assumpsit  puts 
in  issue  the  receipt  of  the  money  by  the  defendant  to  the 
use  of  the  plaintiffs  as  assignees.     [Tindal,  C.  J.  —  The 
plaintiffs  declare  as  assignees :  does  not  non  assumpsit 
q)erate  as  an  admission  of  the  character  in  which  they 
sue?]    To  this  extent  only — ^that  they  were  assignees  of 
the  estate  and  effects  of  Leete  at  the  time  of  the  com- 
mencement of  the  action,  and  (possibly)  at  the  date  of  the 
fiat :  but  here  it  is  sought  to  carry  it  back  by  relation  to 
an  earlier  period,  for  which  there  is  no  authority,  and 
vhich  is  opposed  in  principle  to  the  course  of  practice 
observed  in  regard  to  the  substitution  of  a  new  petition- 
ing-creditor's  debt  for  that  upon  which  the  fiat  issued. 
[Erskine,  J. — That  is  provided  for  by  the  18th  section  of 
the  6  Greo.  4,  c.  16.]     It  is  perfectly  clear  that  a  fiat  can- 
not be  supported  without  proof  of  a  good  petitioning-cre- 
ditor's  debt  subsisting  at  the  time  the  act  of  bankruptcy 
was  committed — Moss  v.  Smith,  1  Camp.  489  j  In  re  John 
Charles,  14  East,  197;  Clarke  v.  Askew,  1  Stark.  458,  n.; 
Tope  V.  HocJan,  7  B.  &  C.  101, 9  D.  &  R.  881 :  the  creditors 
can  have  no  right  under  the  fiat,  which  the  petitioning- 
creditor  did  not  originate.    In  Norman  v.  Booth,  10  B.  &  C. 

fp2 
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1840.        703,  the  point  arose,  but  the  court  were  divided  in  opinion. 
A  rule  nisi  having  been  granted — 

Piatt  now  shewed  cause. — ^The  90th  section  of  the  6  G«o. 
4,  c.  16,  enacts,  that,  ''  in  any  action  by  or  against  any 
assignee,  or  in  any  action  against  any  commissioner  or 
person  acting  under  the  warrant  of  the  commissioners; 
for  anything  done  as  such  commissioner  or  under  soch  war- 
rant, no  proof  shall  be  required  at  the  trial,  of  th^pdUioih 
inff'CredUor^s  debt  or  debts,  or  of  the  trading  or  ad  or  acts 
of  bankruptcy  Tespectivelj,  unless  the  other  party  in  such 
action  shall,  if  defendant,  at  or  before  pleading,  and  if 
plaintiff,  before  issue  joined,  give  notice  in  writing  to  such 
assignee,  commissioner,  or  other  person,  that  he  intends 
to  dispute  8ome  and  w/uch  of  such  matters/'  The  object 
of  the  legislature  was  to  limit  the  proof  on  the  trial  to  the 
real  question  in  issue  between  the  parties :  the  petition- 
ing-creditor's  debt,  the  trading,  and  the  act  of  bankraptcj, 
are  each  to  be  taken  as  admitted,  unless  notice  to  dilute 
be  given.  [Tindal^  C.  J. — ^Admitted,  so  as  to  make  out 
the  title  of  the  assignees :  but  here  it  is  sought  to  make 
the  absence  of  notice  operate  as  an  admission  of  a  good 
petitioning-creditor's  debt  subsisting  at  the  time  of  the 
act  of  bankruptcy.]  If,  in  the  absence  of  notice,  the 
assignees  are  to  be  called  upon  to  prove  the  existence  of  a 
good  petitioning-creditor's  debt  at  the  time  of  the  act  of 
bankruptcy,  why  are  they  not  also  to  be  called  on  to 
prove  a  trading?  In  TrinUey  v.  Uwin8,  9  D.  &  B.  548^ 
6  B.  &.  C.  537,  a  general  notice  of  the  defendant  a  intaition 
to  dispute  the  bankngptcy  was  held  insufficient  I^ 
Tenterden  there  says :  "  Bankruptcy  comprises  three  dii- 
tinct  matters,  namely,  the  trading,  the  petitioning-credi- 
tor's  debt,  and  the  act  of  bankruptcy.  These  three  things 
are  necessary  to  constitute  a  bankrupt^  and  the  statute 
requires  no  proof  of  the  bankruptcy  to  be  given  nnless  the 
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party  intending  to  dispute  it  gives  a  notice  that  he  intends        1840. 

to  dispute  some  and  which  of  such  matters/'    That  which 

u  said  of  the  three  requisites  is  equally  applicable  to  any 

one  of  them.    Bayley,  J.,  in  that  case,  says :  "  The  notice 

should  specify  what  part  of  the  proceedings  in  bankruptcy 

the  defendant  intends  to  dispute.     In  this  case,  if  the 

defendant  had  given  notice  of  his  intention  to  dispute 

the  act  of  bankruptcy,  it  would  have  been  sufficient,  that 

bemg  the  point  intended  to  be  raised.'^     So,  here,  the 

only  point  raised  was  as  to  the  act  of  bankruptcy,  the 

notice  being  confined  to  that.     In  the  absence  of  a  notice 

to  dispute,  the  fiat  alone  is  sufficient  proof  of  the  title  of 

the  assignees — M^Beath  v.  Cooke  (or  Coaies),  12  Moore, 

122, 4  Bing.  34.      In  Norman  v.  Booth,  10  B.  &  C.  703, 

Lord  Tenterden  and  Parke,  J.,  intimated  a  strong  opinion 

agamst  the  present  objection.     '^  I  am  of  opinion,^'  says 

the  noble  Lord,  ''  that,  on  the  true  construction  of  this 

act  of  parliament,  a  party  who  does  not  give  notice  of  his 

intention  to  dispute  the  proceedings,  admits  all  that  is 

necessary  to  support  the  commission,  and  if  the  assignees 

for  any  purpose  give  evidence  of  an  act  of  bankruptcy,  it 

is  not  to  be  presumed  that  any  other  was  committed.    If 

that  be  so,  then  it  follows  that  the  admission  is  in  effect, 

that,  at  the  time  of  that  act  of  bankruptcy,  there  was  a 

good  petitioning-creditor's  debt.^'    And  Parke,  J.,  adds : 

"As  the  defendants  did  not  give  any  notice,  they  admitted 

all  that  was  necessary  to  support  the  commission;  and 

when  the  plaintiff  proved  one  act  of  bankruptcy,  we  are 

not  to  presume  that  there  was  any  other.     If,  indeed,  the 

defendant  had  given  evidence  of  an  act  of  bankruptcy 

committed  between  the  time  of  the  sale  and  the  issuing  of 

the  commission,  that  might  have  driven  the  plaintiffs  to 

the  proof  that  the  petitioning-creditor's  debt  existed  at 

the  time  of  the  act  of  bankruptcy  on  which  they  relied. 

Bat,  in  the  absence  of  any  such  evidence  on  the  part  of 
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1840.        the  defendants,  I  think  that  the  plaintiffs  pro^  all  thst 
could  be  required  of  them." 

Channett,  Serjeant,  in  support  of  his  rule. — ^It  maj  be 
conceded  that  the  title  of  the  plaintiffs  as  assignees  stands 
admitted  upon  the  record :  but  that  is  notenough.  The 
admission  amounts  to  no  more  than  thisj  that  a  good  peti- 
tioning-creditor's  debt  existed  at  the  date  of  the  fiat— lfo«9 
V.  Smith,  1  Camp.  489;  In  re  Charles,  14  East,  197 ;  Clarie 
T.  Mkew,  1  Stark,  458,  n.;  Tope  v.  Hockm,  7  B.  &  C.  101, 
9  D.  &  B.  881 :  whereas,  here,  the  plaintiffs  are  seeking  to 
carry  back  their  title  by  relation  to  the  21st  February.  In 
Clarke  v.  Askew,  there  was  no  notice  to  dispute  (134),  and 
Bayley,  J.,  was  of  opinion  that  a  deposition  merely  shew- 
ing  that  a  debt  to  the  amount  of  100/.  was  due  at  the  date 
of  the  commission,  and  not  shewing  that  the  bankrupt  was 
indebted  to  that  amount  at  the  time  of  the  act  of  bank- 
ruptcy, was  insufficient.  Exception  being  taken  to  th» 
ruling,  Abbott,  J.,  said,  that,  if  the  position  contended  for 
were  correct,  it  would  follow  that  a  party  who  had  once 
committed  an  act  of  bankruptcy  might  be  made  a  bank- 
rupt afterwards,  although  he  had  since  paid  off  the  whole 
of  his  debts.  The  existence  of  a  good  petitkHung-credi- 
tor's  debt  at  the  time  of  the  act  of  bankruptcy  is  an  essen- 
tial ingredient  in  establishing  the  vaUdity  of  the  fiat:  and 
though  the  form  of  his  notice  estops  the  defendant  fiom 
shewing  that  no  debt  ever  existed,  and  relieves  the  plain- 
tiffs from  the  necessity  of  proving  the  affirmative,  it  does 
not  dispense  with  proof  that  the  act  of  bankruptcy  was  one 
of  which  advantage  could  be  taken  by  reason  of  the  then 
existence  of  a  sufficient  debt.  The  rule  was  well  laid 
down  by  Bayley,  J.,  and  Littledale,  J.,  in  Nomum  v. 
Booth.     "  Unless,*'  says  the  former,  '*  a  party  gives  notice 

(134)  This  was  under  the  49  Geo.  3,  c.  121,.  s.  10. 


TBINITT  VACATION^  3  &  4  YICTOBIA.  B73 

of  his  iBtention  to  dispute^  he  is  taken  to  admit  all  that  1840. 
is  necessary  to  support  the  commission.  But^  if  the  assig- 
nees, in  order  to  make  the  commission  operate  by  relation, 
prove  the  time  when  an  act  of  bankruptcy  was  committed^ 
that  seems  hardly  su£5cient,  unless  they  shew  that  the  pe^ 
iUwmng-creditor^s  debt  also  existed  at  that  time"  And 
Littledale^  J.,  says :  ''  The  implied  admission  by  the  de- 
fendants extends  only  to  such  matters  as  are  necessary  to 
support  the  commission.'' 

Tindal/  C.  J. — ^The  question  in  this  case  appears  to  me 
to  depend  entirely  upon  the  construction  that  is  to  be  put 
upon  the  90th  section  of  the  6  Geo.  4,  c.  16,  which  enacts^ 
''  that,  in  any  action  by  or  against  any  assignee,  or  in  any 
action  against  any  commissioner  or  person  acting  under 
the  warrant  of  the  commissioners,  for  anything  done  as 
such  commissioner  or  under  such  warrant,  no  proof  shall 
be  required  at  the  trial  of  the  petitioning-creditor's  debt  or 
debts^  or  of  the  trading  or  act  or  acts  of  bankruptcy  re- 
spectively, unless  the  other  party  in  such  action  shall,  if 
defendant,  at  or  before  pleading,  and  if  plaintiff,  before  is- 
sue joined,  give  notice  in  writing  to  such  assignee,  com- 
missioner, or  other  person,  that  he  intends  to  dispute  some 
and  which  of  such  matters.''     Here  the  defendant  gave  no- 
tice of  his  intention  to  dispute  the  act  of  bankruptcy  only. 
So  far  as  it  appeared,  one  act  of  bankruptcy  only  had  been 
committed:   we  cannot,  therefore,  say  that  the  act  of 
bankruptcy  given  in  evidence  here  was  a  different  act  of 
bankruptcy  from  that  on  which  the  fiat  was  supported.   K 
we  were  to  hold  that  the  plaintiffs  were  bound  under  this 
notice  to  prove,  not  only  an  act  of  bankruptcy,  but  also  a 
good  petitioning-creditor's  debt  co-existent  therewith,  we 
should  in  effect  be  saying  that  more  proof  was  necessary 
on  the  trial  of  the  cause  than  the  statute  prescribes.     By 
his  notice  the  defendant  tacitly  says  that  he  does  not  mean 
to  question  either  the  petitioning-creditor's  debt  or  the 
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1840.  trading.  The  argument  urged  on  the  part  of  the  defendant 
is^  that,  though  he  was  precluded  from  disputing  that  a 
sufficient  debt  existed  upon  which  to  ground  a  fiat,  the 
plaintiffs  could  only  shew  a  valid  act  of  bankruptcy  by 
shewing  an  act  of  bankruptcy  under  circumstances  that 
would  warrant  the  issuing  of  a  fiat.  But  it  seems  to  me 
thatj  to  let  in  his  objection,  it  was  incumbent  on  the  de- 
fendant to  shew  that  the  fiat  was  taken  out  upon  some 
other  act  of  bankruptcy  than  that  proved  at  the  trial  I 
think  the  rule  must  be  discharged. 

BosANQUET,  J. — I  am  of  the  same  opinion.  This  is  an 
action  in  which  the  plaintiffs  sue  as  assignees;  and  their 
right  to  sue  in  that  character  is  disputed  upon  the  re- 
cord :  it  was  therefore  incumbent  on  them  to  make  out 
their  title  in  the  manner  required  by  law.  The  fiat  is 
made  evidence,  unless  there  be  a  notice  to  dispute :  and  in 
this  notice  there  are  three  distinct  and  essential  ingre- 
dients— ^it  must  be  addressed  to  the  trading,  the  petition- 
ing-creditor's  debt,  or  the  act  of  bankruptcy,  all  or  dther. 
In  the  present  case,  the  defendant  has  given  notice  of  his 
intention  to  dispute  the  latter  of  these  only :  that  is  an 
admission  that  the  fiat  was  well  issued,  provided  there 
was  an  act  of  bankruptcy  to  support  it.  At  the  trial, 
the  plaintiffs  proved  an  act  of  bankruptcy,  that  is,  they 
proved  that  which  in  point  of  law  amounts  to  an  act  of 
bankruptcy.  But  it  is  contended  that  this  was  of  no  avsol 
unless  the  plaintiffs  also  proved  a  good  petitioning-credi- 
tor's  debt  e3dsting  before  and  at  the  time  of  the  act  of 
bankruptcy.  It  seems  to  me,  however,  that  that  is  ad- 
mitted by  the  absence  of  a  notice  to  dispute  the  peti- 
tioning-creditor's  debt.  If  more  acts  of  bankruptcy  than 
one  had  appeared,  there  might  have  been  some  ground  for 
the  defendant's  argument :  but,  as  only  one  was  proved,  it 
seems  to  me  that  that  must  be  taken  to  be  the  act  of  bank- 
ruptcy under  which  the  plaintiffs  were  claiming. 
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CoLTMAN^  J. — My  Brother  Littledale  seems  to  have        1S4C^. 
changed  his  opinion  since  the  case  of  Norman  y.  Boothy 
haying  probably  considered  that  entertained  by  Lord  Ten- 
terden^  and  Farke^  J.^  to  be  the  better  of  the  two. 

Ekskine,  J. — ^The  object  of  the  90th  section  was  to  re- 
lieye  the  assignees  from  the  expense  of  coming  prepared 
with  eyidence  to  establish  such  of  the  three  things  essen- 
tial to  the  validity  of  the  fiat  of  which  they  have  not  had 
preTions  notice  of  the  defendant's  intention  to  dispute.  If 
a  notice  to  dispute  the  aet  of  bankruptcy  required  the  as- 
ngnees  to  prove  a  co-existing  petitioning-creditor's  debt,  it 
would  equally  require  them  to  prove  a  trading,  and  vice 
veni:  so  that  a  notice  in  terms  addressed  to  the  one, 
would  in  effect  include  all  three,  which  is  manifestly  con- 
trary to  the  language  as  well  as  to  the  intention  of  the 
statute.  This  not  being  an  action  for  any  debt  or  demand 
for  which  the  bankrupt  might  have  sued,  the  proceedings 
wonld  not  be  evidence  under  the  6  Greo.  4,  c.  16,  s.  92 :  and 
therefore,  if  this  objection  were  to  prevail,  the  assignees 
wonld  be  in  a  worse  situation  under  the  new  act  than  they 
were  in  under  the  10th  section  of  the  49  Oeo.  3,  c.  121, 
which  provided  that,  "  in  any  action  brought  or  thereafter 
to  be  brought  by  or  against  any  assignee  of  any  bankrupt, 
the  commission  of  bankrupt,  and  the  proceedings  of  the 
commissioners  under  the  same,  shall  be  evidence  to  be 
received  of  the  petitioning-creditor's  debt,  and  of  the 
trading  and  bankruptcy  of  such  bankrupt,  unless  the 
other  party  in  such  action  shall,  if  defendant,  at  or  before 
the  time  of  his  pleading  to  such  action,  and,  if  plaintiff, 
before  issue  joined  in  such  action,  give  notice  in  writing 
to  such  assignee  that  he  intends  to  dispute  such  matters  or 
any  of  them/'  It  cannot  now  be  denied,  that,  to  support 
a  fiat,  it  must  appear  that  a  good  petitioning-creditor's 
debt  existed  at  the  date  of  the  act  of  bankruptcy. 

Role  discharged. 
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Tatlok  and  Others  v.  Pabkt  and  Others. 

X  HIS  was  an  action  of  trover  for  lead  ore. 

The  defendants  pleaded — ^first,  not  guilty— secondly,  that 
the  plaintiffs  were  not  lawfully  possessed  as  of  their  own 
property  of  the  goods  and  chattels  in  the  declaration  men- 


in  manner  and  form  as  the  plaintiffs  had  abo?e  in  their  de- 
claration in  that  behalf  alleged. 

The  cause  was  tried  before  Williams,  J.,  at  the  last 
Assizes  at  Chester. 

The  plaintiffs  were  the  lessees  under  the  lords  of  die 
manor  of  Mold  in  the  county  of  Flint,  of  the  mines  irithin 
and  under  the  wastes  of  the  manor,  and  as  such  lessees 
claimed  to  be  entitled  (on  behalf  of  a  joint-stock  company 
called  The  Mold  Mining  Company)  to  work  all  the  mines 
within  a  certain  tract  of  common  formerly  part  of  the 


Thuraday^ 
June  2bthm 

The  plaintiffs 

were  lesseea 

under  certain 

persons  called 

the  lords  of 

Mold,  of  aU 

mines  and  ."•#.  •ii»i  •  t^ 

minerals  under   tioucd,  or  of  any  or  Cither  of  them,  or  of  any  part  tbereot, 

a  large  tract 
of  waste  land 
called  Mold 
Mountain.    In 
trover  for  ore 
wrongfully  ex- 
tracted by  the 
defendants  from 
a  spot  which 
the  plaintiffs 
alleged  to  be 
part  of  Mold 
Mountain : — 
Held,  that  it 
was  not  neces- 
sary for  the 
plaintiff^  to 
prove  the  title 
or  seisin  of 

their  lessors ;  but  that  it  was  enough  for  them,  as  against  the  defendants,  who  were  vmig^don^ 
to  shew  a  possession  and  enjoyment  by  themselves  under  the  lease :  and  that,  for  thii  {nirp^e, 
acts  of  ownership  exercised  by  the  plaintiffs,  by  working  mines  on  other  parts  of  the  vesBtfis, 
were  evidence  of  their  right  under  the  spot  in  question,  being  part  of  the  waste. 

The  lease  professed  to  demise  to  the  plaintiffs  all  mines  and  minerals  "in,  apoo,  orsstesQ 
or  any  part  of  the  messuages  or  tenements,  fields,  closes,  or  parcels  of  land  deicribni  nd  m( 
forth  in  the  map  thereunto  annexed;  and  also  in,  upon,  or  under  all  or  any  psrt of  (btf  brge 
tract  of  land  called  Mold  MounUin;  all  which  premises  are  situate  Src,  and  are  bounded  &Ct 
and  all  which  are  particularly  described,  delineated,  and  distinguished  in  the  map  w  pUn 
thereof  annexed  to  these  presents,  and  which  by  agreement  of  all  the  said  several  paron  tbeit- 
to  was  meant  and  intended  to  be  taken  as  part  of  that  indenture:" — Held,  that  tbe  words  of 
the  demise  were  not  to  be  controlled  or  restrained  by  the  map,  but  might  receiie  frfl  f*'^' 
and  be  held  to  include  a  particular  spot  the  boundary  of  which  could  not  be  traced  «itb  itnct 
accuracy  upon  the  map,  by  reason  of  the  smallness  of  the  scale  upon  which  it  wss  drawn. 

A  dispute  arising  as  to  the  dividing  line  between  the  mines  of  the  plaintiffs  and  defefidtsti, 
their  respective  lessors  agreed  to  refer  the  matter  to  a  surveyor.  The  plaintifis  and  defendanu 
were  no  parties  to  this  agreement ;  but  it  appeared  that  tlie  latter  had  communicstioos  wiUi 
the  surveyor  upon  the  subject,  were  present  when  the  boundary  was  staked  out  by  him,  aw 
applied  to  the  plaintiffs'  lessors  for  a  lease  of  the  disputed  spot  in  the  event  of  Uie  referee  > 
decision  establishing  the  boundary  against  their  landlord: — Held,  that  this  amounted  to  an  v* 
quiescence  by  them  in  the  reference,  so  as  to  make  the  agreement  admissible  in  evidence  is  aa 
action  against  them. 

By  a  memorandum  dated  the  I4th  May,  it  was  agreed  between  the  parties  thst  s  dtspste as 
to  the  boundary  between  their  respective  estates  should  be  referred  to  a  surveyor  residing  at  a 
distance  from  the  spot:  by  a  second  memorandum,  written  on  the  same  sheet  of  paper,  «» 
dated  the  25th  May.  the  parties  agreed  to  appoint  one  E.  W.  to  set  out  the  above  bouodsrt,  oA 
to  abide  by  the  line  so  to  be  set  out  by  him.  To  the  first  of  these  memoranda  a  itsnip  *^ 
affixed  just  before  the  trial :  the  second  was  not  stamped :— Held,  that  the  two  constitttted  ktf 
one  agreement,  and  therefore  one  stamp  was  sufficient* 
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mute  of  the  manor,  but  now  to  a  great  extent  inclosed,  1840. 
known  by  the  name  of  Mold  Mountain.  The  defendants 
were  the  lessees  of  certain  antient  inclosed  lands,  and  of 
the  minerals  thereunder,  belonging  to  one  Joshua  Price, 
called  Bryn  Diyniog,  adjoining  to  the  Eastern  part  of  the 
before-mentioned  tract  of  land  called  Mold  Mountain. 
The  plaintiffs*  mine  was  called  The  Fownog  Mine,  the 
defendants'  The  Fron  Fownog  Mine. 

In  the  32  Geo.  3,  an  act  was  passed  (c  liv.)  for  dividing,  82  Geo.  8,cUt. 
allotting^  and  inclosing  the  commons  and  waste  lands 
within  the  manor  and  parish  of  Mold,  in  the  county  of 
Flint.  The  preamble  recited,  amongst  other  things, ''  that 
thoe  were  within  the  manor  of  Mold,  and  in  the  parish  of 
Mold,  in  the  county  of  Flint,  certain  commons  and  waste 
lands,  containing  in  the  whole  four  thousand  acres  and 
upwards ;  that  Thomas  Swymmer  Champneys,  of  Penton 
Lodge,  in  the  county  of  Southampton,  Esq.,  was  lord  of 
the  said  manor  of  Mold,  and  of  the  soil  of  the  said  com- 
mons and  waste  lands  within  the  said  manor,  and  was  also 
owner  and  proprietor  of  divers  messuages,  cottages,  lands, 
tenements,  and  hereditaments  within  the  said  manor  of 
Mold ;  that  the  Right  Hon.  Charles,  Lord  Dacre,  Grace  ^ 
Trevor,  George  Boscawen,  Esq.,  John  Lloyd,  Esq.,  and 
others^  were  owners  and  proprietors  of  divers  messuages, 
lands,  and  tenements  within  the  said  manor,  and  entitled 
to  right  of  common  upon  the  commons  and  waste  lands 
therein ;  and  that  the  said  Thomas  Swymmer  Champneys, 
Charles,  Lord  Dacre,  Grace  Trevor,  George  Boscawen,  and  | 

John  Lloyd,  were  entitled  to  all  mines  and  minerals  what-  I 

soever  in,  under,  and  upon  the  commons  and  waste  lands 
within  the  said  manor .^^  And  the  40th  section  enacted  as 
follows:—  I 

"  Provided  always,  and  be  it  enacted  and  declared,  that  Section  40.  j 

nothing  in  this  act  contained  shall  prejudice  or  defeat  the 
right  or  interest  of  the  said  Thomas  Swymmer  Champ- 
neys, Lord  Dacre,  Grace  Trevor,  Greorge  Boscawen,  and 
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1840,  John  Lloyd,  or  any  of  them,  or  their  respective  hrirs  or 
assigns,  or  any  other  person  or  persons  nrho  shall  here- 
after for  the  time  heing  he  lord  of  the  said  manor  or  be 
entitled  to  the  mines  or  minerals  in  or  under  the  said 
commons  or  waste  lands,  or  their  lessee  or  lessees,  in  and 
to  all  mines,  ores,  minerals,  and  coals,  of  what  nature  or 
kind  soever,  in  or  under  the  said  commons  or  waste  lands; 
but  the  said  T.  S.  Champneys,  Lord  Dacre,  Grace  Treror, 
O.  Boscawen,  and  John  Lloyd,  and  their  respective  heirs 
and  assigns,  and  their  lessee  and  lessees,  agents,  servsnts, 
colliers,  miners,  and  other  workmen,  shall  and  may  from 
time  to  time,  and  at  all  times  hereafter,  enter  into,  have, 
hold,  enjoy,  search,  and  work  all  mines  and  mine  works, 
pits,  holes,  beds,  veins,  and  other  bearings  of  mines,  ores, 
minerals,  and  coals,  whatsoever,  as  fully  and  effectually  to 
all  intents  and  purposes  as  they  could  have  had,  hdd,  or 
enjoyed  the  same  before  the  passing  of  this  act;  and  for 
that  purpose  shall  and  may  use  all  pits,  shafts,  levels,  soughs, 
and  tunnels  already  open  and  sunk  in  any  of  the  said  com- 
mons and  waste  lands,  and  all  machines,  engines,  and  build- 
ings thereon  erected  or  standing,  together  with  full  and 
free  liberty,  power,  and  authority  to  and  for  the  said  T.  S. 
Champneys,  Lord  Dacre,  Orace  Trevor,  6.  Boscawen,  and 
John  Lloyd,  their  heirs  and  assigns,  and  the  future  lord  or 
lords  of  the  said  manor  for  the  time  being,  and  aU  other 
persons  who  shall  hereafter  for  the  time  being  be  entitled 
to  the  mines  and  minerals  therein,  and  his  and  their  lessee 
and  lessees,  and  their  and  every  of  their  agents,  servants, 
miners,  colliers,  and  other  workmen,  to  sink,  dig,  delve, 
drive,  and  work  all  and  every  or  any  number  of  pits,  shafts, 
levels,  soughs,  and  tunnels  which  they  shall  think  neces- 
sary for  discovering,  searching  for,  raising,  or  getting  anv 
mines,  ores,  minerals,  and  coal  whatsoever  in  or  under  the 
said  commons  and  waste  lands,  and  to  dig  and  raise  day 
for  making  and  burning  of  bricks,  tiles,  gutters,  and 
ridges,  in  and  upon  any  part  or  parts  of  the  said  commons 
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when  inclosed^  for  the  use  of  any  colliery  or  collieries  now  1840< 
open  or  hereafter  to  be  opened  therein^  and  for  repairing 
any  old  or  erecting  any  new  buildings  which  maybe  neces- 
sary for  carrying  on  or  working  any  mines  whatsoever,  and 
also  to  erect  any  number  of  steam  and  other  engines, 
machine  and  machines,  of  what  nature  or  kind  soever^ 
which  they  shall  think  necessary,  for  the  use,  convenience, 
or  advantage  of  any  mine  or  mines  whatsoever  in  or 
upon  the  said  premises  or  any  part  thereof,  and  to  place, 
stack  up,  and  lay  all  lead,  copper,  iron,  and  other  ores, 
coals,  and  other  minerals  and  matters  which  shall  be 
gotten  and  raised,  and  all  rubbish,  earth,  and  soil,  upon 
the  said  commons  and  waste  lands,  and  to  make,  bum, 
or  convert  coal  and  culm  into  charcoal  or  coke,  and  also 
to  have,  make,  and  use  all  convenient  ways,  roads,  and 
railways  in,  upon^  and  over  the  said  commons  and  waste 
lands,  when  inclosed,  for  the  use  of  any  colliery  or  mines 
sunk  or  made,  or  which  might  be  sunk  or  made  in  any 
part  or  parts  thereof,  and  for  working  and  carrjring  on  the 
same,  and  with  carts,  waggons,  or  other  carriages,  to  fetch, 
have,  take,  and  carry  away  the  lead,  copper,  and  iron  ores 
and  coals,  and  all  other  mines  and  minerals  whatsoever 
there  to  be  found  and  raised  as  aforesaid,  and  to  do  all 
other  reasonable  and  necessary  acts  and  things  in  and  upon 
the  same  commons  and  waste  lands  and  grounds,  when  in- 
closed, for  the  discovering,  getting,  working,  converting,  re- 
moving, carrying  away,  selling,  and  disposing  of  all  mines, 
coal,  and  other  minerals  whatsoever,  without  any  molesta- 
tion or  interruption  whatever;  the  said  T.  S.  Champneys, 
Lord  Dacre,  Grace  Trevor,  G.  Boscawen,  and  John  Lloyd, 
and  their  respective  heirs  and  assigns,  lessee  or  lessees, 
and  their  and  every  of  their  agents,  tenants,  miners,  coU 
Hers,  and  other  workmen,  doing  as  little  damage,  trespass, 
and  injury,  by  or  under  the  powers  hereby  reserved  to 
them  as  may  be,  and  making  satis&ction  for  all  and  every 
damage,  trespass,  and  injury  that  shall  or  may  arise  or 
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1840. 


Lease  of  Jane 
24,  1836,  from 
the  lords  of 
Mold  to  the 
plaintifb. 


happen  to  any  allotment  or  allotments  which  shall  be  set 
ont  under  this  act^  to  the  owners  and  occupiers  thereof,  in 
such  manner  and  upon  such  terms  as  they  and  such  owner 
and  owners  and  occupiers  respecthrdy  maymntiuillf  agree, 
or^  m  case  of  any  difficulty  or  neglect  of  or  in:  «nj  party  so 
agreeing^  every  such  satisfaction  and  respecti?e  ntis&c- 
tions  shall  be  adjusted  and  determined,  from  time  to  time 
as  occasion  shall  arise,  by  disinterested  arbitraton''— to 
be  chosen  as  therein  directed,  and  with  the  powers  theiem 
defined. 

By  an  indenture  of  lease,  bearing  date  the  24tli  June, 
1836,  and  made  between  Sir  Thomas  Mostyn,  Bart,  The 
Rev.  R.  Howard,  D.D.,  The  Rev.  John  Conway  Conway, 
Phoebe  Lbyd  and  Susannah  Lloyd,  The  Bee.  Thmat 
Hugh  Clouffh,  George  Boscawen,  Esq.,  The  Hon,  Ger- 
trude Brand,  CadwaUader  Blayney  Trevor  Baper,  Etj^ 
and  Charles  Blayney  Trevor  Roper,  Esq.,  of  the  one  part; 
and  the  plaintiffs,  John  Taylor,  Stephen  Davey,  Josqdi 
Maitineau,  Anthony  Hudson,  and  Christopher  Haltby 
(since  deceased),  of  the  other  part — ^fpr  the  considerations 
therein  contained,  they,  the  said  lessors  did  grsnt,  demiie, 
lease,  and  set  «nto  the  said  John  Taylor,  Stephen  Parey^ 
Joseph  Martineau,  Anthony  Hudson,  and  Christopber 
Maltby,  ''All  and  all  manner  of  mines,  veins,  piti^ 
groves,  rakes,  and  beds  of  lead  or  copper  ore,  booie,  ca- 
lamine,  and  black  Jack,  and  all  other  minerab  wiiatso- 
ever  that  ai^,  can,  or  shall  or  may  be  opened,  foondoat, 
or  discovered  by  any  ways  or  means  whatsoever,  in,  upon, 
or  under  all  or  any  part  of  the  messuages  or  tenements, 
fields,  closes,  oc  parcels  of  land  described  and  set  forth  in 
tiie  map  hereunto  aimexed  [see  the  plan  opposite];  And 
also  in,  xipon,  or  under  all  or  any  part  of  that  large  tract 
of  conmiQu  called  Mold  Mountain:  All  which  premiaea  are 
situate  in  the  several  townships  of  Qwemafield  and  Een- 
drebiffa,  and  within  the  manor  or  lordship  of  Mold,  in 
the  parish  of  Mold,  in  the  said  county  of  Flint,  and  are 
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1840. 


Not  executed 
by  two  of  the 
lesson. 


bounded  on  the  Nortk  by  lands  belonging  to  FbDip  Daiia 
Cooke  Esq.,  called  Bryn  Celyn,  on  the  West  by  the  river 
Alyn,  on  the  South  by  turnpike-road  leading  from  Mold 
to  Ruthin,  and  allotments  of  common  lands  in  the  parish 
of  Llanferras  belonging  to  the  Rt.  Hon.  Earl  Grosrenor, 
called  Careg  Cam  March  Arthur,  and  on  the  East  by  an- 
tient  lands  in  the  townships  of  Qwemafield  and  Hendre- 
biffa  aforesaid,  and  contain  together  fourteen  hnndred 
acres  of  land,  or  thereabouts,  be  the  same  more  or  less: 
And  all  which  are  particularly  described,  delineated,  and 
distinguished  in  the  map  or  plan  thereof  annexed  to  these 
presents  [see  the  plan  p.  581] ,  and  which  by  agreement 
of  all  the  said  several  parties  hereto  is  meant  and  intended 
to  be  taken  as  part  of  this  indenture.''  The  lease  con- 
tained the  usual  powers  for  working  the  mines.  To  hold 
the  said  mines,  8cc.,  to  the  said  John  Taylor,  Stephen 
Davey,  Joseph  Martineau,  Anthony  Hudson,  and  Chris- 
topher Maltby,  for  the  term  of  thirty-three  years,  at  the 
rents  and  royalties  therein  mentioned. 

This  lease  was  not  executed  by  The  Rev.  Thomas  Hugh 
Clough  or  by  Cadwallader  Blayney  Trevor  Roper:  its  ex- 
ecution by  all  the  other  parties  thereto,  as  weD  as  the 
death  of  Christopher  Maltby,  one  of  the  lessees,  irere  ad- 
mitted under  a  judge's  order. 

It  was  proved  that  the  rent  and  royalties  reserred  and 
made  payable  to  the  lords  of  Mold  under  this  lease^  had 
been  paid;  and  that  under  this  lease  as  well  as  under  a  pre- 
vious lease  (stated  in  the  lease  of  June,  1836,  to  haiebeen 
surrendered),  the  plaintiffs  had  for  many  years  been  en- 
gaged in  working  mines  under  various  parts  of  Mold 
Mountain,  both  inclosed  and  uninclosed.  The  course  of 
ore  in  the  Fownog  Mine  was  discovered  at  a  short  dis- 
tance from  the  boundary  of  the  antient  inclosed  lands  p^ 
ferred  to  in  the  description  of  the  premises  in  the  lease 
as  the  Eastern  boundary.  It  being  known  that  the  plain- 
tiffs had  discovered  this  course  of  ore^  and  that  it  iv^ 
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in  an  Easterly  direction  towards  tbe  land  of  which  the  1840. 
defendants  were  the  lessees^  the  latter  sunk  a  shaft  and 
extracted  the  ore^  continuing  their  workings  until  they 
reached  a  fence  wall  which  had  some  years  since  (within 
twenty)  been  built  by  their  lessor  Mr.  Joshua  Price,  but 
which  the  plaintiffs  and  their  lessors  insisted  was  an  in^ 
croachment,  the  true  boundary  being,  as  they  contended, 
the  red  line  shewn  upon  the  plan.  A  claim  was  there- 
upon made  on  the  part  of  the  Mold  Mining  Company,  for 
compensation  for  the  ore  extracted  by  the  defendants  from 
under  the  space  between  the  two  lines :  and  it  was  ulti- 
mately agreed  between  the  lords  of  Mold  and  Mr.  Price 
(under  a  notion  that  a  dedsion  of  the  point  between 
them  would  be  considered  binding  by  their  respective 
lesseea)  that  the  question  of  boundary  should  be  left  to 
the  determination  of  a  competent  surveyor.  The  follow- 
ing agreement  was  accordingly  entered  into : — 

"Whereas  doubts  have  arisen  with  regard  to  the  line  of  Agreement  of 
boundary  between  a  field  called  Brjm  Dryniog,  belonging 
to  Mr.  Joshua  Price,  and  the  common  adjoining,  the  mines 
in  the  former  being  leased  and  worked  by  Edward  Parry 
and  others,  and  the  latter  by  the  Mold  Mines  Company, 
under  the  lords  of  Mold :  And  whereas,  it  being  desirable 
to  have  the  true  boundary  laid  out  by  reference  to  the 
maps  of  both  parties,  they  have  agreed,  and  do  hereby 
agree,  to  leave  the  same  to  be  determined  and  marked  out 
by  an  indifferent  surveyor  residing  at  some  distance  from 
Mold,  and  unconnected  with  either  of  the  parties.  As 
iritnesa  our  hands  this  14th  of  May,  1839. 

"  The  letters  of 

J.  P. 
"  Joshua  Price. 
"  Robert  Williams  l  for  the  lords 
"  John  R.  Edwards  j     of  Mold. 
"  Mr.  Robert  Williams  to  engage  a  surveyor,  as  above/' 
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1840.  A  second  agreement  appeared  upon  the  same  paper,  u 

follows : — 

"  The  above  parties^  not  having  been  able  to  appoint  a 
purveyor  residing  out  of  the  neighbourhood^  have  agreed 
and  do  hereby  agree  to  appoint  Mr.  Edward  Williams,  of 
Moldj  land-surveyor,  for  the  purpose  of  setting  out  the 
above  boundary  according  to  the  maps  belonging  to  the 
lords  of  Mold  and  the  said  Joshua  Price;  and  to  abide  by 
the  line  so  to  be  set  out  by  him ;  and  according  to  which 
boundary  stones  shall  be  immediately  set  down.  As  wit- 
ness our  hands  tins  25th  day  of  May^  1839." 

(Signed  as  abofe). 
For  the  defendants,  it  was  contended  that  this  agree- 
ment was  inadmissible — ^first,  on  the  ground  that  the  first 
part  of  it  only  was  stamped — secondly,  on  the  ground 
that  neither  the  plaintiffs  nor  the  defendants  were  parties 
to  it.  The  learned  judge,  however,  was  of  opini(m  that  one 
stamp  was  suflScient :  and,  on  the  plaintiffs'  counsel  under- 
taking to  prove  that  the  defendants  had  acquiesced  in  that 
which  was  done  under  the  agreement,  it  was  received. 
Evidence  of  Mr.  Edward  Williams  pursuant  to  this  agreement  went 

defendant.*  ac-   ^  ^y^^  3  ^^  j^^  question  and  Staked  out  the  boundaiyfrom 

quiescence  in  *  ^ 

the  agreement,  the  maps  fumishcd  to  him  by  the  lords  of  MoldindMr. 
Price.  The  boundary  so  staked  out  by  him  is  indicated 
by  the  red  line  in  the  plan,  ante,  p.  581.  The  defendants 
(that  is,  one  of  them,  who  was  proved  to  be  the  manager 
on  behalf  of  Hie  rest)  knew  he  was  about  to  do  so,  re- 
quested him  not  to  allow  Mr.  Price  to  interfere,  and  ▼*> 
present  whilst  he  was  staking  out  the  line;  and  afterwaidi, 
before  his  decision  was  made  known,  application  was  made 
by  two  of  the  defendants  on  behalf  of  the  Company  whom 
they  represented,  to  one  Boydell,  the  agent  of  the  l(wds 
of  Mold,  for  a  lease  of  the  slip  in  question  in  the  event 
of  the  surveyor's  decision  being  against  their  landlord. 

It  was  further  objected  on  the  part  of  the  defendants, 
that  there  was  no  proof  of  title  in  the  lords  of  Hold,  the 
plaintiffs'  lessors;  that  the  lease  of  the  24th  Jose,  1836, 
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was  not  execnted  by  all  the  lessors  therein  named ;  and  1840. 
that  the  locus  in  quo  was  not  comprised  in  the  lease  of  the 
minerals  granted  to  the  plaintiffs^  inasmuch  as  the  map 
annexed  to  the  lease  limited  the  operation  of  the  grant 
to  such  part  only  of  the  Mold  Mountain  as  was  shewn 
thereon^  and  that  the  locus  in  quo  was  not  so  shewn. 

The  learned  judge  was  of  opinion  that  the  words  of  the 
lease  were  large  enough^  independently  of  the  map^  to 
include  the  spot  in  question ;  that  the  acts  of  ownership 
proved  were  sufficient  to  establish  the  fiEict  of  the  plaintiffs 
having  taken  possession  under  the  lease;  and  that  the 
agreement  of  the  14th  and  25th  May,  1839,  was  admissible 
in  evidence  to  shew  the  authority  under  which  Williams^ 
the  surveyor,  acted  in  setting  out  the  boundary,  the  con- 
duct of  the  defendants  amounting  to  an  acquiescence  in 
that  which  was  done  under  it. 

A  verdict  was  returned  for  the  plaintiffs,  damages  700/., 
the  value  of  the  ore  taken ;  leave  being  reserved  to  the 
defendants  to  move  to  enter  a  nonsuit,  if  the  court  should 
be  of  opinion  that  the  plaintiffs'  case  failed. 

Bcmpoi,  Serjeant,  in  Easter  Term  last,  accordingly 
moved  for  a  rule  calling  upon  the  plaintiffs  to  shew  cause 
why  this  verdict  should  not  be  set  aside  and  a  nonsuit 
entered,  or  a  new  trial  had :  for  a  nonsuit  on  the  grounds 
— first,  that  there  was  no  evidence  of  any  title  in  the  plain- 
tiffs^ lessors,  or  of  any  possession  taken  by  the  plaintiffs 
under  the  lease  as  applied  to  the  spot  in  question — secondly, 
that  the  locus  in  quo  was  not  comprised  in  the  lease  to 
the  plaintiffs :  and  for  a  new  trial,  on  the  ground  that 
the  agreements  of  the  14th  and  25th  May,  1839,  were  not 
admiaaible  in  evidence  against  the  defendants,  first,  because 
they  were  not  parties  to  it,  and  secondly,  because  it  was 
not  properly  stamped:  and  also  to  reduce  the  damages, 
on  the  ground  that  there  was  no  evidence  of  the  execution 
of  the  lease  by  two  of  the  lessors. 
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ciency  of  the 
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1.  As  to  the 
title  of  the  les- 
ion. 


2.  As  to  the 
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A  rule  nisi  was  granted  upon  all  the  gronnds,  ex- 
cept as  to  the  stamp.  As  to  that  it  was  contended  br 
Bompas,  Serjeant,  that,  inasmuch  as  the  second  agreement, 
which  was  the  one  acted  upon,  varied  the  terms  of  the 
£rst,  it  should  also  have  heen  stamped :  and  he  referred  to 
Seed  V.  Deere,  7  B.  &  C.  261,  2  C.  &  P.  624,  where,  the 
terms  of  a  properly  stamped  agreement  having  been  al- 
tered by  a  subsequent  unstamped  agreement,  it  was  held 
that  the  latter  agreement  could  not  be  read  in  evidence, 
nor  could  the  plaintiff  recover  upon  the  counts  on  the  first 
agreement  only;  Stephens  Y.Lowe,  2  M.  &  Scctt,  44,  9 
Bing.  32,  where,  on  the  fly-leaf  of  an  arbitration-bond, 
there  was  an  indorsement,  bearing  date  after  the  time 
limited  by  the  bond  for  making  the  award,  and  stating  that 
the  parties  within  named  had  met  that  day  by  consent  on 
the  award,  and  it  was  held  that  this  memorandum,  being 
evidence  of  a  new  agreement  to  refer,  was  not  admissible 
in  evidence  without  a  stamp ;  and  Bacon  v.  Simpgon,  3  M. 
&  Welsby,  78,  where,  after  the  making  of  an  agreement, 
but  before  the  day  for  its  completion  arrived,  the  parties 
agreed,  by  an  indorsement  thereon,  to  enlarge  the  time  for 
its  performance  for  a  few  days,  and  it  was  held  that  this 
amounted  to  a  new  agreement,  and  required  a  stamp. 

Per  Curiam. — The  two  memoranda  together  constitute 
but  one  agreement,  and  consequently  one  stamp  was  suffi- 
cient.   The  rule,  therefore,  will  not  go  upon  this  point. 

Jervia,  Channell,  Serjeant,  and  R.  V.  Richards,  shewed 
cause. — 1.  The  act  of  parliament  for  inclosing  the  commons 
in  the  manor  of  Mold  amounts  to  a  legislative  dedan- 
tion  that  the  plaintiffs^  lessors,  the  lords  of  Mold,  were  en- 
titled to  all  mines  and  minerals  under  the  waste.  Besides, 
there  was  proof  of  the  receipt  by  them  of  rents  and  royal- 
ties.— 2.  The  evidence  of  the  working  of  mines  on  varions 
parts  of  the  waste  by  the  plaintiffs  under  the  lease^  at  all 
events,  was  sufficient  to  entitle  them  to  recover  as  against 
mere  wrong-doers.    From  the  very  nature  of  the  thing, 
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it  vas  impossible  to  shew  an   exercise  of  ownership  in         1840. 
CTery  part  of  the  district  demised.     Feeding  cattle  on  one 
part  of  a  continuous  waste  or  common,  cutting  down  one 
of  a  continuous  belt  of  trees,   and  the  like,  have  been 
held  to  be  evidence  whence  a  jury  might  presume  a  ge- 
neral right  over  the  whole — Stanley  v.  If  kite,  14  East,  332; 
Tyrwldtt  V.  Wynne,  2  B.  &  Aid.  554;  Doe  d.  Barrett  v. 
Kmp,  7  Bing.  332,  5  M.  &  P.  173,  2  New  Cases,  102, 
2  Scott,  9.   So,  in  Jones  v.  fVilliams,  2  M.  &  W.  326,  where, 
in  trespass  quare  clausum  fregit,  the  plaintiff  claimed  the 
whole  bed  of  a  river  flowing  between  his  land  and  the  de- 
fendant's, the  defendant  contending  that  each  was  enti- 
tled ad  medium  filum  aquae:  it  was  held  that  evidence  of 
acts  of  ownership  exercised  by  the  plaintiff  upon  the  bed 
and  banks  of  the  river  on  the  defendant's  side,  lower 
down  the  stream,  and  where  it  flowed  between  the  plain- 
tiff's land  and  a  farm  of  C,  adjoining  the  defendant's  land, 
and  also  of  repairs  done  by  the  plaintiff  to  a  fence  which 
divided  C.'s  farm  from  the  river,  and  was  in  continuation 
of  a  fence  dividing  the  defendant's  land  from  the  river, 
vas  admissible  for  the  plaintiff.    "Ownership,"  says  Parke, 
B.,  "may  be  proved  by  proof  of  possession,  and  that  can  be 
shewn  only  by  acts  of  enjoyment  of  the  land  itself;  but  it 
is  impossible,  in  the  nature  of  things,  to  confine  the  evi- 
dence to  the  very  precise  spot  on  which  the  alleged  tres- 
pass may  have  been  committed:  evidence  may  be  given  of 
acts  done  on  other  parts,  provided  there  is  such  a  common 
character  of  locality  between  those  parts  and  the  spot  in 
question  as  would  raise  a  reasonable  inference  in  the 
minds  of  the  jury  that  the  place  in  dispute  belonged  to 
the  plaintiff,  if  the  other  parts  did."     Here,  the  evidence 
of  enjoyment  was  as  precise  and  definite  as  could  well  be 
conceived.      The  plaintiffs  were  proved  to  be  actually 
working  the  very  vein  from'  which  the   defendants  ex- 
tracted the  ore  in  question.     Assuming  that  the  lords  of 
Mold  had  power  to  make  the  lease,  the  next  question  is 
whether  they  did  not  in  fact  grant  to  the  plaintiffs  the 
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piece  of  land  within  the  red  line.  The  toords  of  the  lease 
are  clearly  sufficient  to  comprise  it:  the  only  difficulty 
arises  from  the  plan^  the  diminutive  scale  of  which  may 
very  well  account  for  the  ahsence  of  a  precise  delineation 
of  slight  deviations  from  the  straight  line. — 3.  The  agree- 
ment of  the  14th  and  25th  May,  1839,  was  not  received 
as  an  agreement  per  se  binding  the  defendants :  but  to 
shew  under  what  circumstances  the  boundary  claimed  by 
the  plaintiffs  was  staked  out.  The  conduct  of  the  de- 
fendants before  and  at  and  after  the  boundary  was  staked 
out,  shewed  their  acquiescence  in  the  agreement,  and 
sufficiently  identified  them  with  it  to  make  it  admissible 
against  them  for  the  purpose  for  which  it  was  received* 


1.  At  to  the 
title  of  the 
lesson. 


2.  As  to  the  al- 
leged enjoy- 
ment by  the 
plaintiflb. 


8.  Agreement 
not  evidence. 


Talfowrdf  Serjeant,  Wehby,  and  Townsend,  in  support  of 
the  rule. — 1.  The  recitals  in  the  act  of  parliament,  which 
is  a  mere  contract  between  those  that  are  parties  to  it,  is 
no  evidence  to  bind  third  persons :  and  if  this  act  were 
binding  upon  the  present  defendants,  there  is  nothing  in 
it  declaratory  of  the  rights  of  the  lords  of  Mold;  nor  is 
there  anything  to  connect  the  lords  of  Mold  with  the 
plaintifi^'  lessors. — 2.  The  exercise  by  the  plaintiffs  of  acts 
of  ownership  on  other  parts  of  Mold  Mountain,  affcnrds  no 
evidence  of  their  right  to  the  minerals  on  the  defendants' 
side  of  the  road  which  separates  Bryn  Dryniog  from  the 
Mold  Mountain.  The  cases  cited  on  the  part  of  the  plain- 
tiffs are  all  cases  of  visible  continuity  of  commoa,  wood, 
or  fences.  But  here  are  no  visible  signs  of  ownership  on 
one  part  of  the  waste,  so  as  to  reflect  a  right  on  other 
parts.  By  the  lease  of  the  24th  June,  1836,  under  which 
the  plaintiffs  claim,  the  description  of  the  premises  de» 
mised  is  expressly  limited  to  that  which  is  delineated  and 
described  in  the  map  thereto  annexed ;  and  that  is  not  to 
be  contradicted  by  the  general  words. — 3.  With  respect 
to  the  agreement,  the  defendants  not  being  in  any  way 
parties  to  it,  they  could  not  be  bound  by  anything  that 
was  done  under  it,  and  consequently  it  was  not  adminble 
as  evidence  against  them. 
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TiNDAL^  C.  J. — This  was  an  action  of  trover  to  recover 
the  value  of  certain  lead  ore  which  the  plaintiffs  claimed 
to  be  their  property,  and  alleged  to  have  been  wrongfuUy 
converted  by  the  defendants.    The  jury  have  found  a 
veniict  for  the  plaintiffs  for  700/.^  the  value  of  the  ore  in 
question.     At  the  trial,  three  objections  were  taken  to 
the  plaintiffs^  right  to  recover ;  and  these  objections  have 
severally  been  argued  before  us.    The  first  objection  was,  i.  At  to  the 
that,  in  order  to  prove  their  right  to  recover,  the  plaintiffs  piaintiff<**iei- 
were  bound  to  shew  that  they  had  a  property  in  the  ore;  ^^ 
whereas,  the  only  evidence  adduced  by  them  for  this  pur- 
pose was  a  lease  granted  to  them  by  certain  persons  who 
are  called  the  lords  of  Mold,  no  evidence  being  given  of 
their  title  or  of  any  actual  enjoyment  under  the  lease.     I 
am  ready  to  admit,  that,  if  the  case  had  been  left  upon  such 
evidence,  the  plaintiffs  could  not  succeed.    A  lease  be« 
tween  A.  and  B.  cannot  affect  the  rights  of  C,  without 
shewing  some  title  in  the  lessor,  or  some  actual  enjoy- 
ment according  to  the  subject-matter.    If  this  had  been 
an  action  brought  for  an  injury  done  to  a  close  of  which 
the  plaintiffs  claimed  to  be  owners,  it  would  not  have 
been  enough  for  them  merely  to  prove  that  it  had  been 
demi^d  to  them,  and  to  stop  there ;  for,  it  is  very  well 
known,  that,  until  possession  is  taken  under  it,  a  lease 
operates  nothing  against  the  interest  of  third  persons. 
But,  in  the  case  of  a  grant  of  the  minerals  in  a  large  dis- 
trict, it  is  not  in  the  nature  of  things  that  the  parties 
should  be  prepared  to  prove  possession  taken  as  to  every 
part:  minerals  once  taken,  can  never  be  taken  again; 
they  are  gone  for  ever;  and  therefore,  to  require  proof  of 
actual  enjoyment  of  every  part  of  the  premises  demised 
would  in  effect  be  altogether  precluding  the  lessees  from 
setting  up  a  title  by  enjoyment.     It  was  therefore  suffi- 
cient, as  it  appears  to  me,  in  order  to  make  the  lease 
evidence,  if  acts  of  ownership  and  enjoyment  on  the  part 
of  the  lessees  were  proved  to  have  taken  place  in  different 
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1R40.        parts  of  the  land  to  which  the  lease  applied.    Whether  or 
^tTylor       ^^*  ^^®  ®P^^  ^^"^  which  the  ore  in  question  was  raised 
»•  formed  a  portion  of  the  district  to  which  the  lease  applied, 

begets  a  different  subject  of  inquiry.  But  it  is  an  answer 
to  the  first  objection,  that  it  did  appear  that  acts  of  own- 
ership and  enjoyment  by  the  lessees  had  been  exercised 
under  various  parts  of  the  Mold  Mountain,  the  district 
the  ores  and  minerals  under  which  were  demised  by  the 
lease. 
2.  As  to  plain-  This  brings  us  to  the  second  objection^  which  is,  that 
unde/thruMe.  ^^®  ®P°*  ^^^  which  the  Ore  sought  to  be  recovered  in  this 
action  was  taken  was  not  part  of  the  premises  intended 
to  be  granted  by  the  lease  before  adverted  to.  Let  us  see 
how  the  premises  are  described  in  the  lease.  The  demise 
(in  the  first  part)  is  of  "  all  and  all  manner  of  mines, 
veins,  pits,  groves,  rakes,  and  beds  of  lead  or  copper  ore, 
booze,  calamine,  and  black-jack,  and  all  other  minerals 
whatsoever  that  are,  can^  or  shall  or  may  be  opened, 
found  out,  or  discovered  by  any  ways  or  means  whatso- 
ever, in,  upon,  or  under  all  or  any  part  of  the  messuages 
or  tenements,  fields,  closes^  or  parcels  of  land  described 
and  set  forth  in  the  map  hereunto  annexed."  It  appears 
from  the  evidence  that  a  very  large  district  called  the 
Mold  Mountain  had  been  in  part  inclosed  under  an  act  of 
parliament  passed  in  the  32  Geo.  3.  The  lease  then  goes 
on — "  and  also  in,  upon,  or  under  all  or  any  part  of  that 
large  tract  of  common  called  Mold  Mountain '^ — evidently 
meaning,  that^  if  any  part  of  that  which  was  intended  to 
be  comprised  in  the  lease  was  not  covered  by  the  first 
description,  it  should  pass  to  the  lessees  under  the  second, 
though  it  might  not  have  been  actually  inclosed.  The 
lease  then  proceeds — "  All  which  premises  are  situate  in 
the  several  townships  of  Gwernafield  and  Hendrebiffa,  and 
within  the  manor  or  lordship  of  Mold,  and  are  bounded 
on  the  East  (which  is  the  only  boundary  that  is  here  of 


TEINITT  VACATION^  3  &  4  VICTORIJB.  691 

importancie)  by  antient  lands  in  the  townships  of  Gwerna-         1840. 
field  and  Hendrebiffa  aforesaid,  and  contain  together  four- 
teen hundred  acres  of  land,  or  thereabouts,  be  the  same 
more  or  less ;  and  all  which  are  particularly  described, 
delineated,  and  distinguished  in  the  map  or  plan  thereof 
annexed  to  these  presents,  and  which  by  agreement  of  all 
the  said  several  parties  is  meant  and  intended  to  be  taken 
as  part  of  this  indenture/'    There  is  therefore  a  triple 
description  of  the  mines  that  are  the  subject-matter  of 
the  demise — ^that  they  are  under  the  premises  delineated 
and  described  in  the  map,  that  they  are  under  the  large 
tract  of  common  called  Mold  Mountain,  and  that  they  are 
honnded  in  the  manner  therein  stated  and  as  described  in 
the  map.    Now,  the  map  being  by  the  agreement  of 
the  parties  a  part  of  the  indenture,  when  the  inquiry  is 
whether  or  not  a  small  portion  of  land  is  included  in  the 
grant,  we  must  make  out  the  fact  as  well  as  we  can  by 
referring  both  to  the  map  and  to  the  lease.     The  map  is 
open  so  small  a  scale  that  it  is  impossible  it  could  as- 
certain the  boundary  with  sufficient  precision:  it  must, 
therefore,  be  helped  out  by  the  words  of  the  lease,  de- 
scriptive of  the  boundary  —  "bounded  on  the  East  by 
antient  lands  in  the  townships  of  Gwemafield  and  Hen- 
drebiffa,''  which  antient  lands  (adjoining  the  locus  in  quo) 
appear  from  the  evidence  to  be  known  by  the  name  of 
Bryn  Dryniog.     The  question  therefore  is,  what  is  the 
true  boundary  between  the  Mold  Mountain  and  Brjm 
Biyniog — whether,  upon  the  evidence  that  was  before 
them,  the  jury  have  come  to  the  right  conclusion  when 
they  find  that  the  ore  in  dispute  was  taken  from  under 
the  Mold  Mountain,  and  not  from  under  the  field  called 
Bryn  Dryniog.    The  jury  found  that  the  line  coloured 
red  in  the  plan,  and  set  out  under  the  agreement  the  pro- 
priety of  the  reception  of  which  at  the  trial  forms  the 
third  question  in  this  case,  was  the  real  boundary  between 
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the  two  properties;  and^  assuming  that  tlie  agreement 
was  properly  received  in  evidence  as  against  these  defend- 
ants^ I  am  of  opinion  that  they  have  rightly  so  found. 

The  only  remaining  question  therefore  is,  whether  or 
not  the  learned  judge  was  justified  in  receiving  the  two 
agreements.  By  the  first  agreement,  which  is  dated  the 
14th  May,  1839,  and  appears  to  have  been  made  between 
the  lords  of  Mold  (the  plaintiffs'  lessors)  of  the  one  part, 
and  a  Mr.  Joshua  Price,  the  owner  of  Biyn  Sryniog  (the 
defendants'  lessor),  of  the  other  part,  reciting  that  doabts 
had  arisen  as  to  the  Hne  of  boundary  between  Bryn 
Dryniog  and  the  common  adjoining,  it  was  agreed  that 
the  boundary  should  be  fixed  and  ascertained  by  an  in- 
different surveyor  from  a  distance.  Subsequently,  finding 
themselves  unable  to  appoint  a  surveyor  residing  out  of  the 
neighbourhood,  the  parties  on  the  25th  May  agreed  that  a 
gentleman  named  Williams  should  set  out  the  boundaiy: 
and  accordingly  Mr.  Williams,  with  the  maps  of  each  parly 
in  his  hand,  went  to  the  spot,  and  ascertained  and  staked 
out  the  boundary  according  to  the  red  line.  Now,  it  is  ob- 
jected that  this  being  an  agreement  between  the  lords  of 
Mold  on  the  one  side  and  the  landlord  of  Bryn  Diyniog 
on  the  other,  the  defendants,  as  lessees  of  the  latter,  are 
not  bound  by  anything  done  under  it.  I  entirely  agree 
that  they  are  not  bound  by  it  as  an  agreement;  for,  a 
landlord  cannot  of  his  own  mere  motion  bind  his  tenant 
by  such  a  contract.  But  it  appears  to  me  that  the  ques- 
tion is  not  put  upon  its  proper  footing,  when  this  docu- 
ment is  said  to  have  been  offered  or  received  on  the 
ground  of  its  being  an  agreement:  the  true  question  is, 
whether  the  boundary  was  so  set  out  by  Mr.  Williams 
with  the  assent  of  the  defendants — ^whether  they  assented 
thereto  at  any  time  before  or  after  the  boundary  was 
ascertained.  Upon  the  evidence  it  appears  to  me  that 
they  did.  Here  is  a  person  employed  by  the  owners  of  ad- 
joining lands  permanently  to  fix  and  ascertain  the  bound- 
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aij  between  them.  Their  respective  lessees^  it  is  true,  1840. 
are  not  parties  to  the  agreement ;  but  they  are  cognizant 
of  it^  and  have  a  direct  and  immediate  interest  in  the 
matter.  The  evidence  shews  that  the  defendants  knew 
that  Williams  was  about  to  set  out  the  boundary;  that 
they  requested  him  not  to  communicate  on  the  subject 
with  a  particular  individual^  in  order  that  his  judgment 
might  be  jEree  and  unfettered;  that  they  accompanied 
him^  and  saw  the  line  staked  out ;  and  that^  before  his 
decision  was  communicated  to  the  parties,  they  applied  to 
the  lords  of  Mold  to  permit  them,  in  the  event  of  the 
award  of  Williams  being  against  them,  to  hold  the  spot 
in  question  under  them.  It  seems  to  me,  therefore,  that 
there  was  abundant  evidence  to  shew*  the  assent  of  the 
defendants  to  the  boundary  being  set  out  by  Williams; 
and  that  the  case  is  just  as  strong  against  them  as  if 
they  had  in  express  terms  signified  their  consent  that  the 
boandaiy  set  out  by  him  should  be  considered  the  real 
hoandary  as  against  them.  Upon  the  whole,  therefore, 
I  am  of  opinion  that  neither  of  the  objections  is  well 
fonnded,  and  consequently  that  the  rule  for  entering  a 
nonsuit  should  be  discharged. 

BosANQTJXT,  J. — I  concur  with  my  Lord  Chief  Justice 
in  thinking  that  this  rule  ought  to  be  discharged.    The  i.  As  to  the 
first  objection  is,  that  the  plaintiffs  have  shewn  no  title  to  lessors. 
the  ore  which  is  the  subject  of  this  action.    The  plaintiffs 
chum  as  lessees  of  certain  persons  who  are  called  the  lords 
of  Mold,  under  a  lease  which  professes  to  grant  to  them 
aU  the  ores  and  minerals  under  a  large  tract  of  land  called 
the  Mold  Mountain.    It  has  been  truly  said  that  the  pro- 
duction of  the  lease  alone  was  not  enough  to  give  them 
title,  unless  they  also  shewed  a  possession  and  enjoyment 
under  it.    In  order  to  shew  a  possession  under  the  lease,  2.  Possession  of 
the  plaintiffs  proved  workings  in  other  parts  of  the  Mold  '*""  ^^*^''"*' 
fountain;  and  not  only  gave  this  general  evidence,  but 
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1840.        *Jso  evidence  of  a  working  more  closely  connected  w^ith 
the  spot  in  question^  which  I  will  presently  more  particu- 
larly allude  to.     It  has  been  said,  that,  although  acts  of 
ownership  exercised  on  the  surface  in  any  part  of  a  con- 
tinuous waste  or  common,  are  evidence  of  ownership  as  to 
all  parts  of  it,  the  same  rule  does  not  hold  with  respect  to 
property  of  this  description,  that  is  under  ground  and  un- 
seen.    But,  as  has  already  been  observed  by  his  lordship, 
if  this  argument  were  to  prevail,  no  title  could  be  en- 
denced  by  acts  of  ownership  in  respect  of  minerals,  which, 
once  taken,  are  never  renewed.     But  here  it  appears  that 
the  dip  or  run  from  which  the  ore  in  question  was  taken 
by  the  defendants  pursues  an  Easterly  direction  from  the 
Mold  Mountain  across  the  road  to  Bryn  Dryniog,  and 
that  the  plaintiffs  are  actually  working  this  run  at  a  shaft 
called  Mostyn^s  Shaft.     It  appears  to  me,  therefore,  that 
the  plaintiffs  are  exercising  acts  of  ownership  in  a  spot 
which  is,  as  far  as  the  nature  of  the  thing  will  permit,  in 
continuity  with  the  spot  from  which  the  defendants  have 
abstracted  the  ore  in  question ;  and  that  a  sufficient  exer- 
cise of  ownership  has  been  shewn  to  establish  the  right  of 
the  plaintiffs,  provided  the  lease  includes  the  spot  in  dis- 
pute.    Now,  the  lease  professes  to  demise  to  the  plaintiffs 
all  mines  and  minerals  under  a  large  tract  of  land  called 
Mold  Mountain,  and  which  are  said  to  be  bounded  on 
the  East  by  antient  lands  in  the  townships  of  Gwemafield 
and   Hendrebiffa  (identified  by  the  evidence  as  to  this 
part  by  the  name  of  Bryn  Dryniog),  "  and  all  which  are 
particularly  described,  delineated,  and  distinguished  in  the 
map  or  plan  thereof  annexed  to  these  presents,  and  which 
by  agreement  of  all   the  said  several  parties  thereto  is 
meant  and  intended  to  be  taken  as  part  of  this  indenture." 
The  map  referred  to  is  evidently  upon  too  small  a  scale 
accurately   to   delineate   and  satisfactorily  to   define  the 
boundary.     But  it   appears  from  the  lease   that  Mold 
Mountain  is  bounded  by  Bryn  Dryniog.     The  question, 
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therefore,  on  this  part  of  the  case,   amounts  to  this —         1840. 
what  is  the  real  boundary  between  Mold  Mountain  and       ^ 
Bryn  Dryniog  ?  for,  if  the  boundary  be,  as  is  contended  ». 

by  the  defendants,  the  brown  line  in  the  annexed  map, 
the  spot  from  which  the  ore  was  taken  will  be  excluded 
from  the  plaintiffs^  lease ;  on  the  other  hand,  if  the  true 
boundary  be  the  red  line,  the  locus  in  quo  will  be  in- 
cluded in  the  plaintiffs'  lease,  and  they  will  be  entitled  to 
recover. 

An  agreement  that  had  been  entered  into  between  the  3.  As  to  the 
lords  of  Mold  and  one  Joshua  Price,  the  respective  lessors  of  ^tidcnce!  ^* 
the  plaintiffs  and  of  the  defendants,  was  offered  in  evidence 
on  the  part  of  the  plaintiffs.     Under  this  agreement,  one 
Williams,  a  surveyor,  was  employed  to  ascertain  aud  set 
out  the  boundary  line  between  Mold  Mountain  and  Bryn 
Dryniog;  which  he  accordingly  did.     It  is  objected,  on 
the  part  of  the  defendants,  that,  they  being  no  parties  to 
this  agreement,  it  was  not  evidence  against  them  to  bind 
their  rights.     That  is  undoubtedly  so ;  the  respective  les- 
sees or  tenants  would  not  be  bound  by  anything  done 
under  that  agreement,  unless  it  appeared  that  they  had  in 
some  vray  assented  to  it.    What  is  the  evidence  on  the 
subject  ?     It  appears,  that,  after  the  surveyor  had  received 
his  instructions,  the  defendants  requested  him  not  to  per- 
mit the  interference  of  an  individual,  whom  they  seemed 
to  regard  with  some  jealousy,  and  who  they  feared  might 
mfluence  the  surveyor's  judgment;  that  they  were  present 
when  the  boundary  described  by  the  red  line  was  set  out, 
and  that,  before  the  surveyor's  decision  was  made  known, 
they  applied  to  the  plaintiffs'  lessors  for  a  lease  of  the  spot 
in  question,  in  the  event  of  the  decision  being  against  their 
own  landlord.     The  acquiescence  by  them  in  that  which 
was  done  under  the  agreement,  seems  to  me  virtually  to 
make  them  parties  to  it,  and  makes  the  agreement  admis- 
sible in  evidence  against  them,  which  but  for  such  acqui- 
escence it  would  not  have  been.     Upon  these  grounds. 
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lessors. 


therefore,  I  am  of  opinion  that  the  role  onght  to  be  dis- 
charged. 

Erskine^  J. — I  am  also  of  opinion  that  this  rule  should 
be  dischai^ed^  for  the  reasons  that  have  ahesdj  been 
given.  The  claim  of  the  plaintiffs  is  made  nnder  a  lease 
of  the  mines  and  minerals  under  a  certain  tract  of  land 
from  a  portion  of  which  it  is  alleged  the  ore  which  is 
sought  to  be  recovered  in  this  action  was  taken  bjr  the 
defendants.  Three  objections  have  been  urged  to  the 
verdict  that  has  been  found  for  the  plaintiffs — ^fint,  that 
they  shewed  no  title  in  their  lessors  to  grant  the  lease  of 
the  mines — secondly^  that  there  was  no  evidence  of  enjof- 
ment  by  the  plaintiffs  under  the  lease— thirdly^  that  the 
verdict  passed  upon  certain  evidence  that  was  improperly 
received. 

In  answer  to  the  first  objection,  the  plaintiffs  sought  to 
rely  upon  an  act  of  parliament  passed  in  the  82  Geo.  3 
(c.  liv),  for  inclosing  the  commons  and  waste  lands  vilhin 
the  manor  and  parish  of  Mold ;  and  they  refy  first  on  the 
recitals,  and  then  upon  the  4iOth  section,  by  whidi  tb^ 
contend  that  the  legislature  have  given  to  the  lords  of 
Mold,  under  whom  they  claim,  the  right  to  the  mines  and 
minerals  under  those  wastes.  This,  however,  being  a  pri* 
vate  act,  the  recitals  cannot  be  used  as  evidence  ^aiast 
these  defendants,  who  were  no  parties  to  it:  and  the  en- 
acting clause  referred  to  does  not  confer  any  rights  vpcm 
any  party;  it  only  reserves  to  the  lords  of  Mold  or  thar 
lessees  such  rights  to  the  mines  and  minerals  under  the 
wastes  as  they  had  before  the  passing  of  the  act.  Tbs 
plaintiffs,  therefore,  have  failed  in  proving  any  direct  legal 
title  in  their  lessors.  But,  in  order  to  shew  their  right  to 
the  ore  in  question,  it  was  sufficient  for  the  plaintift,  in 
the  absence  of  any  evidence  of  titie  in  the  defendants^  to 
shew  acts  of  ownership  exercised  by  them  under  the  lease. 
That  the  defendants  had  no  title  to  the  spot  fiun  wbiA 


the  lease. 
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the  ore  was  extracted^  unless  it  should  be  proved  to  form 
a  part  of  the  field  called  Bryn  Dryuiog^  seems  to  be 
conceded :  and  that  it  formed  no  part  of  Bryn  Dryniog 
is  found  hy  the  verdict  of  the  jury^  which  is  not  com- 
plained of,  except  in  so  far  as  it  may  have  been  procured 
through  the  medium  of  evidence  that  was  not  properly 
admitted. 

The  next  question  is  whether  there  was  any  evidence  of  2.  A»  to  the 
enjoyment  by  the  plaintiffs  under  the  lease  of  the  24th  ie«8ion  under 
Jane,  1836.  It  was  not  possible  for  the  plaintiffs  in  such 
a  case  as  this  to  shew  actual  possession  of  the  spot  of  land 
in  question.  They  were  not  lessees  of  the  surface:  they 
could  not,  therefore,  by  shewing  acts  of  ownership  exer- 
cised by  them  upon  the  surface,  establish  their  right  to  the 
minerals  beneath;  they  were  precluded  by  the  very  nature 
of  their  daim  firom  giving  the  ordinary  evidence  of  enjoy- 
ment in  the  locus  in  quo.  It  appears,  however,  that  the 
plaintiffs  claim  under  a  lease  which  professes  to  grant  to 
them  all  the  mines  and  minerals  under  a  given  district : 
and,  if  the  evidence  was  that  the  locus  in  quo  was  part  of 
that  district,  acts  of  ownership  exercised  by  them  in  other 
parts  of  the  district  comprised  in  the  lease,  would,  ac- 
cording to  the  cases  that  have  been  cited,  be  evidence 
of  their  possession  of  the  spot  in  question,  because  it  is 
the  only  evidence  of  which  the  case  is  susceptible.  Let 
us,  then,  see  what  it  was  that  the  lease  purported  to  oon- 
Tey.  The  words  are — ^^  all  and  all  manner  of  mines  &c* 
of  lead  or  copper  ore,  &c.,  and  all  other  minerals  whatso- 
ever that  are,  can,  shall  or  may  be  opened,  found  out,  or 
discovered  by  any  ways  or  means  whatsoever  in,  upon,  or 
under  all  or  any  part  of  the  messuages  or  tenements,  fields^ 
doses,  <Mr  parcels  of  land  described  and  set  forth  in  the 
map  hereunto  annexed ;  and  also  in,  upon,  or  under  all 
or  any  part  of  that  large  tract  of  common  called  Mold 
Mountain.''  If  the  evidence  shewed  that  the  piece  of  land 
firom  which  the  ore  in  question  was  raised  either  formed 
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1840.  part  of  the  inclosed  lands  described  in  the  map,  of  part 
of  Mold  Mountain^  as  further  described  in  the  lease,  then 
it  follows  that  it  would  be  included  in  the  demise  to  the 
plaintiffs.  The  description  of  the  parcels  does  not  rest 
there :  it  goes  on  to  state  that  ''  the  premises  are  situate 
in  the  several  townships  of  Gwemafield  and  Hendrebiffa^ 
and  within  the  manor  or  lordship  of  Mold,  in  the  parish 
of  Mold/'  and  that  they  are  bounded  on  the  East  (the 
side  in  question)  by  "  antient  lands  in  the  townships  of 
Gwemafield  and  Hendrebiffa.'^  There  is  nothing  in  the 
lease  to  shew  that  it  could  have  been  the  intention  of  the 
lessors  to  retain  in  their  own  hands  any  portion  of  the 
premises  which  they  had  power  to  demise.  If  therefore 
the  description  of  the  parcels  had  terminated  there,  the 
only  question  could  have  been,  what  was  the  boundsiy  of 
those  antient  lands,  it  being  clearly  the  intention  of  the 
lessors  to  demise  all  up  to  that  boundary.  But  it  is  ssid, 
that,  inasmuch  as  this  is  followed  by  a  statement  that  aU 
these  premises  are  particularly  described,  delineated,  and 
distinguished  in  the  map  or  plan  thereof  annexed  to  the 
lease,  which  map  by  agreement  of  the  parties  was  intended 
to  be  taken  as  part  of  the  lease,  we  must  look  at  the  mip, 
and,  if  we  find  the  spot  in  question  not  expressly  included 
thereby,  we  must  hold  it  not  to  be  included  in  the  descrip- 
tion of  the  parcels  in  the  lease.  But  I  take  it  we  must 
look  at  the  words  of  the  description  as  well  as  at  the  map. 
If  the  object  and  intention  of  the  lessors  was,  as  I  have  sug- 
gested, to  demise  all  the  rights  they  had  up  to  the  bound- 
ary mentioned  in  the  lease,  the  map  would  probably  be 
added,  not  for  the  purpose  of  accurately  defining  the 
boundary  line  between  the  Mold  Mountain  and  thean« 
tient  lands  on  the  East,  but  rather  for  the  purpose  of 
shewing  what  portion  of  the  Mold  Mountain  and  the  in- 
closed lands  which  had  once  formed  part  of  the  mountain, 
were  intended  to  be  comprised  in  the  lease ;  for,  it  was  not 
the  whole  of  the  Mold  Mountain  that  was  demised  to  the 
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plamtiffs^  but  only  fourteen  hundred  acres  of  it.  It  appears        1840. 
to  me  that  it  would  be  doing  violence  to  the  words  of  the 
lease  to  say,  that,  because  the  line  upon  the  plan  annexed 
to  it  exhibits  a  straight  boundary  between  the  Eastern  part 
of  the  mountain  and  the  antient  lands,  that  (brown)  line, 
and  not  the  red  line  in  the  plan,  ante,  p.  581,  is  the  real 
boundary.     I  think  it  is  not  at  all  improbable  that  the 
straight  line  was  drawn  with  reference  to  the  wall  built 
by  Joshua  Price,  which  had  been  built  before  this  lease  was 
granted,  the  old  boundary  having  been  destroyed.    Find- 
ing in  the  lease  words  large  enough  to^  embrace  all  that 
portion  of  Mold  Mountain  abutting  on  Bryn  Dryniog,  the 
question  is  what  was  the  boundary  of  those  antient  lands. 
Into  that  matter  the  jury  have  examined,  and  they  have 
determined  it.     It  appears  to  me,  therefore,  to  have  been 
conclusively  decided  that  the  lease  of  the  24th  June,  1836, 
did  demise  to  the  plaintiffs  the  spot  in  question.     Then, 
have  they  had  possession  of  it  under  the  lease?     They 
have,  according  to  the  evidence,  exercised  acts  of  owner- 
ship in  different  parts  of  the  district  comprised  in  the 
lease,  though  not  upon  this  precise  spot,  that  being  impos- 
sible, for  the  reasons  already  given.     It  therefore  appears 
to  me  that  the  plaintiffs  have  shewn  a  sufficient  possession 
under  the  lease  to  entitle  them  to  recover  in  this  action, 
unless  the  agreements  of  the  14th  and  25th  May,  1839, 
were  improperly  received  in  evidence. 

This  brings  us  to  the  third  objection.     These  agree-  3.  As  to  the 
ments  were  made  between  the  lords  of  Mold,  under  whom  ^^ence.  ^^ 
the  plaintiffs  claimed,  and  Joshua  Price,  the  owner  of  Bryn 
Dryniog,  under  whom  the  defendants  claimed.    Now,  it  is 
clear  that  neither  those  agreements  nor  anything  that 
might  be  done  under  them  could  of  themselves  be  evidence 
against  the  defendants,  merely  because  they  were  agree- 
ments between  their  lessor  and  the  plaintiffs'  lessors :  but 
it  is  equally  clear  that  they  might  become  so  by  reason  of 
subsequent  acts  on  the  part  of  the  defendants.    Now,  it 
vol..  I.  &  a 
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1840.         appears  from  the  OTidence  that  the  surveyor  appointed 
-   ^  pursuant  to  those  agreements  went  upon  the  land  for  the 

V*  purpose  of  staking  out  the  antient  boundary ;  and  that 

the  fact  was  known  to  the  defendants.  The  mere  staking 
out  the  boundary  would  prove  nothing.  It  was  necessair 
to  shew  for  what  purpose  it  was  done,  that  the  defendants 
knew  it  was  done,  and  knew  the  purpose  for  which  it  was 
done,  and  acquiesced  in  the  boundary  thus  staked  out 
being  the  true  boundary  between  the  two  proporties. 
And,  inasmuch  as  the  only  way  of  shewing  the  purpose 
for  which  the  line  was  staked  out  would  be  by  shewing 
what  directions  the  surveyor  received  upon  the  subject, 
and  as  these  directions  were  contained  in  an  agreement  re- 
ferring the  question  of  boundary  to  his  decision,  they  were 
necessarily  produced,  and  were  evidence  against  ^  de- 
fendants, on  proof  of  their  acquiescence.  The  &ct  of  the 
defendants'  acquiescence  in  the  decision  of  the  referee  is 
placed  beyond  doubt  by  their  application  to  the  plaintiffs' 
lessors  for  a  lease  of  the  piece  of  ground  in  dispute,  in 
case  the  surveyor's  decision  should  be  unfiEivourable  to 
them.  I  am  therefore  of  opinion  that  the  verdict  ought 
to  stand. 

Maule,  J. — ^I  also  think  this  rule  should  be  discharged. 
1.  As  to  the  With  regard  to  the  seisin  of  the  plaintiffs'  lessors,  so  far 
as  the  inclosiire  act  is  concerned,  I  agree,  for  the  reasons 
that  have  been  given  by  my  Brother  Erskine,  that  the  re- 
citals are  not  evidence  against  the  present  defendants,  and 
that  the  40th  section  leaves  the  rights  of  all  parties  just 
where  they  were.  But  the  question  here  is,  whether  the 
plaintiffs  have  not  a  right  of  possession  as  against  a  wrong- 
doer. They  daim  under  a  lease  from  certain  persons  who 
are  called  the  lords  of  Mold;  and  they  have  entered  under 
that  lease,  and  have  exercised  acts  of  ownership,  which 
amount  in  my  opinion  to  evidence  of  possession  of  all 
that  the  indenture  granted ;  being  such  acts  of  ownership 


seisin  of  the 
lesson. 
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as  alone  were  coinpatible  with  property  of  this  nature.   The        1840. 
question  then  is,  what  does  the  lease  grant  ?     It  professes 
to  demise  all  and  all  manner  of  mines  and  minerals  under 
all  or  any  part  of  the  messuages  or  tenements,  fields,  closes 
or  parcels  of  land  described  and  set  forth  in  the  map  there- 
unto annexed,  and  also  in,  upon,  or  under  all  or  any  part 
of  that  large  tract  of  common  called  Mold  Mountain ;  it 
then  goes  on  to  describe  the  boundaries,  that  on  the  East 
(the   side  on  which    the    dispute   arises)   being   certain 
"  antient  lands  in  the  townships  of  Gwernafield  and  Hen- 
drebifia.     Had  the  description  stopped  there,  it  could  not 
haye  been  disputed  that  the  lease  would  have  conveyed  to 
the  plaintiffs  the  minerals  under  the  locus  in  quo,  pro- 
Tided  it  were  locally  situate  without  the  boundary  of  the 
''antient  lands.''     But  it  is  said  that  the  effect  of  this  des- 
cription of  the  premises  is  cut  down  by  subsequent  words 
referring  to  a  map  or  plan  in  the  margin  of  the  lease. 
These  words  are  as  follows : — "  All  which  are  particularly 
described,  delineated,  and  distinguished  in  the  map   or 
plan  thereof  annexed  to  these  presents,  and  which  by 
agreement  of  all  the  several  parties  hereto  is  meant  and 
intended  to  be  taken  as  part  of  this  indenture.''     The 
lease,  however,  is  not  a  demise  of  so  inuch  as  is  described  in 
the  plan  :  but  a  lease  of  mines  and  minerals  under  certain 
lands  bounded   ''on  the  North  by  lands  belonging  to 
Philip  Davies  Cooke,  Esq.,  called  Bryn  Celyn,  on  the  West 
by  the  river  Alyn,  on  the  South  by  the  turnpike-road 
leading  from  Mold  to  Ruthin,  and  allotments  of  common 
lands  in  the  parish  of  Llanferras  belonging  to  the  Right 
Hon.  Earl  Grosvenor,  called  Careg  Cam  March  Arthur, 
and  on  the  East  by  antient  lands  in  the  townships  of  Gwer- 
nafield and  Hendrebiffa,^^  containing  fourteen  hundred  acres, 
or  thereabouts.    The  lease  then  goes  on  to  state,  by  way 
of  affirmation,  that  all  these  lands  "  are  particularly  de- 
scribed, delineated,  and  distinguished  in  the  map  or  plan 
thereof  annexed  to  those  presents."    It  seems  to  me  that 

rr2 
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1840.        this  objection  may  be  answered  upon  two  grounds.    First, 
supposing  this  affirmation  as  to  the  plan  did  exclude  the 
locus  in  quo^  still  I  think  that^  inasmuch  as  the  fonner 
part  of  the  description,  which  states  the  demised  premises 
to  be  bounded  on  the  East  by  antient  lands  in  Gwerna- 
field  and  Hendrebiffa,  is  quite  unequivocal,  the  subsequent 
statement — ^which  is  not  introduced  by  way  of  restraining 
or  limiting  the  eflfect  of  what  had  gone  before,  but  by  way 
of  affirmation  only — ^if  incorrect  as  to  the  plan  being  a 
true  delineation  or  description  of  the  premises  demised, 
would  not  narrow  the  eflfect  or  operation  of  the  former 
part  of  the  lease.     Many  cases  might  be  cited  which  in 
my  opinion  lead  to  that  result.    But  it  appears  to  me  that 
the  state  of  things  here  is  not  such  as  to  require  the  im- 
plication of  that  rule  of  law;  because  I  think  the  plan  in 
question  does  not  exclude  the  locus  in  quo.     It  is  drawn 
upon  an  exceedingly  small  scale,  and  does  not  affect  to 
describe,  and  in  fact  could  not  describe,  walls,  hedges,  or 
fences:  the  lines  of  road  are  probably  mere  imaginary 
lines :  each  parcel  of  land  has  a  number  affixed  to  it  in 
the  plan,  and  these  numbers  are  placed,  together  with  the 
owners'  names   and   amount  of  acreage,   in  columns  in 
another  part  of  the  lease.     The  effect  of  that  is  precisely 
as  if  each  parcel  of  land  were  described  by  a  name;  a 
demise  of  a  close  by  name  conveying  all  that  bears  that 
name.     I  do  not  therefore  think  there  is  any  necessary 
contradiction  in  the  description  of  the  parcels.    The  case, 
as  to  this  part,  stands  thus :  the  plaintiffs,  claiming  under 
a  lease,  have  exercised  acts  of  ownership  which  must  be 
taken  to  shew  that  they  have  become  possessed  of  all 
that  the  lease  intended  to  grant  to  them :  and  the  lease 
does  purport  to  have  granted  to  them  the  minerals  under 
the  locus  in  quo,  assuming  the  true  boundary  to  be  the 
red  line,  as  found  by  the  jury. 

A  point  was  made  in  the  course  of  the  agreement, 
though  not  much  pressed,  as  to  the  amount  of  damages. 
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Bnt  I  think  the  evidence  shewed  that  the  plaintiffs  were        1840. 
in  possession  of  the  whole^  and  not  merely  of  an  undivided 
portion  of  the  mines  and  minerals  demised^  and  that  there- 
fore they  were  entitled  to  recover  the  whole  value  of  the 
ore  taken  by  the  defendants. 

The  question  as  to  the  admissibility  of  the  agreements  3.  Af  to  the 
is  one  of  more  difficulty.     It  stands  thus : — The  lords  of  evidence!  * 
Mold,  the  plaintiffs'  lessors,  and  Mr.  Joshua  Price,  the 
owner  of  the  antient  land  called  Bryn  Dryniog,  the  de- 
fendants' lessor,  had  a  dispute  as  to  the  boundary  of  their 
sereral  lands.     The  parties  really  interested  in  the  matter 
were  the  respective  landlords  and  their  tenants.  An  agree- 
ment was  entered  into  in  May,  1839,  when  the  value  of 
the  ore  in  question  was  probably  known,  between  the 
lords  of  Mold  and  Price,  referring  the  question  of  bound- 
ary to  a  surveyor  named  Williams.     It  was  quite  probable 
and  natural  that  the  defendants,  who  could  have  no  claim 
except  under  Price,  should  concur  in  this  reference.    And 
from  the  evidence  it  appears  to  me  that  they  did  concur 
in  it.    They  knew  that  Williams  was  about  to  set  out  the 
boundary,  and  had  communications  with  him  on  the  sub- 
ject, were  present  when  it  was  done,  and  afterwards  one 
of  them.  Parry,  who  appeared  to  act  as  manager  for  the 
rest  of  the  defendants,  applied  to  the  agent  for  the  lords 
of  Mold  to  grant  them  a  lease  of  the  slip  of  land  in  ques- 
tion in  the  event  of  the  surveyor's  award  being  adverse  to 
their  claim.    That  clearly  was  evidence  whence  the  jury 
might  infer  an  acquiescence  on  the  part  of  the  defendants 
in  the  setting  out  of  the  boundary  under  this  agreement. 
It  18  true  that  the  defendants'  acquiescence  does  not  shew 
that  the  plaintiffs  were  parties  to  the  reference.     But  that 
was  not  necessary:  it  is  enough  that  the  defendants  were 
substantially  parties  to  it.     I  think  the  agreement  was 
properly  admitted  in  evidence:    and,  all  the  objections 
failings  the  rule  for  entering  a  nonsuit  must  be  discharged. 

Rule  discharged. 
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Saturday,  Prance  and  HiLL  V.  White  and  Others. 

June  27  th,      ^ 

To  a  declaration   X  HIS   was  an  action  by  the  plaintiff's  against  Josepli 

work andU-**'  White,  James  Williams,  Benjamin  Bonlter,  Maiy  Ann 

wve'rahTifend-   0^^®^^    WUliam  Robinson  and  Mary   his  wife,  Josiah 

ants,  charging    Griffiths,  and  Susannah  Griffiths. 

the  promise  to 

have  been  made  The  declaration  stated  that  i?ie  defendariis,  on  &t9l{9t 
intl^geneS  ^^y>  ^^^''^  ^®^®  indebted  to  the  plaintiflFs  in  100/.  for  the 
the  defendants   ^j^grk  and  labonr,  care,  diliffence,  joumies,  and  attendances 

pleaded  in  a-  ^  ^         a  ^  a 

batement  the  of  the  plaintiffs  by  them  and  their  clerks  before  that  time 
twoothers!  The  done,  performed,  and  bestowed  as  the  attomies  and  solici- 
wllVthrjudg^  tors  of  and  for  the  defendants,  and  otherwise,  and  npon 
ment,  on  the  their  retainer,  in  and  about  certain  businesses  of  the  de- 
of  the  defend-  fendonts,  and  for  ttie  drfendanis,  and  at  their  request,  and 
feme^ovMt  ^^^  ^^^^  ^^®  *"^^  ^^  right  payable  to  the  plaintiffs  in  respect 
■ued jointly       thereof:  And  in  lOOZ.  for  money  before  then  paid  by  tie 

with  her  bus-  ^  r  j 

band,  and  the  plaintiffs  for  the  usc  of  the  defendants,  at  their  request : 
not  stotc°that  And  in  100/.  for  money  found  to  be  due  and  owing  from 
madVb"*her^"  /A«  defendants  to  the  plaintiffs  on  an  account  then  stated 
before  the  mar-  between  them  :  And  thereupon  the  defendants,  in  conside- 
biguityinthe  ration  of  the  premises  respectively,  then  promised  the 
fng  aided  by  *"  pl^uitiffs  to  pay  them  the  said  several  monies  respecti?cly 
the  plea.  qq  pequcst :  Yet  the  defendants  had  disregarded  their  pro- 

mises, and  had  not,  nor  had  either  of  them,  paid  any  of 
the  said  monies,  or  any  part  thereof:  To  the  damage  &c. 

The  defendants  pleaded  that  the  said  alleged  promise  in 
the  declaration  mentioned  was  made  by  them  the  said  de- 
fendants jointly  with  one  John  Griffiths  and  one  John 
Boulter,  who  were  still  living,  and  who  at  the  time  of  the 
commencement  of  the  suit  were  and  still  are  resident 
within  the  jurisdiction  of  this  court,  and  not  by  the  de* 
fendants  alone — concluding  with  a  verification  and  prayer 
of  judgment. 

Replication,  that  the  said  promise  in  the  dedaration 
mentioned  was  not  made  by  the  defendants  jointly  with 
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the  said  John  Griffiths  and  John  Bonlter,  in  manner  and         1840. 
form  as  in  the  said  plea  was  alleged — conclnding  to  the       franck 
coimtry. 

At  the  trial  a  general  verdict  was  fonnd  for  the  plain- 
tifilB,  damages  37/.  10^. 

R.  V.  Richards,  in  Easter  Term  last,  obtained  a  rule  nisi 
to  arrest  the  judgment,  on  the  ground  that  the  declaration 
stated,  that,  amongst  other  defendants,  the  defendants 
William  Bobinson  and  Hannah  his  wife  were  indebted, 
and  promised,  and  did  not  aver  that  such  debt  arose  or 
that  such  promise  was  made  before  their  marriage.  He 
submitted  that  no  principle  of  law  was  more  clear  than 
this — ^that,  if  a  woman  whilst  sole  contracts  a  debt,  and 
afterwards  marries,  the  husband  and  wife  must  be  sued 
jointly ;  but  in  that  case  it  must  appear  upon  the  record 
in  what  right  the  wife  is  made  a  defendant :  and  he  cited 
Morris  and  Wife  v.  Norfolk,  1  Taunt.  212,  where  a  declar- 
ation against  baron  and  feme  for  a  debt  of  the  feme  con- 
tracted before  marriage,  alleging  a  promise  by  the  feme 
after  the  marriage  to  pay  the  debt,  was  held  bad  on  writ 
of  error. 

ChatmeU,  Serjeant  {Talfourd,  Serjeant,  was  with  him), 
contra. — ^Every  fair  intendment  must  be  made  to  support 
the  judgment.  If  the  declaration  can  be  read  in  any  way 
that  will  make  it  good,  the  court  will  so  read  it.  There  is 
no  allegation  in  this  declaration  that  the  promise  was 
made  after  the  marriage  of  William  Robinson  and  Han* 
nah:  the  allegation  that  the  defendants  then  promised 
refers  to  the  time  of  the  accrual  of  the  cause  of  action, 
and  not  to  the  time  of  the  commencement  of  the  action.  It 
is  perfectly  consistent  with  this  declaration  to  suppose  that 
William  Robinson  and  Hannah  might  have  been  in  part- 
nership, and  afterwards  intermarried.  In  Morris  v.  Norfolk, 
the  declaration  alleged  that  the  promise  was  made  after 
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1840.  ^  the  marriage;  and  that  was  the  ground  of  the  decision.  In 
Bern  §•  Ux.  v.  Matiaire,  Rep.  temp.  Hard.  119  (S.  C.  nom. 
Bourn  and  Wife  v.  Mattaire,  Bui.  N.  P.  53,  Sel.  N.  P.,  8th 
edit.,  289),  where  husband  and  wife  joined  in  replevin,  and 
the  defendant  avowed  for  rent  arrear,  after  verdict,  it  was 
objected  that  the  husband  and  wife  could  not  have  a  joint 
property  in  personal  chattels  after  the  marriage,  and  con- 
sequently that  the  replevin  ought  to  have  been  brought  by 
the  husband  alone :  and  Lord  Hardwicke  said :  ''  As  to  the 
first  exception,  it  depends  on  this  foundation,  that  husband 
and  wife  cannot  have  a  joint  property  in  chattels;  and  in 
general  this  is  true,  because  the  marriage  is  a  gift  of  all 
chattels  to  the  husband  :  but,  in  this  case,  it  does  not  ap- 
pear that  the  taking  was  during  the  coverture,  nor  can  we 
presume  it  was,  and  the  plaintiffs  for  aught  appears  might 
be  jointly  possessed  of  those  goods  before  marriage,  and  if 
that  were  the  case,  that  they  were  so  jointly  possessed  he- 
fore  marriage,  and  those  goods  taken  before  marriage,  tbey 
may  after  coverture  join  in  the  replevin,  and  declare  for 
taking  the  goods  of  husband  and  wife ;  and,  if  there  be 
such  a  case,  we  must  take  it  to  be  so  here,  because  tbe 
avowry  allows  a  property  in  them  both,  if  it  may  be,  by  not 
disputing  the  property,  as  the  avowant  might  have  done." 
So,  here,  the  issue  being  on  a  plea  in  abatement,  that  there 
was  a  promise  good  in  law  is  admitted;  the  only  question 
raised  is  whether  or  not  certain  other  parties  ought  to  have 
been  made  co-defendants.  In  Gardiner  v.  WURaxM,  2 
C.  M.  &  B.  78,  in  case  for  a  libel,  one  of  the  counts  set 
forth  the  following  libel,  contained  in  a  letter  addressed 
to  one  C.  A.  P. — "  I  (meaning  the  defendant)  have  rea- 
son to  suppose  that  many  of  the  flowers  of  which  I 
(meaning  the  defendant)  have  been  robbed,  are  growiag 
upon  your  premises  (thereby  meaning  that  the  plaintiff 
had  been  guilty  of  larceny,  and  had  stolen  from  the  de- 
fendant certain  plants,  roots,  and  flowers  of  the  defendant, 
and  had  disposed  of  them  unlawfully  to  C.  A.  P.,  and  an- 
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lawfidly  placed  tliem  in  the  garden  of  the  last-mentioned        jg^Q^ 
person)/'     Upon  motion  in  arrest  of  judgment,   on  the 
groond  that  larceny  oould  not  be  committed  of  flowers, 
and  that  the  innuendo  tf as  too  large :  the  court  held  that 
the  count  was  good.     Lord  Abinger  there  says :  "  Any 
assignable  case  which  will  support  the  verdict  must  be  pre- 
sumed/'   And  Parke,  B.,  says :  "The  court,  after  verdict, 
will  intend  that  the  libel  meant  flowers  which  were  the 
subject,  if  there  be  any  case  in  which  flowers  can  be  the 
sebject,  of  larceny.    That  they  may  be  so,  appears  from 
the  recent  statute  of  7  &  8  Geo.  4,  c.  29,  s.  42,  which 
makes  the  stealing  of  flowers  &c.,  after  a  previous  convic- 
tion, felony.''     In  Sheen  v.  Richie,  5  M.  &  Welsby,  175,  in 
troTer  against /our  defendants  by  the  assignees  of  an  insol- 
yent,  the  first  count  alleged  that  the  insolvent,  before  his 
inaolvency,  was  possessed  of  certain  goods  &c. ;  that  the 
same  afterwards,  and  before  the  insolvency,  came  to  the 
possession  of  two  of  the  defendants  by  finding ,-  that  these 
two  would  not  deliver  them ;  and  that  the  said  defendants, 
after  the  insolvency,  converted  them :  the  second  count 
was  on  the  possession  of  the  assignees,  and  alleged  a  con- 
version by  the  said  defendants :  and  it  was  held,  after  ver- 
dict, that  the  declaration  alleged  in  each  count  a  sufficient 
breach  as  against  the  four  defendants.     Parke,  B.,  there 
says :  "  The  word  '  said'  may  possibly  be  ambiguous,  since 
it  may  refer  either  to  the  four  defendants  named  in  the 
commencement  of  the  count,  or  to  the  two  afterwards 
mentioned;  but,   at  all  events,  that   should  have  been 
made  the  subject  of  a  special  demurrer :  and  the  second 
count  is  the  ordinary  one  upon  a  conversion  by  all  the 
defendants  in  the  time  of  the  assignees.    It  seems  to 
me,  therefore,  that  this  objection  is  not  available  aft^er 
verdict."     In  the  same  case — the  declaration  being  in  tro- 
ver for  goods,  chattels,  and  fixtures  (enumerating  among 
other  merely  moveable  articles,  stoves,  shelves,   closets, 
capboards,  &c.) — ^it  was  also  held,  after  verdict  (general 
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1840.  damages  having  been  assessed  on  the  whole  declaration), 
that  the  word  "  fixtures"  is  not  necessarily  to  be  taken  to 
mean  things  affixed  to  the  freehold;  and  therefore  the 
court  reftised  to  arrest  the  judgment.  And  the  same 
learned  Baron  said :  "  If  it  had  clearly  appeared  that  the 
plaintiff  meant  to  sue  in  respect  of  fixtures  properly  so 
called — ^things  affixed  to  the  freehold — ^the  declaration 
would  be  bad  after  this  assessment  of  general  damages; 
but,  after  verdict,  we  ought  to  make  every  reasonable  m- 
tendment  in  favour  of  the  declaration;  and  it  does  not 
necessarily  follow  that  the  word  'fixtures'  must  import 
things  affixed  to  the  freehold,  nor  has  the  word  necessarilf 
acquired  that  legal  sense/' 

Gray,  in  support  of  the  rule. — Morris  and  Wife  v.  Nor- 
folk, 1  Taunt.  212,  was  cited  merely  for  the  purpose  of 
shewing  that  a  married  woman  could  not  make  a  valid 
promise.  But  Bidgood  v.  Way,  .2  W.  Blac.  1236,  is  pre- 
cisely in  point :  it  was  there  held  that  a  husband  and  wife 
cannot  join  in  assumpsit,  without  stating  the  interest  of 
the  wife.  [Maule,  J. — There  was  no  pleading  over  in  tliat 
case.]  The  defendant  suffered  judgment  by  default.  [Its- 
dal,  C.  J. — It  was  impossible  in  that  case  to  infer  that  the 
promise  was  made  by  the  wife  dum  sola :  here  it  is  left  in 
ambiguo.]  The  ground  here  urged  in  support  of  the  de- 
claration might  equally  have  been  urged  in  KeywortA  v. 
HUl,  8B.&A.685(185),  if  available.  [Tindal,C.3.— 
Suppose  a  man  and  woman  carrying  on  trade  in  partner- 
ship make  a  promissory  note,  and  afterwards  marry:  would 
not  that  be  a  good  promise  by  both?     Here  the  plea  ad- 

(135)    There,  a  declaration  in  there  can  be  any  case  of  aoonTer- 

trover  against  husband  and  wife  sion  without  an  ultimate  change  of 

stated  that  the  defendants  convert-  property,  we  are  bound*  after  ^er- 

ed  the  property  to  their  own  use  :  diet,  to  imply  that  it  was  such  a  con- 

and  this  was  held  sufficient  after  version  as  the  yrik  could  be  guStj 

verdict :  and  Bayley,  J.,  said  :  "  If  of." 
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mits  a  promise,  but  alleges  that  it  was  made  by  the  de- 
fendants jointly  with  two  others  who  are  not  sued.  We 
can  only  assume  that  Hannah  Robinson  could  make  a  valid .  »• 

promise,  by  supposing  it  to  have  been  made  before  the 
marriage.]  There  is  nothing  upon  the  face  of  the  decla- 
ration to  shew  a  promise  before  coverture. 

TiNDAL,  C.  J. — It  is  a  general  rule  that  judgment  can 
only  be  arrested  on  the  ground  of  some  error  appearing  on 
the  face  of  the  record.  Looking  at  the  record  in  this  case, 
it  seems  to  me  to  be  left  in  doubt  whether  the  contract 
npon  which  the  plaintiffs  are  declaring  was  entered  into 
before  or  after  the  marriage  of  William  Robinson  and 
Hannah.  If  it  were  made  by  both  before  the  marriage 
(which  is  perfectly  possible),  it  was  necessary  that  the  wife 
should  be  joined.  And  there  is  nothing  upon  the  face  of 
the  record  to  shew  that  the  promise  was  not  made  before 
the  marriage.  On  the  contrary,  it  is  rather  to  be  assumed 
that  it  was,  and  that  therefore  the  promise  was  one  that 
could  be  legally  insisted  upon;  for,  the  plea  is  in  abatement, 
''that  the  said  alleged  promise  in  the  declaration  men- 
tioned was  made  by  the  defendants  jointly  with  John  Grif- 
fiths and  John  Boulter,  and  not  by  the  defendants  alone'^ — 
assuming  that  the  promise  was  such  a  one  as  the  law 
would  acknowledge.  I  see  no  reason,  therefore,  why  we 
should  intercept  the  judgment:  but  think  the  parties  should 
be  left  to  their  writ  of  error. 

BosANQUET,  J. — Upon  the  face  of  the  declaration  it  is 
left  quite  in  doubt  whether  the  promise  alleged  was  made 
before  or  after  the  marriage.  We  may  therefore  look  at 
the  manner  in  which  the  defendants  themselves  have 
treated  it.  The  plaintiff  seeks  to  recover  in  assumpsit 
against  husband  and  wife,  which  he  can  only  do  on  the 
ground  of  a  promise  made  by  both.  The  plea  is  that  the 
promise  alleged  was  made  by  the  defendants  jointly  with 
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1840.  two  others^  and  not  by  the  defendants  alone.  The  plea 
therefore  admits  that  all  the  defendants  did  make  the  pro- 
mise. I  think  there  is  no  ground  for  arresting  the  judg- 
ment. 

CoLTMAN^  J. — I  am  also  of  opinion  that  the  role  for 
arresting  the  judgment  ought  to  be  discharged.  The  de- 
claration upon  the  face  of  it  contains  an  allegation  of  a 
promise  made  by  all  the  defendants.  And  it  is  perfectly 
consistent  with  the  whole  record  that  the  promise  might 
have  been  made  in  the  manner  suggested  by  my  Brother 
Channell. 

Matjle,  J. — ^I  also  think  this  declaration^  in  the  present 
state  of  the  record^  sufficient.  Had  there  been  a  special 
demurrer  on  the  ground  that  the  promise  was  not  alleged 
to  have  been  made  before  the  marriage^  the  case  might 
have  been  different.  But  here^  the  declaration  states  that 
the  defendants  were  indebted  for  work  done  &c.  for  the  de- 
fendants, at  their  request^  and  that  they^  in  consideratioQ 
of  the  premises,  promised  to  pay.  There  is  nothing  on  die 
face  of  the  declaration  to  shew  that  William  Bobinson  and 
Hannah  were  married  at  any  time  before  the  promise  was 
made.  It  is  left  altogether  ambiguous  and  uncertain  whe- 
ther the  promise  was  before  or  subsequent  to  the  mar- 
riage. Now^  there  clearly  could  be  no  promise  binding  in 
law  upon  the  wife,  unless  made  before  the  marriage.  The 
plea  admits  that  there  was  such  a  promise  as  would  in  law 
bind  the  defendants,  but  that  it  was  made  by  other  per- 
sons jointly  with  them.  The  only  issue  on  the  plea  in 
abatement  was,  whether  or  not  the  promise  declared  on 
was  made  by  the  other  persons  jointly  with  the  defendants. 
I  think  we  ought  not  to  arrest  the  judgment,  but  leave  the 
defendants  to  bring  a  writ  of  error^  if  they  are  dissatisfied 
with  the  judgment  of  the  court. 

Rule  discharged. 
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1840. 

Attwood  v.  Taylor,  Shears,  and  Small.  Saturday, 

'  '  Juue  27th. 

Y  a  memorandum  of  agreement  made  the  10th  June,   By  an  agree- 
1825,  between  John  Attwood  (the  plaintiif )  of  the  one  part,   loth  June, 

1823,  between 
the  plaintiflTand 
the  defendants,  the  former  agreed  to  sell  and  the  latter  to  purchase  certain  iron -works  and  estates 
for  600,000/..  to  be  paid  as  fnllowsr  — a  deposit  of  25,000/.,  200,000/.  on  the  1st  October  then 
next  (on  payment  of  which  the  defendants  were  to  be  let  into  pos.session),  100,000/.  on  the  15th 
April,  1826.  100,000/.  on  the  15th  October,  1826,  100,000/.  on  the  15th  April,  1827,  and 
75.000/.  on  the  15ih  October  1827,  "  with  intfreat  for  the  same  sums,  at  the  rate  of  5  percent. 
|»r  annum,  to  be  reckoned  from  the  1st  October  then  next  (1825)  until  the  day  uf  payment  there- 
of, such  interest  to  be  paid  by  equal  half-yearly  payments." 

By  a  second  agreement  between  the  parties,  of  the  Ist  October,  1825,  certain  alterations 
were  made  as  to  the  time  fur  the  completing  the  title,  and  in  some  other  respects  ;  but  it  was 
(amongst  other  things)  expressly  provided  that  nothinfr  therein  should  disturb  or  alter  the  pay- 
ment of  the  three  instalments  of  100,000/.  each  (ihe  25,000/.  and  200,000/.,  having  been  paid), 
or  of  the  inrerest  thereof,  on  or  before  the  days  or  times  appointed  in  that  behalf  in  the  first 
agreement,  and  also  the  interest  of  the  said  sum  of  75.000/.  down  to  tlie  15th  October,  1827, 
iQdui>i?e:  but  it  was  thereby  agreed,  *'//i/i/,  instead  of  the  said  instalment  oflS),OOOI.  being  uaid 
w  the  ibth  October,  1827,  the  said  iastafment  of  75,000/.  should  be  left  upon  the  security  of  the 
taid  estates  and  property  at  interest^  at  the  rate  of  4^  per  cent,  pe'  annum,  and  to  be  then  made  by 
mijr  ofwtortftage  to  the  vendor,  with  a  eooenant  to  put/  tltesamf,  as  ivfH  principal  as  interest,  and  to 
eeHtimtie  to  a  period  of  four  I  et^  years  from  the  said  \5lh  October,  1827." 

By  a  third  agreement,  of  the  'Ith  November,  1825,  the  purchasers  were  relieved  from  all  per- 
sonal liability  to  tiie  payment  of  the  instalments,  "except  that  they  should  be  and  remain  ans- 
werable for  and  liable  to  the  payment  of  the  interest  on  the  remaining  instalments  of  the  said 
purchase -money  as  in  the  fir:>t  agreement  expressed,  so  long  as  they  remained  in  possession  of 
the  premises,  ur  any  part  thereof;"  and  50,000/.  of  the  purchase-money  was  remitted. 

In  an  action  upon  these  agreements,  the  plaintiff  in  his  declaration  omitted  the  proviso 
printed  above  in  italic,  and  assigned  for  breach  the  non  payment  by  the  defendants  of  89,375/., 
the  amount  of  eleven  half- yearly  instalments,  at  the  rate  of  5  per  cent,  per  annum,  upon 
325,000/.,  the  balance  of  the  purchase-money  remaining  unpaid ;  and  also  the  non  payment  of 
interest  upon  those  several  half  yearly  payments  from  the  several  days  and  times  at  which,  ac- 
cording to  the  agreements,  they  respectively  became  due.  The  defendants  paid  into  court 
87,3)2/  ]0s.,  contending  that,  upon  the  proper  construciion  of  the  whole  of  the  contracts,  the 
interest  upon  the  last  instalment  of  75,000/.  was  to  be  calculated  at  the  rate  of  4^  per  cent,  from 
the  J5th  October,  1827.  and  nut  at  5  per  cent.  The  jury  returned  a  verdict  tor  the  plaintiff  for 
2062/.  10«.,  being  the  difference  occasioned  by  the  disputed  ^  per  cent,  upon  the  75,000/. 

Held— first,  that,  upon  the  proper  construction  of  the  whole  of  the  three  agreements,  the  plain- 
tiff was  entitled  to  interest  upon  the  325,000/.,  at  5  per  cent.,  from  the  limes  at  which  the  instal* 
ments  were  payable  to  the  day  on  which  he  would  in  the  ordinary  course  be  entitled  to  sign  final 
judgment— the  events  contemplated  by  the  second  agreement,  that  would  have  entitled  the  de- 
fendants to  be  charged  only  with  the  reduced  interest  on  the  75,000/.  (viz.  the  payment  of  the 
three  instalments  of  50,000/.,  100.000/.,  and  100,000/.,  and  the  execution  of  a  mortgage  and 
covenant,  never  having  happened. 

Secondly,  that  the  plaintiff  was  not  entitled  to  interest  upon  the  half-yearly  instalments,  inde- 
pendently of  th?  statute  3  &  4  Will.  4,  c.  42,  s.  28,  there  being  neither  an  express  promise  to  pay 
interest  on  each  sum  which  should  become  due  for  interest,  nor  a  written  contract  to  pay  a  sum 
certain  for  interest  on  such  sums,  so  as  to  make  the  interest  itself  a  debt  due  on  a  day  certain  ; 
and  the  transaction  not  being  a  mercantile  one  in  which  interest  upon  interest  is  usually  allowed 
in  the  course  of  trade. 

And,  it  having  been  left  to  the  jury,  under  the  statute,  to  exercise  their  discretion  in  the 
natter  with  vrr//  strong  expressions  of  opinion  on  the  part  of  the  judge,  and  they  having  de- 
clined to  allow  such  interest — The  court  refused  to  interfere. 

Qu«re,  whether  upon  the  record  as  framed— the  payment  into  court  admitting  thtf  contract — 
it  was  competent  to  the  defendants  to  set  up  the  proviso  in  the  second  agreement  (in  italic 
above)  which  the  declaration  omitted  to  notice,  in  order  to  qualify  the  amount  of  damages  t 
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1840. 


Attwood 


Taylor. 


Deposit  of 
25,000/.,  to  be 
paid  over  to 
vendor  on  pos- 
session being 
given ; 


200,000/.  to  be 
paid  Oct.  1, 
1825, 

and  on  payment 
thereof  posses- 
sion to  be 
given. 


Abstract  to  be 
delivered. 


and  Jolin  Taylor,  James  Hemy  Shears^  and  Robert  Small 
(the  defendants),  of  the  other  part,  it  was  agreed  as  fol- 
lows : — ^^'The  said  John  Attwood  agreed  to  sell  to  the  said 
Taylor,  Shears,  and  Small,  and  the  said  Taylor,  Shears, 
and  Small  agreed  to  purchase  of  the  said  John  Attwood, 
the  freehold  and  leasehold  estates,  iron-works,  collieries, 
and  other  property  mentioned  and  comprised  in  the  sche- 
dule thereunder  written,  at  and  for  the  price  or  sum  of 
600,000/.,  to  be  paid  as  thereinafter  mentioned:  and  it  was 
thereby  agreed  that  the  sum  of  25,000/.  in  Exchequer  bills 
should  on  the  signing  of  that  agreement  be  paid  by  Tay- 
lor, Shears,  and  Small,  into  the  hands  of  Messrs.  Hoaie, 
Bametts,  &  Co.,  bankers,  to  the  joint  account  of  them  the 
said  Taylor,  Shears,  and  Small,  and  John  Attwood,  by  way 
of  deposit ;  which  said  Exchequer  bills  were  to  be  paid  OTer 
to  the  said  John  Attwood,  on  giving  possession  as  therein- 
after mentioned :  and  the  said  Taylor,  Shears,  and  Small 
agreed  to  pay  to  the  said  John  Attwood  the  further  smn 
of  200,000/.  on  the  1st  October  then  next :  and  the  said 
John  Attwood  agreed,  on  payment  of  such  sum  of  200,000/., 
and  on  the  title's  being  accepted,  to  gire  full  and  com- 
plete possession  of  the  several  freehold  and  leasdiold 
estates  and  other  property  thereby  contracted  to  be  sold 
to  the  said  Taylor,  Shears,  and  Small;  and  at  the  same 
time,  if  required,  to  convey,  assign,  and  assure,  by  good 
and  sufficient  conveyances  and  assurances,  to  tnistees,  in 
trust  to  secure  the  residue  of  the  purchase-money  and 
interest  by  the  instalments  thereinafter  mentioned,  and, 
subject  thereto,  in  trust  for  the  purchasers  or  as  they 
should  direct  and  appoint:  and  the  said  John  Attwood 
agreed  on  his  part,  forthwith,  or  within  one  month,  to 
deliver  to  the  said  Taylor,  Shears,  and  Small,  or  th<9r 
solicitors,  an  abstract  of  title  to  the  property  sold,  and 
to  deduce  a  good  title  thereto,  with  such  exceptional,  never- 
theless, as  were  stated  in  the  schedule  to  the  agreement, 
and  except  that  the  said  John  Attwood  should  not  be  re- 
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quired  to  shew  the  lessors'  title  to  the  leasehold  property,         1840. 

or  their  leasing  powers :  And  the  said  Taylor,  Shears,  and       attwood 

Small  agreed  to  pay  to  the  said  John  Attwood  the  residue  •• 

^^  ^  "^  Tatlok. 

of  the  said  purchase-money  by  the  following  instalments, 

viz.  100,000/.  on  or  before  the  15th  April,  1826,  100,000/.  Residue  of  pur. 
on  or  before  the  15th  October,  1826,  100,000/.  on  or  be-  ^^S^ert,' 
fore  the  15th  April,  1827,  and  75,000/.  on  or  before  the 
15th  October,  1827,  with  interest  for  the  same  sums  at 
the  rate  of  5  per  cent,  per  annum,  to  be  reckoned  from  the 
1st  October  then  next  until  the  day  qf  payment  thereof; 
such  interest  to  be  paid  by  equal  half-yearly  payments,  payable  half- 
and  to  be  secured  by  the  joint  and  several  bond  of  the  said  ^**' 
Taylor,  Shears,  and  Small :  And  the  said  Taylor,  Shears, 
and  Small  agreed  to  purchase  and  pay  for  at  the  time  of 
taking  possession,  by  a  good  bill  at  two  months'  date,  the 
following  property,  viz.  (here  followed  an  enumeration  of 
articles  to  be  taken  at  certain  fixed  prices,  or  in  some  cases 
by  Taluation) :  And  it  was  further  agreed  that  the  said  John  Vendor  to  clear 
Attvood  should  clear  up  and  pay  all  taxes  and  other  outgo-  "^ 
ings  payable  in  respect  of  the  property  contracted  to  be 
sold,  up  to  the  time  of  giving  possession,  from  which  period 
the  said  Taylor,  Shears,  and  Small  should  be  entitled  to  the 
rents  and  profits;  and  that  the  said  John  Attwood  should, 
with  all  proper  despatch,  complete  the  main  railway,  and 
proceed  with  the  pits  and  all  other  works  now  in  progress;  Purchasert  to 
and  that  the  said  Taylor,  Shears,  and  Small  should  take  to  i,,^  ~°' 
and  assume  all  contracts  with  the  workmen  and  contractors 
belonging  to  the  said  works,  and  also  the  agreements  for 
surface  rent  payable  by  the  said  John  Attwood  to  any  pro- 
prietor of  lands  over  which  any  railroads  of  the  said  John 
Attwood  passed.^' 

By  a  second  agreement,  made  on  the  1st  October,  1825,  second  agree- 
between  the  same  parties — ^reciting  the  agreement  of  the  i82^reciting 
10th  June,  1825,  and  also  reciting  that   "the  sum  of  that  the  25.000/. 

°  bad  been  depo- 

25,000/.  Exchequer  bills  had  been  accordingly  paid  by  sited 
Taylor,  Shears,  and  Small  in  manner  mentioned  in  the 
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1840. 

Attwood 

e. 
Taylor. 
[and  abstracts 
delivered ; 


that  objections 
had  been  made 
to  the  title ; 


and  that  the 
time  for  pay- 
ment of  the 
25  000/.  and 
200.000/.  had 
arrived  subject 
to  the  title.] 


Agreement  to 
vary  the  first 
contract 


On  payment  of 
th.*  25,Q0OL 
and  200,000/. 
to  the  vendor, 
the  purchasers 
t  i  be  let  into 
possession, 


without  preju- 
dice. 


before-recited  agreement  in  that  behalf,  [and  several  ab- 
stracts of  title  (purporting  to  be  abstracts  of  the  title  of 
the  said  John  Attwood  to  the  whole  of  the  several  free- 
hold, leasehold,  and  other  estates  and  property  so  con- 
tracted to  be  sold  by  hitn  as  aforesaid)  had  been  delivered 
by  him,  or  on  his  behalf,  to  the  solicitors  of  Taylor,  Shears, 
and  Small,  and  the  several  titles  (as  there  respectively  de- 
duced) had  undergone  and  were  still  in  a  course  of  inves- 
tigation, several  points  having  been  made  thereon,  and  cer- 
tain objections  taken  thereto,  some  whereof  still  remained 
to  be  satisfactorily  explained  or  removed  :  And  further  re- 
citing that  the  time  having  arrived  for  the  payment  of  the 
200,000/.  and  for  the  delivery  of  the  Exchequer  bilb  to  the 
said  John  Attwood,  and,  had  the  title  of  the  said  John  Att- 
wood to  the  said  premises  been  then,  as  the  said  John  Att- 
wood at  the  time  of  entering  into  the  said  contract  appre- 
hended it  would  be,  in  a  fit  state  for  acceptance  on  the  part 
of  the  said  purchasers,  the  time  would  also  have  arrived  for 
giving  possession,  if  required,  of  the  said  several  estates  and 
property  to  the  said  purchasers ;] — ^it  had  been  agreed,  in 
consequence  of  the  then  present  state  of  the  title,  that 
the  said  recited  agreement  should  be  varied  and  other- 
wise added  to,  in  manner  thereinafter  mentioned'' — ^it  was 
thereby  witnessed,  "  that,  upon  the  delivery  of  the  said  Ex- 
chequer bills,  and  payment  of  the  said  sum  of  200,000^  to 
the  said  John  Attwood,  in  addition  to  any  other  payments 
required  to  be  made  by  the  said  recited  agreement  on  deli- 
very of  possession,  Taylor,  Shears,  and  Small  should  be  let 
into  and  might  take  the  immediate  possession  for  their  own 
benefit  of  so  much  of  the  said  several  estates  and  propertj 
so  contracted  to  be  sold  to  them  as  aforesaid,  as  were  then 
in  the  actual  occupation  of  the  said  John  Attwood,  and 
into  the  receipt  of  the  rents  and  profits  of  the  residue 
thereof,  and  in  as  full  and  ample  a  manner  as  if  the  title 
thereto  had  been  accepted  previously  thereto  by  them,  and 
possession  given  under  the  said  recited  contract ;  without 
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sucli  possession^  nevertheless^  when  taken^  being  or  being         1840. 
deemed  or  considered  by  the  said  John  Attwood  as  an  ac- 
ceptance of  the  title^  or  an  abandonment  on  the  part  of 
Tajlor,  Shears^  and  Small  of  their  right  to  have  all  valid 
objections  to  the  said  title  removed^  and  all  defective  evi* 
dence  supplied  by  or  at  the  expense  of  the  said  John  Att* 
wood :  And  he  the  said  John  Attwood  did  thereby  further  vcndot  to  re^ 
agree  that  he,  or  his  heirs,  executors,  or  administrators,  ^^'^^J^* 
should  and  would  forthwith  proceed,  and  within  a  reasonable  ^?  » rcMonaWe 
time  after  the  date  of  that  agreement  remove  all  valid  ob* 
jections  made  or  to  be  made  to  the  said  title,  and  complete 
aDf  evidence  which  might  be  defective  therein,  and  in  all 
respects  make  the  title  as  perfect  as  it  should  be  within 
the  power  of  the  said  John  Attwood,  or  his  heirs,  execu- 
tors, or  administrators,  to  do;  and  did  and  should,  on  or  and  to  convey 
before  the  15th  April  then  next  ensuing,  and  that  whether  given  day.' 
the  title  should  have  been  then  fully  completed  or  otherwise, 
and  irithout  prejudicing  the  right  of  having  the  same  com- 
pleted whare  then  defective,  and  with  all  other  necessary 
parties  whose  concurrence  could  at  the  time  be  obtained 
for  that  purpose,  convey  or  otherwise  assure  the  said  seve- 
ral estates  and  property  so  contracted  for  as  aforesaid,  in 
manner  and  upon  the  several  trusts  provided  for  in  the 
^d  recited  agreement  upon  that  behalf,  and  in  all  re« 
spects  according  to  the  same  agreement,  so  far  as  related 
to  such  assurance  or  assurances,  and  in  the  same  manner 
M  if  the  title  had  been  then  complete  and  accepted,  and 
possession  given  thereon  under  that  agreement:  Provided,  Provided  that 
nevertheless,  and  it  was  thereby  further  agreed  by  and  be-  Set^hr^iwud- 
tween  the  said  parties  to  those  presents,  that  nothing  ^^^^^f  ^^^y^ 
therein  contained  was  intended  to  disturb  or  alter  the  and  interest, 
payment  of  the  said  three  several  instalments  of  100,000/.  disturbed; 
each,  or  of  the  interests  thereof,  on  or  before  the  dap  or 
times  appointed  or  mentioned  in  that  behalf  in  the  said 
recited  agreement,  or  the  right  of  the  said  John  Att- 
wood to  have  the  same  respectively  paid  to  him  aceord- 

VQL.   I.  B  s 
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1840.  inglj'  ^^^  ^^  ^^^  interest  on  the  said  sum  of  75,000/. 

^J^^^J^J^  down  to  the  15th  October,  1827,  inclusive;  [but  it  was 

«•  thereby  further  agreed,  that^  instead  of  the  said  instal- 

[but  that,  in-  ™®^^  ^^  75,000/.  being  paid  on  the  15th  October,  1827, 

•teadofthein-  the  said  instalment  of  75,000/.  should  be  left  upon  the 

•tolmentof  .*•,.-,  ,  . 

75,oooL  being  secunty  of  the  said  estates  and  property  at  interest,  pay- 
Oct  1827*  the  *^ble  half-yearly,  at  the  rate  of  four  and  a  half  per  cen- 
•ame  should  be    ^um  per  annum,  and  to  be  then  made  by  way  of  mort- 

left  on  mortgage  r  ^  j         j 

at  H  per  cent  gage  to  the  said  John  Attwood,  with  a  covenant  to  pay 
fourteen  years,  the  same,  as  well  principal  as  interest,  and  to  continue 
to  a  period  of  fourteen  years  from  the  said  15tli  Octo- 
Provisionin  bcr^  1827;  and  also,  that,  if  it  should  happen  when  the 
^Ue  rwmdn-  *^®  woidd  have  arrived  for  payment  of  the  said  instal- 
i?*  ^^?i*  ^**  Dient  of  75,000/.,  according  to  the  terms  of  the  said  recited 

Oct  1827 :  9  i  ^ 

agreement  (namely,  the  said  15th  October,  1827),  that 
there  should  be  any  valid  objection  or  objections  then  ex- 
isting to  the  said  title,  either  as  to  the  whole  or  as  to  anj 
part  of  the  premises  therein  comprised,  or  there  should  be 
then  any  defect  of  evidence  in  the  said  title  unsupphed,  or 
if  any  legal  estate  should  be  then  outstanding  in  trust  for 
the  said  John  Attwood,  or  his  heirs,  either  by  express 
declaration  or  by  construction  of  law  in  all  or  any  of  the 
the  premises  so  contracted  to  be  sold  and  not  then  got  in, 
and  which  ought  then  to  have  been  got  in  by  him  or  them 
for  the  benefit  of  the  said  contract  (save  and  except,  ne- 
vertheless, as  to  any  defects  in  the  title  which  were  other- 
wise provided  for  by  the  said  recited  contract,  or  in  the 
schedule  thereto),  then  it  was  thereby  further  agreed,  that, 
so  far  as  related  to  any  and  every  such  objection,  evidence, 
or  outstanding  legal  estate  (except  as  last  aforesaid),  and 
which  could  or  might,  by  or  on  the  part  of  the  said  John 
Attwood,  or  his  heirs,  be,  or  which  ought  to  have  been  by 
him  or  them  previously  removed,  supplied,  or  got  in,  the 
same  respectively  should  or  might  be  removed,  supplied, 
or  got  in  by  the  said  Taylor,  Shears,  and  Small,  their  heirs, 
executors,  administrators,  or  assigns,  or  by  their  solicitors, 
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and  under  their  direction,  at  the  costs  nevertheless  and  1840^ 
cliarges  of  the  said  John  Attwood,  his  heirs,  executors,  or 
administrators;  and  that,  so  far  as  related  to  any  and 
ereiy  such  objection,  evidence,  or  outstanding  legal  estate 
vhich  it  should  not  be  in  the  power  of  the  said  John  Att- 
wood,  or  his  heirs,  executors,  or  administrators,  either  by 
rait  or  otherwise,  to  remove,  supply,  or  get  in  as  afore- 
said, the  same  shall  be  waived  by  or  on  the  part  of  the 
said  Taylor,  Shears,  and  Small,  their  heirs,  executors,  ad-  ^^^  ®^  indem- 

.   .  ,         .  1  .        ^,         ,  ,  nity  to  be  given 

mimstrators,  and  assigns;  and  m  all  and  every  such  event,  by  vendor, 
and  in  every  such  case  of  objection,  evidence,  or  legal 
estate,  whether  the  same  were  or  were  not  at  the  time 
capable  of  being  removed,   supplied,  or  got  in  as  afore- 
said (save  and  except  and  unless  where  the  same  was  or 
were  otherwise  provided  for  by  the  said  recited  contract 
or  the  schedule  thereto),  he  the  said  John  Attwood  should 
make  and  execute,  and  he  did  thereby  accordingly  agree 
to  make  and  execute  his  bond  or  bonds  unto  the  said  Tay- 
lor, Shears,  and  Small,  their  heirs,  executors,  administra- 
tors, and  assigns,  some  or  one  of  them,  in  a  sufficient  pe- 
nalty or  penalties,  and  deliver  the  same  to  them  at  the 
time  of  the  payment  of  the  said  last-mentioned  instalment 
of  75,000/.,  and  to  bear  even  date  therewith,  with  a  con- 
dition or  conditions  to  be  thereunder  respectively  written, 
for  the  purpose  of  not  only  indemnifying  and  keeping  in- 
demnified the  said  Taylor,  Shears,  and  Small,  their  heirs, 
executors,  administrators,  and  assigns,  and  every  of  them, 
of,  from,  and  against  all  and  every  the  consequences  which 
should  or  might  arise  to  them  or  any  of  them  by  reason 
of  any  defect  or  defects  then  remaining  in  the  said  title 
(except  as  aforesaid),  or  in  the  assurance  or  assurances  so 
to  be  made  on  or  before  the  said  15th  April  now  next,  and 
that  either  for  ever  or,  as  the  case  might  be,  during  and 
until  such  defects  respectively  should  be  remedied,  or  cease 
or  determine ;  and  also,  as  a  consequence  thereof,  of  reim-    > 
bursing  to  them  all  costs,  disbursements,  damages,  and 
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Proviso  for 
the  investment 
of  a  portion  of 
the  75,000/.  at 
the  expiration 
of  the  fourteen 
years. 


expenses  which  they  or  any  of  them  should  incur^  not  onlj 
in  respect  thereof^  but  also  all  such  costs^  disbursements^ 
and  expenses  as  they^  he^  or  any  of  them  should  haTe  iii< 
curred  in  removing  or  supplying  any  such  defect  or  de- 
fects^ whether  in  such  title^  or  in  such  assurance  or  assur- 
ances as  aforesaid :  And  then  also  it  was  thereby  further 
agreed  (except  in  cases  of  defects  already  proYided  for 
by  the  said  recited  contract,  or  in  the  schedule  thereto), 
that  the  last-mentioned  instalment  of  75,000/.,  and  the 
interest  thereof  during  the  said  period  of.  fourteen  years, 
and  the  security  thereby  agreed  to  be  given  for  the  same, 
should  be  held  upon  or  be  subject  to  the  same  or  the  like 
trusts  by  way  of  indemnity  as  were  thereinafter  mentioned 
or  intended  of  and  concerning  any  investment  which  ought 
be  made  thereof,  or  any  part  thereof,  at  the  expiration  of 
the  said  period  of  fourteen  years,  pursuant  to  the  provi- 
sion next  thereinafter  contained;  and  then  also  it  was  far- 
ther agreed  (except  as  last  aforesaid)  that  the  whole  or  t 
competent  part  or  parts  of  the  said  instalment  of  75,000L 
should  at  the  end  of  the  said  period  of  fourteen  years  be 
appropriated  and  set  apart  and  invested  in  the  names  of 
four  trustees,  two  whereof  were  to  be  appointed  by  the 
said  John  Attwood,  his  executors,  administraton,  <v  as- 
signs, with  liberty  to  fill  up  any  vacancy  or  vacandes 
therein  from  time  to  time,  and  the  remaining  two  trustees 
to  be  appointed  by  the  said  Taylor,  Shears,  and  Small, 
their  heirs,  executors,  administrators,  or  assigns,  and  with 
the  like  power  of  filling  up  any  vacancy  or  vacancies  in 
them  or  either  of  them :  To  the  intent,  nevertheless,  and 
so  that  such  investment  or  investments  might  be  held^  and 
with  a  declaration  to  that  effect  to  be  then  signed  by  the 
said  parties  and  the  said  trustees,  and  that  such  investment 
or  investments  was  or  were  made,  and  should  be  held,  upon 
trust,  in  the  first  place,  as  a  security  or  securities  collateral- 
ly with  the  condition  or  conditions  of  the  last-mentiiNied 
bond  or  bonds  of  the  said  John  Attwood,  or  his  heizsi  for 
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the  due  obserrance  and  performance  of  the  same  condition         1840. 
or  conditions,  and  every  part  thereof,  and  for  the  payment 
and  reimbursement  of  the  said  several  costs,  charges,  dis- 
bursements, damages,  and  expenses  thereinbefore  referred 
to  and  to  be  mentioned  or  referred  to  in  the  same  condition 
or  conditions,  and  of  all  monies  recoverable  under  the  said 
bonds  and  each  of  them,  and,  subject  thereto,  upon  trust 
for  the  said  John  Attwood,  his  executors,  administrators, 
and  assigns,  and  upon  trust,  in  the  mean  time  and  until 
the  principal  shall  be  wanted  for  answering  and  satisfying 
any  or  either  of  the  purposes  for  which  the  said  principal 
was  primarily  made  liable  as  aforesaid,  to  permit  and 
anffer  the  said  John  Attwood,  his  executors,  administra- 
tors, or  assigns,  to  receive  the  income  and  interest  thereof 
to  and  for  his  and  their  own  use  and  benefit/^    The  agree-  Proviso  for  re  • 
ment  then  contained  a  proviso  for  referring  disputes  to  putes  to  arbi-" 
certain  referrees  therein  named,  and  concluded  as  follows.]  *'»^o"] 
"And  it  is  hereby  further  agreed  that  nothing  herein  con-  Agreement  of 
tained  is  intended  to  disturb  the  said  recited  agreement,  be°varied!ex-° 
or  to  alter  the  terms  thereof,  save  and  except  so  far  as  such  cept  where  in- 

*  ^  consistent  here- 

terms  or  any  of  them  are  inconsistent  and  at  variance  with  with, 
these  presents,  or  the  observance  and  performance  of  any 
matter  herein  contained,  or  to  be  done  in  pursuance 
thereof;  but  that  the  said  recited  agreement  shall  in  other 
respects  be  observed  and  performed  in  the  same  manner  as 
if  these  presents  had  not  been  executed/' 

By  a  third  agreement,  made  on  the  4th  November,  1825,  Third  agree- 
between  the  same  parties,  and  indorsed  on  the  agreement  TsM— varying 
of  the  Ist  October,  1825  -  reciting  that  "whereas,  since  theji^^"™*"* 

°  'of  Nov.  1. 

the  within-written  memorandum  of  agreement  was  pre- 
pared and  perfected  ready  for  execution  by  the  said  several 
parties,  but  before  the  execution  of  the  same  by  them,  it 
had  for  divers  good  causes  been  agreed  to  vary  and  alter 
the  same,  and  also  the  therein-recited  agreement  in  man- 
ner therein  mentioned,  but  not  further  or  otherwise" — *'  it 
was  witnessed  and  thereby  agreed  by  and  between  the  par- 
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Parchasen  dis- 
charged from 
|»erf  ona/ respon- 
sibility, except 
for  payment  of 
imierett  so  long 
as  they  should 
retain  posses- 
sion of  the  pre- 
mises. 


ties  to  those  presents  and  to  the  within-written  memoran- 
dum of  agreement,  and  the  memorandum  of  agreement 
thereby  referred  to,  that  the  said  Taylor,  Shears,  and 
Small,  their  heirs,  executors,  and  administrators,  should  be 
and  they  were  thereby  exonerated  and  discharged  from  all 
and  all  manner  of  personal  liability  to  the  payment  of  any 
sum  or  sums  of  money  whatsoever,  by  reason  or  means  of 
their  having  been  parties  to  and  signed  the  said  recited 
memorandum  of  agreement,  or  from  any  act  whatsoever  in 
any  wise  incidental  thereto,  or  consequent  thereon,  save 
and  except  that  they  should  be  and  remain  answerable  for 
and  liable  to  the  payment  of  the  interest  on  the  remaining 
instalments  of  the  said  purchase-money  as  in  the  within- 
recited  agreement  expressed,  so  long  as  they  remained  in 
possession  of  the  said  hereditaments  and  premises,  or  any 
part  thereof,  and  that  the  said  John  Attwood  shonld  be 
satisfied,  as  his  only  means  of  enforcing  thepayment  of  the 
subsequent  instalments  of  the  purchase-money  mentioned 
in  the  recited  memorandum  of  agreement,  with  the  seca- 
rity  of  the  hereditaments  specified  in  the  said  memoran- 
dum of  agreement,  and  which  said  hereditaments  were  to 
be  conveyed  to  trustees  in  manner  in  the  within-written 
agreement  expressed,  and  with  the  usual  powers  or  trusts 
for  sale  for  enabling  the  trustee  or  trustees  for  the  time 
being  to  sell  and  dispose  of  a  competent  part  or  parte  of  the 
same  hereditaments,  and  thereby  raise  and  pay  such  of  the 
said  instalments  as  from  time  to  time  should  fall  due,  and 
from  time  to  time  when  and  as  the  same  should  fall  due,  with 
the  respective  interest  then  due  in  respect  of  the  said  pur- 
chase-money, or  any  part  thereof,  and  with  all  necessaiy 
powers  and  authorities  to  give  discharges  for  the  purchase- 
monies,  and  exempting  purchasers  from  looking  to  the  ap- 
plication thereof,  or  requiring  them  to  inquire  into  the  ne- 
cessity of  any  such  sale  or  sales ;  it  being,  neverthelesSi 
understood  and  agreed  as  between  the  parties  thereto;,  that 
no  sale  or  sales  were  to  be  made,  or  proceedings  taken  with 
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a  view  thereto,  until  the  said  John  Attwood  should  have        1840. 
g:iven  to  the  said  Taylor,  Shears,  and  Small,  six  calendar 
months'  notice  previoiis  to  each  sale,  nor  until  the  expira- 
tion of  the  time  mentioned  in  such  notice :  and  it  was 
thereby  further  agreed,  that  the  said  John  Attwood  might 
be  a  purchaser  at  each  or  either  of  the  said  sales  of  the 
premises  then  sold ;   and  it  was  thereby  agreed  that  the  Abatement  of 
sum  of  50,000/.  only  was  to  be  paid  to  the  said  John  Jureb^!^**** 
Attwood  on  the  15th  April  next,  the  further  sum  of  ™on«y» 
50,000/.   by  the  within-recited  memorandum  of  agree- 
ment provided  to  be  paid    on  that  day,   having  been 
agreed  by  and  between  the  parties  thereto  to  be  abated 
from  the  purchase-money  therein    mentioned.^'      [This 
agreement  was  also  made  subject  to  the  clause  of  reference 
contained  in  the  agreement  of  the  1st  October,  1825.] 

This  action  was  brought  (the  declaration  being  dated  Particulars  of 
the  21st  June,  1838,)  to  recover  89,375/.,  being  the  amount 
of  eleven  half-yearly  instalments  of  interest,  each  amount- 
ing to  8,125/.,  alleged  to  have  become  due  to  the  plaintiff 
nnder  and  by  virtue  of  the  above  agreements;  and  also 
interest  at  5/.  per  cent,  per  annum  upon  each  of  the  seve- 
ral sums  composing  the  above  sum  of  89,375/.,  from  the 
days  on  which  they  respectively  became  due. 

The  declaration  set  out  the  agreement  of  the  10th  DecUraUon. 
June,  with  the  schedule  thereto  describing  the  property 
intended  to  be  conveyed ;  the  agreement  of  the  1st  Octo- 
ber, omitting  the  parts  within  brackets   [in  p.  614,  and 
from  p.  616  to  p.  619]  ;  and  the  agreement  of  the  4th  No- 
vember ;  and  after  an  averment  of  mutual  promises,  pro- 
ceeded as  follows : — '^  That  afterwards,  and  after  the  mak-  Averment  tbat 
ing  of  the  said  several  agreements,  to  wit,  on  the  said  4th  p  J^^  '^ 
November,  1825,  the  said  sum  of  25,000/.  so  invested  in 
Exchequer  bills  as  aforesaid,  and  placed  by  the  defendants 
in  the  hands  of  Messrs.  Hoare,  Bametts,  &  Co.,  to  the 
joint  account  of  the  defendants  and  the  plaintiff  by  way 
of  deposit  as  in  the  first  agreement  mentioned,  was  duly 
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1S40.         paid  over  to  the  plaintiff  according  to  the  tenor  and  effect 

Attwood       ®^  *^®  ®^^  several  agreements  in  that  behalf;  and  that, 

••  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  the 

further  sum  of  200,000/..  other  part  of  the  said  purchase- 

and  also  the  . 

200.000/.  money  in  the  first-mentioned  agreement  mentioned^  was 

pa[doVthe*i8t     ^"^y  P^^  ^^  ^^^  plaintiff  by  the  defendants,  according  to 
Oct.  1825;         i}^Q  stipulation  in  the  said  first-mentioned  agreement  in 
tbatdefendaDtt    that  behalf;  and  thatj  upon  the  payment  of  the  said  aere- 
JIISIILm' o!^^       ral  sums  of  26,000/.  and  200,000/.,  the  defendants  were  let 
into  full  and  complete  possession  of  the  said  several  fi!ee- 
hold  and  leasehold  estates  and  other  property  by  the  first- 
mentioned  agreement  contracted  to  be  sold  by  the  said 
defendants ;  by  virtue  of  which  the  defendants,  aftenrards, 
to  wit,  on  the  day  and  year  last  aforesaid,  entered  into  and 
upon  all  and  singular  the  said  several  freehold  and  lease- 
hold estates  and  other  property  by  the  said  first-mentioned 
agreement  contracted  to  be  sold  to  the  said  defendants, 
with  the  appurtenances    as   aforesaid,   and  became  and 
were  and  from  thence  hitherto  had  been  and  still  were 
in  full  and  complete  possession  thereof:  and,  althongii 
the  plaintiff  had  always  from  the  respective  times  of  the 
making  of  the  said  several  agreements  hitherto  well  and 
truly  performed  and  fulfilled  all  things  therein  contained 
on  his  part  and  behalf  to  be  performed  and  fulfilled,  ac- 
cording to  the  tenor  and  effect^  true  intent  and  meanioi^ 
Breach— non-     thereof;  yet,  protesting  that  the  defendants  had  not  per^ 
?t*p™ia"e?fn?'   formed,  fulfilled,  or  kept  any  thing  in  the  said  aeraal 
terett  agreements  contained  on  their  part  and  behalf  to  be  per- 

formed and  fulfilled,  according  to  the  tenor  and  effect, 
true  intent  and  meaning  thereof,  the  plaintiff  in  fact  said 
that  ike  defendants  did  not  nor  would  pay  to  the  pkdnt^ 
the  interest  upon  the  residue  of  the  said  pwrchase-numey  m 
the  said  several  agreements  mentioned,  at  the  rate  of  5/.  per 
cent,  per  annum,  to  be  reckoned  from  the  1st  October 
next  after  the  date  of  the  said  first-mentioned  agreement 
until  the  day  g[  payment  thereof,  by  the  half-yeariy  pay* 
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ments  and  in  manner  in  the  said  several  agreements  in  1840. 
that  behalf  mentioned,  or  otherwise  howsoever ;  but,  on  attwo<^ 
the  contrary  thereof,  although  the  sum  of  325,000/.,  resi- 
due of  the  said  purchase-money  in  the  said  several  agree- 
ments mentioned,  became  and  was  due  and  payable  long 
before  the  oommencement  of  the  suit,  to  wit,  on  the  days 
and  times  in  that  behalf  before  mentioned,  and  still  was 
due  and  payable  from  the  defendants  to  the  plaintiff,  and 
although  the  defendants  then  were,  and  from  the  time  of 
making  the  said  agreement  last  set  forth  continually  had 
been,  in  the  full  and  complete  possession  of  the  said  several 
freehold  and  leasehold  estates  and  other  property  by  the 
said  first-mentioned  agreement  contracted  to  be  sold  to 
the  defendants  as  aforesaid,  and  in  receipt  of  the  rents 
and  profits  thereof;  and  although,  afterwards,  to  wit,  on 
the  1st  April,  1838,  a  certain  large  sum,  to  wit,  89,375/., 
for  interest  upon  and  in  respect  of  the  said  sum  of  325,000/., 
10  being  the  residue  of  the  said  purchase-money  so  unpaid 
as  aforesaid,  for  five  years  and  the  half  of  another  year 
which  expired  theretofore,  to  wit,  on  the  day  and  year  last 
aforesaid;  and  also  a  certain  other  sum,  to  wit,  20,000/. 
as  and  fbr  interest  upon  the  said  sum  of  89,375/.  firom  the 
several  days  and  times  at  which,  according  to  the  said 
agreements,  the  said  interest  ought  to  have  been  paid  as 
aforesaid,  became  and  were  due  and  still  were  in  arrear 
and  unpaid  firom  the  defendants  to  the  plaintiff;  of  all 
which  said  several  premises  the  defendants  afterwards,  to 
wit,  on  the  day  and  year  last  aforesaid,  had  notice :  never- 
theless the  defendants,  not  regarding  the  said  several 
agreements,  nor  their  said  promise  and  undertaking  so 
made  by  them  as  aforesaid,  had  not,  nor  had  either  of 
them,  as  yet  paid  the  said  sums  of  89,375/.  and  20,000/., 
or  either  of  them,  or  any  part  thereof,  to  the  plaintiff, 
although  often  requested  so  to  do,  but  had  hitherto  alto- 
gether neglected  and  refused,  and  still  did  wholly  neglect 
and  refuse  so  to  do. 


Plea — payment 
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1840.  There  was  a  second  county  for  110^000/.  alleged  to  be  due 

from  the  defendants  to  the  plaintiff  upon  an  account  stated. 

The  defendants  brought  into  court  87,312i.  109.^  aver- 
ring that  the  plaintiff  had  not  sustained  damages  to  a 
into  couru  greater  amount  than  the  said  sum  of  87^812/.  10s.  in  re- 
spect of  the  causes  of  action  in  the  declaration  mentioned— 
concluding  with  a  verification  (136)  and  prayer  of  judg- 
ment.    Issue  thereon. 

The  cause  was  tried  before  Lord  Abinger  at  the  Summer 
Assizes  at  Stafford^  in  1838.  It  was  proposed^  on  the  part 
of  the  plaintiff^  to  prove  an  order  of  the  Court  of  Exche- 
quer, bearing  date  the  28th  February,  1829,  and  purport- 
ing to  be  made  in  a  suit  in  which  the  present  defendants 
were  plaintiffs  and  the  present  plaintiff  defendant,  who^bj 
the  latter  was  injoined  from  proceeding  to  enforce  the 
contracts  in  question  (137).  For  the  defendants,  it  was 
objected  that  the  plaintiffs  were  not  entitled  to  read  the 
order  for  the  injunction  without  first  proving  the  existence 
of  the  suit  in  which  the  order  purported  to  be  made,  by 
producing  the  bill  and  answer.  To  which  it  was  answered, 
that,  the  order  having  been  issued  by  a  court  of  competent 
jurisdiction,  the  party  injoined  would  be  bound  to  abstain 
from  doing  the  act  prohibited,  even  if  the  suit  in  which 
the  order  purported  to  be  made  had  no  existence;  and 
that  this  was  not  like  the  case  of  a  deposition,  where  it  is 
sought  to  charge  one  of  the  parties  in  the  suit  by  the 
statement  of  a  third  person,  by  which  statement  the  party 
would  not  be  bound  imless  the  suit  were  shewn  to  be 

(136)  Which,  according  to  a  tion,  upon  the  half-yeaily  pty- 
learned  note  in  1  Man.  &  Gr.  288,  ments  of  interest  being  bitn^ 
seems  to  have  been  unnecessary.  into  court. 

(137)  See  a  report,  1  Younge,  By  a  subsequent  order  of  tbe 
407.  The  order  restrained  Attwood  2nd  May,  1831,  publication  vss 
from  proceeding  to  recover  the  in-  enlaiged  upon  the  terms  that  no 
stalments  then  due,  and  for  which  further  payment  should  be  ma^ 
he  had  brought  his  action,  and  until  the  hearing  of  the  < 
also  from  bringing  any  further  ac- 
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be  regularly  constituted;  and  Blower  v.  HoUis,  1  C.  &  M.  1840. 
393,  3  Tjnr.  356  (where  it  was  held  that  an  order  of  the 
court  of  Exchequer,  purporting  to  be  an  order  for  an  at- 
tachment for  non-payment  of  the  costs  of  a  certain  suit, 
was  prima  facie  evidence  to  support  an  allegation  "  that  a 
certain  suit  had  been  and  was  depending  in  her  majesty^s 
court  of  Exchequer^'),  was  cited.  The  Lord  Chief  Baron 
ruled  that  the  order  could  not  be  read  until  the  bill 
and  answer  had  been  produced.  These  were  accordingly 
put  in. 

The  plainti£f  then  produced  the  order  of  the  House  of 
Lords,  made  in  April,  1838,  dismissing  the  bill  with  costs, 
and  referring  it  to  the  court  of  Exchequer  to  make  such 
^her  order  as  the  justice  of  the  case  required;  and  also 
the  order  of  the  court  of  Exchequer  made  pursuant  thereto: 
the  object  of  this  evidence  being  to  shew  that  the  plaintiff 
had  been  prevented  by  the  proceedings  in  equity  from  en- 
forcing the  contract  until  a  very  short  period  before  the 
commencement  of  the  present  action. 

A  letter,  bearing  date  the  28th  March,  1836,  from  the 
defendants  to  the  plaintiff,  was  then  read,  for  the  follow- 
ing passage — "The  15th  April  is  the  day  we  had  fixed 
to  pay  you  the  half-yearns  interest  on  the  outstanding 
325,000/.;  and  you  will  please  to  recollect  that  the  pay- 
ments were  protracted  from  the  1st  April  and  1st  October 
to  the  15th  of  those  months  respectively,  in  order  to  meet 
the  money  market  after  the  issue  of  the  dividends  at  the 
Bank.  This  does  not  affect  the  period  at  which  the  in- 
terest actually  becomes  due,  namely,  the  1st  of  those 
months.'^ 

Evidence  was  then  given,  that  the  amount  of  the  eleven 
half-yearly  instalments  of  8,125/.  then  in  arrear,  was 
89,375/.;  and  that  the  interest  at  5  per  cent,  per  annum 
upon  each  of  those  half-yearly  instalments,  from  the  re- 
spective days  on  which  they  became  due,  down  to  the 
7th  November,  1838,  the   day  on  which  the  plaintiff^ 
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if  successful^  would  be  entitled  to  sign  judgment,  ▼» 
13,614/.  19^.  2d.:  together  being  102,989/.  19s.  2d.,  for 
which  the  action  was  brought. 

It  was  contended  on  the  part  of  the  defendants  that  the 
plaintiff  was  bound  to  put  in  the  contracts  declared  upon, 
in  order  that  the  jury  might  have  before  them  the  means 
of  judging  whether  or  not  the  plaintiff  ought  to  be  al- 
lowed interest.  The  learned  Chief  Baron,  howerer,  mled 
that  the  defendants  must  produce  the  contracts  if  the^ 
meant  to  rely  upon  any  part  of  them  as  exonerating  tliem 
from  payment  of  interest. 

The  contracts  were  not  put  in,  nor  was  any  endence 
given  on  the  part  of  the  defendants:  but  the  proTiso  in 
the  agreement  of  the  1st  October,  1825  (inclosed  within 
brackets  ante,  pp.  616  to  619),  which  was  not  noticed  in 
the  declaration,  was  read  firom  Attwood's  answer  to  the 
bill  filed  against  him  in  the  court  of  Exchequer ;  and  it  vu 
submitted,  that,  under  this  proviso,  the  plaintiff  was  onlj 
entitled  to  the  interest  upon  the  75,000/.  at  the  rate  of  4| 
per  cent,  from  the  15th  October,  1827  (138).  To  this  it 
was  answered,  that  the  payment  of  money  into  court  ad- 
mitted the  contract  as  declared  on,  and  that  it  was  not 
competent  to  the  defendants  to  set  up  the  proviso. 

On  the  part  of  the  plaintiffs  it  was  contended,  that  the 
several  instalments  of  8,125/.  each,  to  which  it  was  ad- 
mitted upon  the  record  that  the  plaintiff  was  entitled 
under  the  contract  of  the  10th  June,  1825,  on  the  days 
therein  mentioned,  were  "  sums  certain  payable  at  a  cer- 
tain time ''  by  virtue  of  an  instrument  in  writing,  and 
therefore  within  the  statute  3  &  4  Will.  4,  c.  42,  s.  28, 
which  enacts  ^'  that,  upon  all  debts  or  sums  certain,  paja- 
ble  at  a  certain  time  or  otherwise,  the  jury,  on  the  trial  of 
any  issue,  or  on  any  inquisition  of  damages,  may,  if  ther 
shall  think  fit,  allow  interest  at  a  rate  not  exceeding  the 


(138)  The  difference  between  5  per  cent  and  4^  per  ceat  wis  2063^  lOi. 
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cmrent  rate  of  interest,  from  the  time  when  such  debts  ot  1840. 
soma  certain  were  payable,  if  such  debts  or  sums  be  pay- 
able by  virtue  of  some  written  instrument  at  a  certain 
time,  or,  if  payable  otherwise,  then  from  the  time  when 
demand  of  payment  shall  have  been  made  in  writing,  so  as 
such  demand  shall  give  notice  to  the  debtor  that  interest 
will  be  claimed  from  the  date  of  such  demand  until  the 
time  of  payment :  provided  that  interest  shall  be  payable 
in  all  cases  in  which  it  is  now  payable  by  law:"  that  a 
contract  for  the  payment  of  principal  and  of  interest  on 
giren  days,  creates  two  distinct  contracts,  which  may  be 
the  subject  of  separate  actions :  and  that  the  half-yearly 
payments,  being  sums  certain  recoverable  on  certain  days, 
were  subject  to  all  the  legal  incidents  that  attach  upon 
debts. 

On  the  other  hand,  it  was  insisted,  that  the  statute  3  & 
4  Will.  4,  c.  42,  s.  28,  did  not  apply  to  a  case  like  the  pre- 
sent, where  the  stipulation  for  interest  was  embodied  in 
the  contract  itself;  that,  if  the  principle  and  the  interest 
were  to  be  considered  as  distinct  debts,  the  consequence 
might  be,  that,  the  interest  having  been  paid,  the  creditor 
might  again  recover  interest  in  the  shape  of  damages  in 
an  action  for  the  principal;  that  the  detention  of  the  in* 
terest  was  no  ground  for  a  further  claim  in  the  nature  of 
compound  interest,  which  is  never  allowed;  that  therefore 
the  jury  had  no  power  to  give  such  interest ;  and  that, 
assuming  that  they  had  such  power,  this  was  not  a  case 
in  which  they  would  be  justified  in  exercising  it;   the 
delay  in  payment  having  been  occasioned  solely  by  the 
protracted  proceedings  in  the  Equity  suit — proceedings, 
the  bona  fides  of  which  was  clearly  established  by  the 
judgment  of  Lord  Chief  Baron  Lyndhurst  in  favour  of  the 
now  defendants. 

The  learned  judge  in  his  summing  up  commenced  with  Summing  up. 
telling  the  jury,  that  he  should  reserve  for  the  court  the 
question  as  to  the  2062/.  IQs.,  it  being  purely  a  question  at 
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1840.  l&w;^  whether,  upon  the  record  as  framed,  the  defendants 
were  precluded  itom  insisting  upon  their  construction  of 
the  contract ;  and  that  the  only  question  for  them  was, 
whether,  taking  all  the  circumstances  into  consideration, 
they  thought  the  plaintiff  was  entitled,  in  addition  to  the 
several  half-yearly  instalments  of  8,125/.  each,  to  interest 
upon  those  several  sums  from  the  times  at  which  they  re- 
spectively became  payable.  He  then  proceeded,  in  sab* 
stance  as  follows : — I  wish  to  state  distinctly  what  I  con- 
ceive to  be  the  law  upon  this  subject,  because,  although  I 
have  an  opinion  upon  the  construction  of  the  statnte,  yet 
I  am  disposed,  with  a  view  to  save  expense  to  the  parties, 
after  stating  that  opinion,  to  leave  it  to  you  to  say  what 
you  will  do,  assuming  that  the  statute  gives  yon  the  jnris- 
diction  for  which  the  plaintiff  contends.  I  am  very  much 
inclined  to  agree  with  the  construction  put  npon  the  act 
by  the  counsel  for  the  defendant — that  it  does  not  apply 
to  a  contract  like  this,  expressly  providing  for  the  par- 
ment  of  interest,  but  only  to  such  as  a  jniy  could 
not  before  the  act  have  given  interest  upon.  The  act 
is  not  imperative:  it  provides  that  the  jury  may  in  cer- 
tain cases  allow  interest,  '^if  they  shall  think  fit."  So 
that  the  question  for  your  consideration  is,  whether  or  not 
this  is  a  case  in  which  you  think  fit  to  allow  any,  and  what 
interest.  There  is  no  instance,  I  believe,  in  a  court  of 
law,  of  compound  interest  being  given  in  the  shape  of  da- 
mages. In  merchants^  accounts  current,  where  a  balance 
is  struck  that  is  made  up  of  principal  and  interest  due 
up  to  a  certain  day,  and  that  balance  is  carried  forward 
to  a  new  account  bearing  interest,  compound  interest 
is  in  effect  given :  but  upon  the  ultimate  bahince,  at 
whatever  distance  of  time  the  action  is  brought  for  its  re- 
covery, no  interest  is  ever  given.  This  is  the  rule.  In 
Equity  also,  the  general  rule  is  not  to  give  compound 
interest;  but  to  this  there  are  some  exceptions;  for  in- 
stance, w;here  a  party  is  found  to  have  been  frandu* 
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lently  or  improperly  using  the  money  and  making  a         1840. 
profit  of  it  for  his  own  benefit :  in  such  cases  the  Mas- 
ter is  sometimes  directed  to  state  the  account  with  an- 
nual rests^  in  the  same  manner  as  merchants'  accounts 
are  made  out,  and  in  this  way  compound  interest  is  given. 
It  is  for  you  to  say  whether  or  not  the  circumstances  of 
tliis  case  are  such  as  to  induce  you  to  depart  from  the 
general  rule,  and  to  exercise  the  discretion  given  to  you 
by  the  act.     You  cannot  try  the  merits  of  the  Equity  suit. 
Every  man  has  a  right,  if  he  thinks  he  has  been  im- 
properly induced  to  enter  into  a  contract,  to  apply  to  a 
court  of  Equity  to  relieve  him  from  the  performance  of  it : 
this  is  consistent  with  the  most  perfect  good  faith  and  in- 
tegrity on  both  sides.     Now,  how  stand  the  facts  of  this 
case?    All  the  interest  reserved  by  the  contract  in  ques- 
tion was  duly  paid  down  to  April,  1833.    In  the  year 
1832,  a  decree  was  pronounced  by  the  court  of  Exchequer, 
upon  a  bill  filed  by  the  present  defendants  to  set  aside  the 
contract.     The  decree  having  been  made,  and  an  injunc- 
tion (which  the  decree,  in  effect,  confirmed)  issued  to  pre- 
vent the  now  plaintiff  from  proceeding  at  law,  the  situation 
of  the  parties  was  this — ^the  plaintiff  was  restrained  from 
proceeding  at  law  to  recover  these  instalments,  and  the  de- 
fendants had  a  clear  right  to  abstain  from  paying  them. 
It  would  have  been  absurd  in  the  defendants,  when  they 
had  obtained  a  decree  in  their  favour  absolving  them  at 
law  from  the  performance  of  the  contract,  to  go  on  tender- 
ing the  half-yearly  instalments.    They  could  not  have  done 
it.    It  would  have  been  preposterous.     The  plaintiff  could 
not  in  a  court  of  law  have  recovered  the  instalments :  he 
was  restrained  by  the  decree,  which  altogether  put  an  end 
to  his  right.     During  the  period  when  the  instalments 
accrued  due,  neither  party  could  under  the  circumstances 
be  said  to  have  been  guilty  of  any  wrong  towards  the 
other.     The  defendants  cannot  be  said  to  have  been  mak- 
ing use  of  the  plaintiff's  money,  when  the  court  of  Ex- 
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1840.  chequer  had  determined  that  it  was  not  the  plamtiff's 
money,  and  that  the  defendants  were  not  bonnd  to  pay  it. 
The  defendants  had  a  lawful  authority  for  withholding  the 
instalments.  In  April,  1888,  the  House  of  Lords  dismissed 
the  defendants'  bill  with  costs,  and  remitted  the  plaintiff  to 
all  the  rights  he  would  have  had  if  the  decree  of  the  oonrt 
of  Exchequer  in  the  first  instance  had  been  in  his  bronr. 
The  jurisdiction  which  a  jury  has,  and  which  juries  pos- 
sessed even  before  the  passing  of  the  late  statute,  is,  thst  of 
giving  interest  in  the  shape  of  damages  for  the  detention 
of  the  debt :  there  are  many  cases,  even  before  the  statute, 
where  juries  have  very  properly  awarded  interest  in  the 
shape  of  damages  for  the  breach  of  a  contract  which  did  not 
provide  for  interest.  So,  in  this  case,  you  are  at  liberty,  if 
you  think  the  defendants  have  been  guilty  of  any  de&nlt,  to 
give  interest.  But  it  is  to  be  observed  that  the  defendsnts 
were  not  the  cause  of  the  delay  of  which  the  plaintiff  com- 
plains :  the  real  cause  of  the  delay  was  the  decree  of  the 
court  of  Exchequer,  the  appeal  from  which  the  defendsnts 
had  a  right  to  hope  might  be  decided  in  their  favour.  Sup- 
posing  both  parties  to  have  acted  with  bona  fides,  vheD  s 
man  has  engaged  to  pay  money  on  a  given  day,  npon  s 
contract  from  the  performance  of  which  he  is  refiered  by  a 
court  of  competent  jurisdiction,  is  he  to  pay  interest  in  the 
shape  of  damages,  as  for  a  wrongful  detention  of  the  debt, 
because  the  decree  under  the  authority  of  which  the  psy- 
ment  is  withheld  is  reversed  by  the  judgment  of  a  superior 
court  ?  That  is  the  whole  question.  It  has  been  said  that 
the  defendants  ought  to  pay  interest,  because  they  held 
the  estate.  Now,  undoubtedly,  if  specific  proof  had  been 
adduced  to  shew  that  the  defendants  were  deriving  prop 
from  the  estate,  using  the  plaintiff's  money  in  the  cany- 
ing  on  a  beneficial  trade,  it  would  afford  a  strong  aigo- 
ment  in  favour  of  the  plaintiff's  claim  to  interest.  But  too 
are  not  to  act  upon  mere  conjecture.  The  defendants,  it 
is  true,  had  possession  of  the  estate ;  but  it  is  equally  true 
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tliat  the  plaintiff  miglit  have  had  it  back  again  if  he  had  i840. 
chosen  to  give  up  the  contract.  The  defendants  were 
compelled  to  keep  it.  The  mere  fact  of  possession^  there- 
fore, is  not  an  ingredient  that  in  my  opinion  ought  to 
enter  into  your  judgment.  If  under  the  circumstances 
you  think  the  plaintiff  entitled  to  interest,  then  you  will 
say  at  what  rate  you  will  allow  it :  you  are  not  bound  to 
give  5  per  cent.,  though  the  statute  limits  the  allowance  to 
that  rate. 

The  jury  were  of  opinion  that  the  plaintiff  was  not  entitled  Verdict, 
to  anything  more  than  simple  interest.  The  verdict  was 
therefore,  under  his  lordship's  direction,  entered  for  the 
plaintiff  for  2062/.  10s.,  the  difference  between  the  interest 
on  75,000/.,  from  the  15th  October,  1827,  at  4^  and  at 
5  per  cent. 

Sir  W.FoUeii,  in  Michaelmas  Term,  1838,  pursuant  to  MoHon  on  the 
the  leave  reserved,  obtained  a  rule  calling  on  the  plain-  fenduits,^ 
tiff  to  shew  cause  why  this  verdict  should  not  be  set  aside, 
and  a  verdict  entered  for  the  defendants. — By  the  terms  interett  paya- 
of  the  second  agreement,  taken  altogether,  interest  upon  cent  oniy^' 
the  75,000/.  was  payable  only  at  the  rate  of  4^  per  cent, 
firom  the  15th  October,  1827.    The  non-payment  of  the 
previous  instalments  at  the  appointed  times  leaves  this 
part  of  the  agreement   untouched.     For   that  default, 
the  plaintiff  had  the  remedy  in  his  own  hands,   pro- 
vided he  was  in  a  condition  to  make  a  good  title,  which 
he  never  was.  —  Then,    assuming  that,  upon  the  true  Effect  of  pay- 
construction  of  this   proviso   in  the  agreement  of  the 
4th  November,  1825,  the  plaintiff  was  entitled  only  to 
interest  at  4|   per  cent.,  is  there  anything  in  the  de* 
fendants'  course  of  pleading  to  prevent  them  from  insist- 
ing upon  it?  By  paying  money  into  court,  the  defendants 
admit  that  so  much  is  due,  but  they  are  not  thereby 
preduded  from  putting  iu  evidence  the  contract  upon 
which  the  plaintiff  professes  to  declare,  though  in  so  doing 
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he  has  omitted  to  set  out  a  material  proviso.    In  Yak  v. 
WiUan,  2  East,  128,  it  was  held  that  the  payment  of  money 
into  court  upon  a  count  stating  a  special  contract,  is  an 
admission  of  such  contract,  and  narrows  the  inqniiyto 
the  quantum  of  damages  sustained  by  the  breach  thereof: 
and  therefore,   where  the  plaintiff  declared  as  npon  a 
general  undertaking  by  the  defendant  to  carry  goods  for 
hire,  on  which  the  defendant  paid  5/.  into  conrt,  the 
latter  was  not  allowed  to  give  in  evidence  that  the  con- 
tract was  that  he  should  not  be  answerable  for  goods  lost, 
to  a  greater  value  than  5/.,  unless  entered  and  pud  for 
accordingly :   though,  if  no  money  had  been  paid  into 
court,  the  plaintiff  must  have  been  nonsuited  on  snch 
evidence.    But  that  case  was  reconsidered  in  Ckik  v. 
Gray,  6  East,  564,  2  Smith,  622,  and  held  to  have  been 
improperly  decided.    In  the  last-mentioned  case  it  vu 
laid  down,  that,  in  declaring  on  a  contract,  not  under 
seal,  consisting  of  several  distinct  parts  and  collateral  pro- 
visions, it  is  sufficient  to  state  so  much  of  it  as  contains 
the  entire  consideration  for  the  act,  and  the  entire  act  or 
duty  which  is  to  be  done,  (including  the  time,  manner, 
and  other  circumstances  of  its  performance,)  in  virtue  of 
snch  consideration,  the  breach  of  which  act  or  dntj  is 
complained  of;  but  such  part  of  the  contract  which  re- 
spects only  the  liquidation  of  damages  after  a  ri^ht  to 
them  has  accrued  by  a  breach  of  the  contract,  need  not  be 
set  forth  in  the  declaration,  but  is  only  matter  of  evidence 
to  be  given  to  the  jury  in  reduction  of  damages. 


Motion  on  the 
part  of  the 
pUintifll 


Wilde,  Serjeant,  on  a  subsequent  day  in  the  same  term, 
on  the  part  of  the  plaintiff,  moved  for  a  new  trial,  on  the 
ground  of  misdirection. — ^The  circumstance  of  the  defend- 
ants having  possession  of  the  estate,  and  using  it,  and 
also  withholding  payment  of  a  large  portion  of  the  par- 
chase-money,  clearly  placed  the  plaintiff  in  a  position  to 
demand  interest :  it  was  not  necessaiy  for  him  to  shew 
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that  any  actual  profit  was  made.     It  is  a  general  principle        1840. 
both  of  law  and  of  equity  that  a  party  shall  not  be  injured      attwood 
by  the  act  of  the  court.     The  grantinff  the  injunction  in  »• 

this  case  certainly  was  in  some  sense  the  act  of  the  court : 
but  the  application  for  it  was  the  act  of  the  defendants ; 
the  object  of  their  bill  being  delay,  the  chaise  of  fraud  a 
mere  speculation  and  contrivance  to  get  rid  of  a  contract 
which  they  found  to6  burthensome.     The  Lord  Chief  Misdirection. 
Baron,  however,  told  the  jury  that  the  fact  of  the  defend- 
ants being  in  possession  of  the  estate  was  not  to  enter 
into  their  consideration ;  that  they  were  not  to  speculate 
upon  the  probability  of  profit  having  been  made  of  it; 
that  they  must  dismiss  from  their  minds  all  about  the 
bill  in  Equity ;  that  every  man  has  a  right  to  appeal  to  a 
court  of  law;  that  they  must  assume  that  the  bill  (though 
dismissed  with  costs!)  was  filed  bon&  fide;  and  that  the 
injunction  was  the  act  of  the  court — thus  turning  the 
plaintiflT's  complaint  into  a  ground  of  justification  for  the 
defendants:   telling  the  jury,  in   short,  to  dismiss  from 
their  minds  every  material  fact,  and  then  to  say  whether 
the  plaintiff  was  entitled  to  any  and  what  interest. — 
Where  interest  is  reserved  by  a  contract,  it  forms  a  dis-  intereit  resenr- 
tinct  debt  from  the  principal,  and  is  recoverable  as  such,  tract  forms  a 
This  was  expressly  held  in  Dickenson  v.  Harrison,  4  Price,  ^■^°*^^  ^•*'* 
282.    There,  the  plaintiff  declared  in  debt  for  800/.  on  a 
covenant  (in  a  mortgage-deed,  for  securing  payment,  on  a 
iutore  day  certain,  of  that  sum  and  interest)  that  the 
defendant  would  pay  the  said  sum  of  800/.,  with  interest^ 
on  &c.^  assigning  for  breach  that  he  did  not  nor  would 
pay  the  said  sum  of  800/.  on  &c. :  and,  this  was  held  good 
on  special  demurrer,  although  there  was  no  averment  that 
the  interest  had  been  satisfied,  or  that  the  plaintiff  aban- 
doned his  claim  thereto.    Mr.  Baron  Wood  there  said: 
''The   question  on  this  demurrer  amounts  in  truth  to 
this  —  whether,  when  two  distinct  sums  are  due  to  the 
same  person  on  the  same  day,  under  the  same  instrument, 
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he  may  not  sue  for  either  at  his  election;  or  whether  he 
is  therefore  necessarily  compelled  to  proceed  for  both  in 
the  same  action.  I  am  of  opinion  that  he  might  soe  for 
either;  and^  in  the  present  case^  I  think  the  snms  are 
completely  distinct  and  imconnected,  notwithstanding  they 
become  due  by  the  same  instrument^  and  that  they  may 
therefore  be  separated  by  a  plaintiff  who  sues  to  recover 
them,  so  as  to  be  made  the  subject  of  separate  actions. 
The  decisions  that  have  been  cited  were  all  on  cases  where 
the  debt  was  one  entire  demand ;  and  I  agree,  that,  where 
that  is  so,  you  must  aver  in  your  declaration,  if  you 
proceed  for  a  part  of  the  debt,  that  the  rest  has  been 
satisfied;  as,  if  in  this  declaration  in  debt  for  8(XW.,  after 
having  set  out  the  covenant,  the  plaintiff  should  have  gone 
on  to  state,  whereby  an  action  hath  accrued  to  him  to 
demand  and  have  of  and  from  the  said  defendant  7001.; 
that  would  have  been  an  obvious  and  palpable  inconsist- 
ency on  the  face  of  the  declaration,  which  would  undoabt- 
edly  have  been  therefore  bad ;  but  that  is  not  so  here,  or 
anything  like  it ;  he  demands  strictly  the  integral  sum  of 
800/.;  and  that  is  a  good  demand;  for,  the  other  sum  U 
distinct  and  separable,  and  need  not  be  demanded  by 
the  declaration,  or  shewn  to  have  been  satisfied.''  And 
Garrow,  B.,  adds :  "  I  will  say  one  word  only,  varying  my 
opinion  from  that  of  my  Brother  Wood,  who  has  said 
that  these  two  sums  are  separable — I  say  that  they  are 
in  their  nature  separate,  and  never  were  one  integral  sum, 
and  the  reason,  good  sense,  and  justice  of  the  case,  are  all 
against  the  objection.'' 
A  rule  nisi  was  granted. 


Thundaif, 
April  ^Oih. 


THE  SOLICITOR-GENERAL,  Ta\fwrd,  Serjeant,  and 
R.  V.  Richards^  in  Easter  Term  last,  shewed  cause  again^ 
the  rule  obtained  on  the  part  of  the  defendants. — ^Thia  ac- 
tion is  brought  to  recover  the  amount  of  eleven  half-yearly 
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payments  of  8,125/.  each,  being  at  the  rate  of  5  per  cent.         1840. 
per  annnm  upon  the  balance  of  325,000/.  remaining  due  to      attwood 
the  plaintiff  upon  the  contracts  stated  in  the  declaration.  v. 

TAVIftW 

By  the  first  agreement,  of  the  10th  June,  1825,  the  defend- 
ants contracted  to  purchase  of  the  plaintiff  certain  pro-  ment. 
fcrtj  therein  described  for  600,000/.,  depositing  25,000/., 
and  undertaking  to  pay  200,000/.  more  on  the  Ist  October 
then  next,  100,000/.  on  the  15th  April,  1826,  100,000/.  on 
the  15th  October,  1826,  100,000/.  on  the  15th  April,  1827, 
and  75,000/.  (the  balance)  on  the  15th  October,  1827,  with 
interest  half-yearly,  at  5  per  cent.,  from  the  Ist  October, 
1825,  until  the  day  of  payment.  The  deposit  of  25,000/. 
was  paid  to  the  plaintiff.  On  the  1st  October,  1825,  a  Second  agree- 
second  agreement  was  entered  into,  somewhat  modifying 

the  former.  A  third  agreement  was  entered  into  on  the  Third  agree- 
ment. 
4th  November,  1825,  whereby  it  was  agreed,  that  the  pur- 
chasers (the  defendants)  should  be  discharged  from  all  per- 
sonal liability  in  respect  of  the  principal  sum  then  remain- 
ing due  (375,000/.,  the  200,000/.  having  also  been  paid), 
but  reserving  their  personal  responsibility  for  the  interest 
80  long  as  they  should  remain  in  possession  of  the  pre- 
mises; and  50,000/.  of  the  100,000/.  by  the  first  agree- 
ment  made  payable  on  the  15th  April,  1826,  being  re- 
mitted— ^thus  reducing  the  balance  remaining  due  to 
825,000/.,  as  before  mentioned.  Early  in  1826,  a  bill  was  Bin  to  rescind 
filed  by  the  defendants  and  others,  viz.  The  British  Iron 
Company,  on  whose  behalf  the  purchase  had  been  made, 
in  the  court  of  Exchequer,  seeking  to  rescind  the  con- 
tract for  the  purchase  of  the  estate,  on  the  alleged  ground 
of  fraud  and  misrepresentation.  Fending  that  suit,  actions 
were  brought  by  Mr.  Attwood  against  the  present  defend- 
ants to  recover  the  interest  (139).    At  length,  application  injunction. 


(139)  See  Attwood  v.  Small,  1  M.  year's  interest  at  the  rate  of  5  per 
&  R.  246,  7  B.  &  C.  390,  where  the  cent  on  325,000/.,  due  on  tiie  1st 
plaintiff  nooveted  16^0/..  for  one      of  April,  1827. 
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was  made  to  Lord  Lyndliurst  (then  Lord  Chief  Baron] 
for  an  injunction  to  restrain  the  plaintiff  from  prosecuting 
his  legal  remedy  for  recovery  of  the  interest.  The  injunc- 
tion was  granted;  the  first  order  being  upon  the  terms  of 
the  parties  paying  into  court  the  amount  of  the  half-yearly 
payments.  By  a  second  order,  the  time  for  making  the 
payments  was  extended :  and  by  a  third  order,  the  parties 
were  altogether  relieved  from  these  payments  until  the 
hearing  of  the  cause.  After  the  decision  in  his  favour  hj 
the  House  of  Lords,  the  money  that  had  been  paid  into 
court  under  the  above-mentioned  orders,  was  paid  oat  to 
the  plaintiff  by  order  of  the  court  of  Exchequer.  The  present 
action  is  brought  to  recover  the  amount  of  the  half-yeariy 
instalments  that  have  accrued  since  the  last  payment  into 
court,  on  the  1st  April,  1833 — amounting  in  the  whole  to 
89,375/.  The  defendants  have  paid  into  court  87,312/.  10»., 
contending  that,  from  the  15th  October,  1827,  the  plain- 
tiff was  only  entitled  to  interest  at  the  rate  of  4^  per  cent, 
upon  75,000/.  of  the  balance  of  the  purchase-money.  The 
first  question,  therefore,  with  which  the  court  has  now  to 
deal,  is,  whether  or  not  the  defendants  have  paid  in  suffi- 
cient to  cover  the  plaintiff's  demand:  and  this  resolves 
itself  into  two  points— first,  whether  the  defendants' con- 
struction of  the  contract  be  the  correct  one— secondly, 
whether,  upon  the  present  state  of  the  record,  thej  are 
at  liberty  to  set  up  a  contract  varying  from  that  upon 
which  the  plaintiff  has  declared. 

1.  It  is  true,  that,  in  a  certain  event,  viz.  if  the  entire 
purchase-money,  less  the  75,000/.,  which  was  to  be  secured 
by  a  mortgage,  had  been  paid  according  to  the  stipuktions 
in  the  first  contract,  the  rate  of  interest  upon  such  last-men- 
tioned sum  would  have  been  4^  per  cent.  But  the  state  of 
circumstances  under  which  this  reduction  of  the  rate  oi 
interest  contemplated  by  the  second  agreement  was  to  take 
place,  never  in  fact  arose ;  the  prior  instalments  were  not 
paid,  and  no  mortgage  was  executed.    A  debt  secured  by 
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a  mortgage,  with  a  power  of  sale,  is  a  very  different  thing        1840. 
from  a  mere  lien  that  can  only  be  enforced  in  Equity. 

2.  The  plaintiff  declares  upon  a  series  of  contracts  un- 
der which  he  claims,  apart  from  the  principal  monies  that 
are  the  subject  of  those  contracts,  certain  periodical  pay-  2.  Payment  in- 
ments  in  the  nature  of  interest,  at  the  rate  of  5  per  cent.  J^^i'lJ^' "f  ^Je' 
To  this  the  only  plea  is,  payment  into  court  of  87,312/.  10s.  contract  aa  ai- 
That  operates  as  an  admission  of  the  contract  as  laid  declaration, 
in  the  declaration — a  contract  to  pay  5  per  cent,  upon 
325,000/.  The  issue  the  parties  went  down  to  try  was, 
whether  or  not  the  plaintiff  had  sustained  damage,  in  re- 
spect of  the  breach  of  the  contract  declared  on,  beyond  the 
sum  so  paid  into  court.  The  defendants  now  seek  to  set 
up  a  totally  different  contract.  The  ground  of  the  judg- 
ment of  the  court  in  Clarke  v.  Gray,  6  East,  564,  was, 
that  the  limitation  of  the  liability  of  the  carrier  to  5/. 
formed  no  part  of  the  contract,  and  therefore  an  omission 
to  allege  it  in  the  declaration  did  not  give  rise  to  a  va- 
riance. Here^  the  action  is  brought,  not  for  any  portion  of 
the  325,000/.,  with  damages,  or  interest  in  the  shape  of  da- 
mages, for  the  non-payment  of  that  sum,  or  any  part  of  it; 
bat  for  the  non-payment  of  a  certain  sum  half-yearly  accord- 
ing to  an  express  promise.  Can  it  be  said  that  the  stipu- 
ktion  as  to  the  rate  at  which  these  half-yearly  payments  are 
to  he  calculated  forms  no  part  of  the  contract  declared  on? 
Suppose  the  defendants  had  suffered  judgment  by  de- 
fault, and  the  parties  had  gone  before  the  Master  on  a  rule 
to  compute;  what  would  have  been  the  measure  of  the 
computation?  Clearly,  5  per  cent.:  the  plaintiff  would 
not  have  been  bound  to  give  any  evidence  at  all.  A  pay- 
ment into  court  has  no  more  effect  in  qualifying  the  con- 
tract than  has  an  assessment  or  computation  of  damages 
on  a  judgment  by  default. 

Sir  W.  FoUeti,  Whateley,  and  Talbot,  contra.— Two  ques- 
tions arise  in  this  case — first,  whether,  upon  the  true  con- 
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was  made  to  Lord  Lyndhorst  (then  Lord  Chief  Baron] 
for  an  injunction  to  restrain  the  plaintiff  firom  prosecutmg 
his  legal  remedy  for  recovery  of  the  interest.  The  injunc- 
tion was  granted;  the  first  order  being  upon  the  tenns  of 
the  parties  paying  into  court  the  amount  of  the  half-yearly 
payments.  By  a  second  order,  the  time  for  making  the 
payments  was  extended :  and  by  a  third  order,  the  parties 
were  altogether  relieved  from  these  payments  until  the 
hearing  of  the  cause.  After  the  decision  in  his  favoor  hj 
the  House  of  Lords,  the  money  that  had  been  paid  into 
court  under  the  above-mentioned  orders,  was  paid  out  to 
the  plaintiff  by  order  of  the  court  of  Exchequer.  The  present 
action  is  brought  to  recover  the  amount  of  the  half-yearij 
instalments  that  have  accrued  since  the  last  payment  into 
court,  on  the  1st  April,  1833 — amounting  in  the  whole  to 
89,375/.  The  defendants  have  paid  into  court  87,312/.  10«^ 
contending  that,  from  the  15th  October,  1827,  the  plain- 
tiff was  only  entitled  to  interest  at  the  rate  of  4J  per  cent, 
upon  75,000/.  of  the  balance  of  the  purchase-money.  The 
first  question,  therefore,  with  which  the  court  has  now  to 
deal,  is,  whether  or  not  the  defendants  have  paid  in  suffi- 
cient to  cover  the  plaintiff^s  demand :  and  this  reaolveB 
itself  into  two  points— first,  whether  the  defendants'  con- 
struction of  the  contract  be  the  correct  one— secondlf^ 
whether,  upon  the  present  state  of  the  record,  they  are 
at  liberty  to  set  up  a  contract  varying  from  that  npon 
which  the  plaintiff  has  declared. 

1.  It  is  true,  that,  in  a  certain  event,  viz.  if  the  entire 
purchase-money,  less  the  75,000/.,  which  was  to  be  secured 
by  a  mortgage,  had  been  paid  according  to  the  stipulations 
in  the  first  contract,  the  rate  of  interest  upon  such  last-men- 
tioned sum  would  have  been  4|  per  cent.  But  the  state  of 
circumstances  under  which  this  reduction  of  the  rate  of 
interest  contemplated  by  the  second  agreement  was  to  take 
place,  never  in  fact  arose ;  the  prior  instalments  were  not 
paid,  and  no  mortgage  was  executed.    A  debt  secured  by 
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a  mortgage,  with  a  power  of  sale,  is  a  very  different  thing        1840. 
from  a  mere  lien  that  can  only  be  enforced  in  Equity.  a"""^I^^^ 

2.  The  plaintiff  declares  upon  a  series  of  contracts  un-  «. 

der  which  he  claims,  apart  from  the  principal  monies  that 
are  the  subject  of  those  contracts,  certain  periodical  pay-  2.  Payment  in- 
ments  in  the  nature  of  interest,  at  the  rate  of  5  per  cent,  ^^^n  of  the' 
To  this  the  only  plea  is,  payment  into  court  of  87,312/.  10s.  contract  aa  ai- 

^  ,     .     .  /.    .t  ,   . ,   »eg«d  in  the 

That  operates  as  an  admission  of  the  contract  as  laid  declaration, 
in  the  declaration — a  contract  to  pay  5  per  cent,  upon 
325,000/.  The  issue  the  parties  went  down  to  try  was, 
whether  or  not  the  plaintiff  had  sustained  damage,  in  re- 
spect of  the  breach  of  the  contract  declared  on,  beyond  the 
smn  so  paid  into  court.  The  defendants  now  seek  to  set 
up  a  totally  different  contract.  The  ground  of  the  judg- 
ment of  the  court  in  Clarke  v.  Gray,  6  East,  564,  was, 
that  the  limitation  of  the  liability  of  the  carrier  to  5/. 
formed  no  part  of  the  contract,  and  therefore  an  omission 
to  allege  it  in  the  declaration  did  not  give  rise  to  a  va- 
riance. Here,  the  action  is  brought,  not  for  any  portion  of 
the  325^000/.,  with  damages,  or  interest  in  the  shape  of  da- 
mages, for  the  non-payment  of  that  sum,  or  any  part  of  it; 
but  for  the  non-payment  of  a  certain  sum  half-yearly  accord- 
ing to  an  express  promise.  Can  it  be  said  that  the  stipu- 
lation as  to  the  rate  at  which  these  half-yearly  payments  are 
to  be  calculated  forms  no  part  of  the  contract  declared  on? 
Suppose  the  defendants  had  suffered  judgment  by  de- 
fault, and  the  parties  had  gone  before  the  Master  on  a  rule 
to  compute;  what  would  hare  been  the  measure  of  the 
computation?  Clearly,  5  per  cent.:  the  plaintiff  would 
not  have  been  bound  to  give  any  evidence  at  all.  A  pay-^ 
ment  into  court  has  no  more  effect  in  qualifying  the  con- 
tract than  has  an  assessment  or  computation  of  damages 
on  a  judgment  by  default. 

Sir  W.  FoUeit,  Whateley,  and  Talltot,  contra,— Two  ques- 
tions arise  in  this  case — first,  whether,  upon  the  true  con- 
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1840.  struction  of  the  three  contracts^  the  plaintiff  is  entitled  to 
recover  interest  at  the  rate  he  claims — secondly,  whether 
the  payment  of  money  into  court  precludes  the  defendants 
from  relying  on  the  proviso  in  the  second  agreement, 
nvhich  restricts  the  amount  of  damages. 
1.  Interest  pay-  1.  The  contract^  as  gathered  from  the  first  agreement^ 
cent*  ^*'  was,  for  a  purchase  of  the  estate  by  the  defendants  for 
600,000/.,  25,000/.  to  be  paid  as  a  deposit,  200,0001  on  the 
1st  October,  1825,  and  the  residue  by  certain  instalments, 
with  interest  at  5  per  cent.,  payable  half-yearly  mtU  the  da^ 
of  payment.  The  day  of  payment  is  *'  the  day  appomtedkt 
jmyment  :'^  and,  however  the  plaintiff  might  be  entitled  to 
recover  interest  by  way  of  damages,  he  clearly  was  not  en- 
titled to  it  according  to  the  contract.  The  seeond  con- 
tract contains  a  proviso  that  nothing  therein  contuned 
should  disturb  or  alter  the  payment  of  the  interest  of  the 
sum  of  75,000/.  down  to  the  15th  October,  1827.  And  the 
third  agreement  relieves  the  defendants  from  personal  lia- 
bility except  for  the  interest,  and  empowers  the  vendw  to 
sell  in  the  event  of  the  instalments  not  being  paid  at  the 
times  stipulated.  The  state  of  things,  therefore,  has  arisen 
that  was  to  entitle  the  defendants  to  have  the  interest  cal- 
culated at  the  reduced  rate.  The  distinction  between  the 
ordinary  case  and  the  case  of  interest  made  payable  on 
particular  days  specified  in  the  contract,  is  stated  in  a 
note  of  the  learned  editors  of  the  last  edition  of  Sannden 
(1  Wms.  Saund.  201  a),  where,  after  noticing  the  decision 
in  Dickenson  v.  Harrison,  4  Price,  282,  it  is  said:  '^The 
usual  covenant  in  a  mortgage-deed  is,  to  pay  the  priiici|Ml 
and  interest  on  a  certain  day,  but  there  is  no  covenant  to 
pay  interest  after  that  day :  therefore,  in  debt  on  such  a 
deed,  the  interest  subsequent  to  the  day  of  defoM  must  not 
be  claimed  as  part  of  the  debt,  but  as  damages  for  the  de- 
tention of  the  debt.''  In  Higgins  v.  Sargent,  3  D.  &  E.  613, 
2  B.  &  C.  348,  it  was  held  that  interest  was  not  recoverable 
in  covenant  upon  a  policy  of  insurance  payable  six  months 
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after  due  proof  of  the  death  of  A.,  although  the  money        1840. 
insured  was  not  paid  at  the  stipulated  time.    In  HoUia  v, 
Pfl&«!r,3  Scott,  265,  2  New  Cases,  713,  Tindal,  C.  J.,  says: 
"Generally  speaking,  interest  is  always  treated  as  an  ac-^ 
cessory  to  the  principal  debt;  and  where  the  right  to  re- 
cover the  latter  is  barred,  the  former  falls  with  it.''    And 
in  Watkins  v.  Morgan,  6  C.  &  P.  661,  which  was  an  action 
of  debt  upon  a  covenant  to  pay  270^,  with  lawful  interest 
for  the  same  from  the  15th  June,  on  the  15th  December, 
hying  the  damages  at  10/. :  it  was  held  by  Littledale,  J., 
at  Nisi  Prius,  that,  inasmuch  as  the  contract  in  the  deed 
was  only  to  pay  270^,  with  six  months'  interest,  which 
would  be  276/.  15«.,  all  the  rest  was  damages  for  the  de- 
tention, and  that  the  plaintiff,  having  laid  those  damages 
at  10/.,  could  not  recover  more.     On  an  application  being 
made  to  the  learned  judge  to  amend  the  declaration  as  to 
the  statement  of  damages,  he  refused  to  allow  it,  on  the 
ground  that  it  was  not  a  case  of  variance  between  the  deed 
and  the  declaration.     So,  in  Atkinson  v.  Jones,  2  Ad.  &  £. 
439,  Littledale,  J.,   says:   ''In  the  common  course  of 
things,  the  proviso  in  a  mortgage  is  for  payment  on  a  given 
day;  which  day  is  here  postponed  for  several  years  from 
the  execution  of  the  mortgage.    The  interest  up  to  that 
day  is  all  that  is  made  payable  by  the  deed  of  mortgage. 
If  an  action  of  debt  were  brought  on  the  deed,  the  decla- 
ration would  be  only  for  the  amount  (tf  principal  and  in- 
terest due  up  to  that  day,  by  the  terms  of  the  proviso.  Any- 
thing which  was  recovered  besides  this,  would  be  in  the 
shape  of  damages  for  the  detention :  the  breach  could  be 
assigned  only  for  non-payment  up  to  and  on  that  day." 
So,  here,  after  the  day  on  which  the  last  instalment  was 
made  payable,  viz.  the  15th  October,  1827,  the  defendants 
would  not  be  liable  for  interest  upon  the  contract,  but  in 
the  shape  of  damages  only. 

2.  By  paying  money  into  court,  the  defei^dants  admit  2.  Effect  of  pay. 
that  they  have  entered  into  the  contract  declared  on.  But,  uanadmiubn. 
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1840.        how  does  that  preclude  them   from  shewing  that  tlie 
amount  of  damage  the  plaintiff  has  sustained  by  their 
breach  of  contract  is  less  than  he  claims?  The  payment  into 
court  is  an  admission  of  the  contract,  and  of  the  defend- 
ants' liability  thereon,  to  the  extent  of  the  money  paid  in. 
Much  doubt  formerly  prevailed  as  to  the  effect  of  payment 
of  money  into  court — Giles  Y.Hartis,  1  Lord  Baym.254; 
Cox  V.  Parry,  1  T.  R.  464 ;  Guiieridge  v.  Smiih,  2  H.  Blac. 
374;  Andrews  v.  Pabgrave,  9  East,  325.    In  Yate  v.  fRte, 
2  East,  128,  it  was  held  that  the  payment  of  money  into 
court  upon  a  count  stating  a  special  contract,  is  m  admis- 
sion of  such  contract,  and  narrows  the  inquiiy  to  the 
quantum  of  damages  sustained  by  the  breach  thereof: 
and  according  to  Clarke  v.  Gray,  6  East,  564,  the  plea  is 
no  admission  that  the  declaration  has  stated  the  irAofeof  the 
contract.    In  Randall  v.  Lynch,  2  Camp.  357,  Lord  Ellen- 
borough  ruled,  that,  if  money  be  paid  into  court  in  tac- 
tion of  covenant,  it  is  unnecessary  to  prove  the  deed  by 
calling  the  attesting  witness.    But,  wherever  the  matter 
sounds  in  damages,  the  defendant  is  entitled,  notwith- 
standing he  has  paid  money  into  court,  to  question  fiie 
amount  of  damages.     In  MelUsh  v.  AUmUt,  2  M.  &  S.  106, 
it  was  expressly  held,  that  payment  of  money  into  court 
generally  upon  a  declaration  containing  a  count  upon  & 
policy  of  assurance  and  the  money  counts,  is  onfy  an  ad- 
mission of  the  contract,  but  does  not  preclude  the  plaintiff 
firom  disputing  his  liability  beyond  such  payment  for  goods 
which  were  not  loaded  according  to  the  terms  of  the  poli- 
cy.   In  Dyer  v.  Ashton,  1  B.  &  C.  3,  2  D.  &  R.  19,  Bayley, 
J.,  says :  "The  legal  principle  deducible  from  all  the  ewes 
upon  this  subject  is  no  more  than  this,  that  the  payment 
of  money  into  court  admits  the  contract,  but  is  not  eri- 
dence  to  support  the  breach.     It  admits  in  point  of  b^ 
that  such  a  contract  was  made ;  but  that  is  all."    In  l^ 
y.GreriUe,  4D.  &R.632,  3B.&C.10,  it  was  held,  ^ 
paying  mcm^  into  court  in  assumpsit  for  goods  sold  and 
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delivered,  does  not  deprive  the  defendant  of  the  benefit  of 
the  statute  of  limitations  as  to  the  residue  of  the  plain- 
tiff's demand:  and  Abbott,  C.  J.,  said:  ''The  utmost  effect 
of  the  payment  is,  to  admit  that  the  sum  so  paid  is  due; 
and  to  that  extent  it  concludes  the  defendant,  but  to  that 
only/'    So,in/Z^v.2)icil:o9W,  5B.&Ad.499,  2N.&M. 
869,  it  was  held  that  payment  of  money  into  court  on  a 
count  on  a  promissory  note  payable  by  instalments,  is  only 
sn  admission  by  the  defendant  that  money  to  the  amount 
paid  in  was  due  on  the  promissory  note;  it  does  not 
bar  the  statute  of  limitations  as  to  a  further  sum  claimed 
to  be  due  on  the  same  note.    In  that  case  the  note  was  for 
231/.,  and  the  defendant  paid  into  court  110/.     Parke,  J., 
said:  ''The  payment  of  money  into  court  admits  the  con- 
tract as  alleged,  and  a  right  to  recover  110/. ;  but,  beyond 
that  sum,  evexy  defence  is  open.    It  is  much  the  same 
thing  as  if  the  defendant  had  admitted  the  contract,  and 
stated  at  the  same  time  that  no  more  than  110/.  was  due 
upon  it.''    And  Patteson,  J.,  said:   "In  Cox  v.  Parry ^ 
1  T.  R.  464,  it  was  decided  that  payment  of  money  into 
court  is  an  acknowledgment  by  the  defendant  of  the  con- 
tract, and  that  the  plaintiff  is  entitled  to  recover  the  sum 
80  paid ;  but  that  it  did  not  preclude  him  from  taking  any 
objection  limiting  the  operation  of  the  contract,  in  order 
to  bar  the  plaintiff  from  recovering  more  than  had  been 
paid  into  court.    The  principle  of  that  case  applies  here." 
And  in  Harrison  v.  Douglas,  3  Ad.  &  E.  896,  5  N.  &  M. 
180,  where  the  defendant,  in  an  action  upon  a  mutual 
insurance  policy,  paid  money  into  court,  it  was  held  to  be 
still  open  to  him  to  shew,  that,  according  to  the  rules  of 
the  society,  the  money  due  on  a  loss  was  payable  by  in- 
stalments. 


1840. 


Sm  W.  POLLETT,  Whateky,  and  Talbot,  now  shewed 
cause  against  the  rule  obtained  on  the  part  of  the  plain- 


Thur9day^ 
April  ZOth. 
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1840.        tifP. — ^The  chaj^  of  misdirection  is  wholly  imfoimded. 

^[^I^I^IJ^      The  facts  were  all  presented  to  the  jury :   and^  though 

9-  they    might   have   been   commented   upon  a  little  too 

TAYLOa.  »  o  * 

Jury  properly  ^t^oiigly*  ^^t  is  no  ground  for  moving  for  a  new  trial, 

directed.  The  3  &  4  Will.  4,  c.  42,  s.  28,  is  directly  opposed  to  the 

Asto  the  claim  plaintiffs'  demand:   that  clause  enacts,  ''that,  upon  all 

upon* tfae^baif-  dobts  or  sums  Certain,  payable  at  a  certain  time  or  other- 

m"tl'"***^*     ^™^*  *^®  J^^y  ^^  *^®  *™^  ^^  *^y  issue,  or  on  any  inqoiri- 
tion  of  damages,  may,  if  they  shall  think  fit,  allow  interest 
to  the  creditor  at  a  rate  not  exceeding  the  current  rate  of 
interest,  from  the  time  when  such  debts  or  suras  certain 
were  payable,  if  such  debts  or  sums  be  payable  by  nrtue 
of  some  written  instrument  at  a  certain  time,  or,  if  pay- 
able otherwise,  then  from  the  time  when  demand  of  pay- 
ment shall  have  been  made  in  writing,  so  as  such  demand 
shall  give  notice  to  the  debtor  that  interest  will  be  claimed 
from  the  date  of  such  demand  until  the  time  of  payment; 
provided  that  interest  shall  be  payable  in   all  cases  in 
which  it  is  now  payable  by  law/'    The  Lord  Chief  Baron 
was  inclined  to  think  that  the  statute  did  not  apply  to  a 
case  like  the  present:  but,  to  prevent  any  question^  he  left 
the  matter  to  the  jury.     The  object  of  the  act  clearly  was, 
to  enable  the  jury  to  give  interest,  where  they  could  not  do 
so  before;  it  was  not  intended  to  operate  in  any  case  where 
parties  were  already  entitled  to  interest  by  the  terms  of  a 
written  contract.  That  this  was  a  case  in  which,  independ- 
ently of  the  statute,  the  plaintiff  was  entitled  to  recover 
principal  and  interest  on  certain  days,  cannot  be  denied. 
Not  satisfied  with  interest  pursuant  to  the  contract,  the 
plaintiff  caDs  the  reservation  of  interest  half-yearly,  a  con- 
tract for  payment  of  ''  sums  certain  payable  at  a  certain 
time,''  and  insists  that  the  statute  entitles  him  to  inta«st 
upon  the  interest.    That,  however,  is  a  fallacy :  interest  is 
not  a  sum  certain ;  it  is  a  mere  accessory.    In  FhthSng  t. 
Schroder,  2  Scott,  143,  2  New  Cases,  77,  where  it  was  held, 
that,  independently  of  the  3  &  4  WiU.  4,  c.  42,  s.  28,  in- 
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terest  is  not   recoverable  in  an  action  for  money  had         1840. 
and  received,  Tindal,  C.  J.,  says:  ''The  general  rule  has 
been  laid  down  in  so  many  cases,  that  interest  is  payable 
only  where  given  by  the  express  terms  of  a  contract,  by  an 
engagement  implied  from  the  nature  of  the  security,  or  by 
the  usage  of  the  trade  to  which  the  contract  has  relation, 
that  it  is  unnecessary  now  to  enlarge  upon  the  subject/^ 
Had  the  plaintiff  sold  the  estate  in  question  pursuant  to 
the  power  of  sale  reserved  to  him,  he  could  only  have  paid 
himself  the  principal,  and  simple  interest.     It  is  said  that  Rule  in  Equity 
courts  of  equity  allow  interest  upon  annuities  ;  that,  how-  "tercBt.™^**" 
ever,  is  not  so,  except  under  very  special  circumstances.  In 
JVarififf  V.  CunHffe,  1  Ves.  jun.  99,  Lord  Thurlow  says : 
"My  opinion  is  in  favour  of  interest  upon  interest;  be- 
cause I  do  not  see  any  reason,  if  a  man  does  not  pay  in- 
terest when  he  ought,  why  he  should  not  pay  interest  for 
that  also.     But  I  have  found  the  court  in  a  constant  habit 
of  thinking  the  contrary;  and  I  must  overturn  all  the  pro- 
ceedings of  the  court  if  I  give  it.''    And  in  Ea;  parte  Bea- 
van,  9  Ves.  223,  Lord  Eldon  says :  "  As  to  the  question  of 
compound  interest,  it  is  clear  you  cannot  a  priori  agree  to 
let  a  man  have  money  for  twelve  months,  settling  the  ba- 
lance at  the  end  of  six  months ;  and  that  the  interest  shall 
carry  interest  for  the  subsequent  six  months :  that  is,  you 
cannot  contract  for  more  than  5  per  cent.''    In  Raphael  y. 
Boeim,  11  Yes.  92,  a  decree  was  made  against  an  execu- 
tor, directing  a  computation  of  interest  at  5  per  cent,  on  all 
sums  received  by  him  while  in  his  hands;  ''  and  that  the 
Master  do  in  such  compntation  make  half-yearly  rests." 
The  object  of  that  direction  was  to  charge  compound  in- 
terest :  and  the  decree,  though  perhaps  going  further  than 
usual,  was  held  under  the  circumstances  properly  exe- 
cuted by  a  computation  of  interest  upon  each  receipt  from 
the  day  it  was  received;  the  balance  of  receipts,  with 
the  interest  so  calculated,  and  payments,  being  struck 
at  the  end  of  the  half-year;  and  that  balance,  so  com- 


644  IN  THE  COMMON  PLEABj 

posed  of  principal  and  interest^  being  carried  forward  as 
an  item  in  the  account^  producing  interest.  But  that  was 
merely  compelling  the  executor  to  perform  his  trust. 
''Upon  the  justice  of  this  case/^  says  Lord  Eldon,  "what 
ought  to  be  the  demand,  I  have  very  firequently  and  anxi- 
ously thought;  and,  adverting  to  all  the  cases  in  which 
the  court  has  frequently  considered  it  to  be  consistent  with 
every  view  of  moral  justice  that  individuals  in  accountable 
situations  should  pay  compound  interest,  though  it  has 
not  been  the  habit  of  the  court  to  give  it,  I  have  not 
the  least  difficulty  in  saying,  that,  if  I  had  to  make  the 
decree  upon  this  evidence,  I  should  have  chaiged  the  de- 
fendant with  compound  interest/'  And  his  lordship  con- 
cludes his  judgment  thus—''  Upon  the  whole,  I  am  not 
called  upon  to  say  the  Master  has  done  wrong  t»  tUi  par- 
ticular  case" 

The  Solicitor-General,  Talfofwrd,  Serjeant,  and  R.  V. 
Richards,  contril. — Courts  of  equity  always  make  parties 
pay  interest  where  they  have  by  injunction  protracted  the 
day  of  payment.  The  ultimate  result  of  the  suit  here 
1.  As  to  the  shews  that  the  injunction  ought  never  to  have  issued.  It 
terert.  ^^  °'  is  objected  on  the  part  of  the  defendants,  that  the  juiy 
properly  disaUowed  interest  upon  the  half-yearly  instal- 
ments in  question — that  there  is  no  contract  for  payment 
of  interest— and  that,  if  there  is,  the  instalments  in  ques- 
tion are  not  sums  certain  payable  at  certain  times,  within 
the  meaning  of  the  statute.  It  has  been  contended,  that, 
since  the  15th  October,  1827,  interest  is  not  recoverable 
upon  these  contracts,  eo  nomine,  but  only  in  the  shape 
of  damages  for  the  detention  of  the  debt.  But,  how  stands 
the  record?  The  contracts  are  set  out  as  contracts  for 
interest  for  the  whole  period  for  which  it  i%  claimed: 
there  is  no  daim  for  damages.  And  the  money  paid  into 
court  is  paid  in  upon  the  contract  as  declared  on.  Upon 
this  record,  therefore,  the  contract  allied  is  admitted. 
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Now^  the  first  agreement  (to  which  the  other  two  refer)         1840. 

provides    for    the    several    residuary  payments    thus: —      attwood 

"100,000/.  on  or  before  the  15th  April,  1826,  100,000/.  ^' 

r     *  >  >  Taylor, 

on  or  before  the  15th  October,  1826,  100,000/.  on  or  be- 
fore the  15th  April,  1827,  and  75,000/.  on  or  before  the 
15th  October,  1827;*'  and  then  come  these  words — ''with 
interest  for  the  same  sums,  at  the  rate  of  5  per  cent,  per 
annum,  to  be  reckoned  &om  the  1st  October  then  next 
untU  the  day  of  payment  thereof,  such  interest  to  be  paid 
by  equal  half-yearly  payments,  and  to  be  secured  by  the 
joint  and  several  bond  of  the  defendants.^'    The  intention 
of  the  first  agreement  is  to  be  collected  firom  the  subse- 
quent agreements  and  the  conduct  of  the  parties  in  deal- 
ing with  them.     To  interpolate  the  words  "  appointed  for,*' 
in  the  manner  suggested,  would  be  a  departure  from  the 
language  the  parties  have  used,  for  no  other  purpose  than  to 
defeat  their  intention.     In  the  second  agreement,  there  is 
no  mention  whatever  of  the  period  at  which  the  payment 
of  interest  is  to  cease.    And  the  third  agreement  in  effect 
provides  for  the  payment  of  interest  by  the  defendants 
''  so  long  as  they  should  remain  in  possession  of  the  pre- 
mises, or  any  part  thereof.^'    This  third  agreement,  there- 
fore, removes  all  difficulty  and  doubt  as  to  whether  or  not 
the  case  is  one  that  falls  within  the  statute.     The  interest 
thus  reserved  is  clearly  a  debt — Dickenson  v.  Harrison, 
4  Price,  282.     The  third  agreement  severs  it  firom  the 
principal  debt,  as  to  which  the  defendants  are  relieved 
firom  personal  liability.     In  Beete  v.  Bidgood,  1  M.  &  R. 
143,  7  B.  &  C.  453,  where,  upon  the  sale  of  an  estate,  it 
was  agreed  that  the  purchase-money  should  be  paid  by  in- 
stalments, with  interest  at  6  per  cent. ;  it  was  held  that  the 
payments  reserved  under  the  name  of  interest  were  in  sub- 
stance part  of  the  purchase-money.    Lord  Tenterden  there 
said :  ''  This  case  comes  before  the  court  out  of  a  contract 
for  the  sale  of  an  estate,  not  out  of  a  contract  of  loan ; 
though  the  parties  have  calculated  the  price,  partly  in 

VOL.  I.  u  u 
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1840.  what  they  considered  the  value  in  present  money,  partly 
in  money  to  be  paid  at  a  future  day.  They  have  chosen 
to  call  it  '  interest/  which  creates  the  whole  difficulty.  K 
they  had  said  '  payable  by  instalments/  there  would  hare 
been  no  doubt.  Our  business  is  to  look,  not  at  the  words, 
but  at  the  substance.  If  we  are  to  look  at  the  substance 
of  a  transaction  to  ascertain  whether,  notwithstanding  the 
words  used,  the  case  is  within  the  statute  (140),  so,  on  the 
other  hand,  we  must  look  to  see  whether,  though  the 
words  used  appear  to  be  within  the  statute,  the  substance 
is  not  so.  Here  I  am  clearly  of  opinion  that  in  substance 
there  is  no  usury.''  And  Littledale,  J.,  says :  ''This  is  a 
contract  for  the  sale  of  an  estate,  and  not  a  losn  of 
money.  The  plaintiff  in  effect  said,  if  you  can  pay  me 
16,000/.  down,  you  shall  have  the  estate  at  that  price. 
The  purchaser  says,  no,  but  I  will  pay  you  by  instalments; 
upon  which  the  seller  says,  then  you  shall  pay  me  at  the 
rate  of  six  per  cent.  That  they  considered  to  be  a  reason- 
able rate.  The  jury  have  not  found  that  this  was  a  ccdoor, 
nor  does  it  appear  to  be  so  upon  the  case.  The  doubt  is 
raised  merely  by  the  use  of  the  term  '  interest.' "  The 
principle  upon  which  Dickenson  v.  Harrison  proceeded  was 
recognized  so  long  ago  as  the  time  of  Lord  Hale,  who  in 
Seaman  v.  Dee,  1  Vent.  198,  2  Lev.  89,  says :  ''  Where  by 
deed  the  party  covenants  or  binds  himself  to  pay  the  pnn- 
cipal  with  interest,  the  interest  is  not  to  be  included  with 
the  principal  in  an  action  of  debt,  but  shall  be  tamed  into 
damages,  which  the  jury  is  to  measure  to  what  the  intoest 
amounts  to,  which  is  allowed  to  be  done."  And  though  it 
was  held  in  that  case  that  ''  no  action  of  debt  lies  for  the 
interest  of  money,"  the  contrary  has  since  been  admitted— 
Herries  v.  Jamieson, 5  T. R.  558 ;  Vemey  v. Iddinffs,2Qat 
284:  Doran  v.  CyReiUy,  5  Dow,  P.  C.  183 :  and  see  as  to 
compound  interest,  a  note  to  Sacketi  v.  Bojfwell,  4  Madd. 

(140)  12  Anne,  8t2,  c.l6. 
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69.    In  Higffins  v.  Sargeni,  3  D. &  R.  613,  2  B.  &C.  348,        1840. 
Holroyd,  J.,  after  adverting  to  the  cases  where  interest  is 
allowed  as  damages  for  the  detention  of  the  debt,  says: 
''In  cases,  however,  where  the  interest  is  due  on  a  contract 
express  or  implied,  it  may  be  sued  for  as  p€art  of  the  debt, 
and  payment  of  the  principal  sum  would  be  no  answer  to 
the  action.'^     If  that  be  so — ^if  interest  due  upon  a  con- 
tract like  the  present  may  be  treated  as  part  of  the  debt 
created  by  the  instrument— how,  with  reference  to  the 
statute,  are  the  different  parts  of  the  entire  debt  to  be 
distinguished?     The  interest  that  would  accrue  before 
the  15th  April,  1827,  when  the  last  instalment  was  pay- 
able, would  be  interest  reserved  by  the  contract ;  that 
which  accrued  since  that  time  would  be  recoverable  in  the 
shape  of  damages  only.    It  may,  therefore,  be  admitted 
that  but  for  the  statute  the  plaintiff  would  not  be  enti- 
tled to  the  interest  he  now  claims.     The  words  of  the 
statute  clearly  embrace  this  case :  ''  Upon  all  debts  or  sums 
certain  (including  even  that  which  by  possibility  might  not 
be  a  debt),  payable  at  a  certain  time  or  otherwise,  the  jury, 
on  the  trial  of  any  issue,  or  on  any  inquisition  of  damages, 
may,  if  they  shall  think  fit,  allow  interest,'^  &c.:  and  there 
is  nothing  in  the  proviso — ''that  interest  shall  be  payable 
in  all  cases  in  which  it  is  now  payable  by  laV — to  take 
the  case  out  of  the  statute. 

2.  The  direction  of  the  Lord  Chief  Baron  was  palpably  s.  As  to  the 
erroneous.  In  1827,  the  defendants  filed  their  bill  to  re-  "^^'*^^*^"- 
sdnd  the  contract,  on  the  alleged  ground  of  fraud.  This 
bin,  afker  the  phdntifPs  hands  had  been  tied  up  by  an  in- 
junction for  upwards  of  nine  years,  was  ultimately  dismissed 
with  ca$U:  the  irresistible  inference  £rom  which  is,  that  the 
House  of  Lords  came  to  the  conclusion  that  there  was  no 
foundation  for  the  defendants'  complaint.  The  jury,  how- 
ever,  are  distinctly  told  that  they  must  dismiss  that  circum- 
stance from  their  minds;  that  the  defendants  were  justified 
in  adopting  the  course  they  did;  that  there  was  nothing 

uu2 
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1840.  to  warrant  them  in  inferring  that  the  defendants  bad  been 
guilty  of  any  impropriety  of  conduct;  and  that  tbey  were 
not  at  liberty  to  assume,  in  the  absence  of  distinct  evi- 
dence upon  the  subject,  that  any  profit  had  been  msde  of 
the  premises  by  the  defendants.  It  is  impossible  to  con- 
ceive anything  more  calculated  to  lead  the  minds  of  the 
jury  astray  from  the  real  and  only  proper  point  for  their 
consideration,  or  more  opposed  to  every  principle  of  jus- 
tice. That  it  is  contrary  to  the  admitted  doctrine  of  oonrts 
of  Equity,  is  clear  from  numerous  authorities.  InlV/ewy 
V.  Warren,  6  Ves.  73,  an  account  of  mesne  profits  since  the 
title  accrued,  was  decreed  against  executors  upon  the  spe- 
cial ground  that  the  plaintiff  was  prevented  from  reoovs- 
ing  in  ejectment  by  a  rule  of  the  court  of  law  and  by  an 
injunction,  at  the  instance  of  the  occupier,  who  nltiinatelj 
failed  both  at  law  and  in  Equity.  Lord  Eldon,  in  the 
course  of  the  argument,  there  observes — *'  There  is  a  case 
in  Shower's  Parliamentary  Cases  (141)  where  a  decree  for 
principal  and  interest  beyond  the  penalty  of  the  bond  was 
afSrmed  upon  the  very  ground  that  the  party  was  pr^ 
vented  firom  going  on  at  law  while  the  demand  was  nnder 
the  penalty .''  And,  in  delivering  his  judgment,  he  njs: 
''  If  there  be  a  principle  upon  which  courts  of  jostice 
ought  to  act  without  scruple,  it  is  this — to  reliere  parties 
against  that  injustice  occasioned  by  its  own  acts  or  0Te^ 
sights  at  the  instance  of  the  party  againat  whom  the  ref^f  ^ 
sought.  That  proposition  is  broadly  laid  down  in  some  of 
the  cases.''  In  Bond  v.  Hopkins,  2  Sch.  &  Lefr.  413,  IM 
Bedesdale  says :  ''  Nothing  is  better  established  in  courts 
of  Equity  than  that,  where  a  title  exists  at  law  and  in  con- 
science, and  the  effectual  assertion  of  it  at  lawisnncon- 
scientiously  obstructed,  relief  should  be  given  in  Eqnitj" 
Atkinson  Y.Atkinson,  1  Ball.  &  Bea.  238,  was  adopted  in  Grsi/ 
V.  Grant,  8  Sim.  341,  3  Buss.  598,  where  it  was  held,  M 
where  an  obligor  has,  by  vexatious  proceedings,  delayed  the 

(141)  Duval  v.  Terry,  Show.  P.C.  15. 
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obligee  in  recoyering  on  his  bond^  a  court  of  Equity  will  de-        1840. 
cree  payment  of  the  full  amount  of  principal  and  interest^ 
although  it  exceeds  the  penalty  of  the  bond  (142).      Lord 
Lyndhurst  there  said — 3  Russ.  607 — that^  ^'in  his  opinion, 
the  plaintiff's  demand  was  not  to  be  limited  by  the  amount  of 
the  penalty  of  the  bond :  for,  he  had  always  considered,  on 
the  authority  of  Duval  v.  Terry,  Show.  P.  C.  15,  that  a 
party  who  had  been  restrained  firom  proceeding  at  law,  while 
the  debt  was  under  the  penalty,  had  a  right,  in  a  court  of 
Equity,  to  principal  and  interest  beyond  the  penalty  of  the 
bond/^    And  in  a  subsequent  part  of  the  same  case — 
3  Buss.  609 — ^his  lordship  adds — ''  With  respect  to  the 
general  jurisdiction,  I  entertain  no  doubt  whatever,  that, 
if  a  person  indebted  in  a  sum  of  money  by  bond  files  his 
bill  for  an  injunction,  stating  that  he  is  entitled,  by  reason 
of  equitable  circumstances,  to  be  relieved  from  the  obliga- 
tion which  presses  him  at  law,  and  there  is  no  neglect  or 
default  on  the  part  of  the  defendant,  this  court  has  a  right 
to  consider  the  bond  creditor  as  submitting  to  do  equity, 
when  he  asks  equity;  and,  whatever  abstruse  and  delicate 
reasoning  there  may  be  as  to  whether  the  excess  of  the 
debt  beyond  the  penalty  is  a  specialty  debt  or  a  simple- 
contract  debt,  this  court  will  find  a  way  to  give  execution 
for  the  difference.    On  the  other  hand,  if  it  were  the  credi- 
tor's own  fiault  that  he  had  not  payment  of  his  debt  sooner, 
it  would  not  be  competent  for  him  to  take  the  benefit  of 
the  same  rule.''     So,  it  has  been  held  that  an  annuitant, 
prevented  firom  resorting  to  his  legal  remedies  by  an  injunc- 
tion, is  entitled  to  interest  upon  the  arrears  of  the  annuity 
against  the  party  who  has  obtained  the  injunction — O^Don- 
neU  Y.  Brown,  1  Ball.  &  Bea.  262;  Mayor  v.  Morgan,  2 

Dickens,  643. 

Cur  adv.  vult. 

(142)  This  is  the  exception :  the  stances:  See  the  judgment  of  Sir 

rule  ia,  in  Equity  as  well  as  at  law,  W.  Grant  in  Clarke  v.  Seton,  6 

to  limit  the  recovery  to  the  penalty,  Ves.  41 1. 
unless  tinder  very  special  circum- 
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1840.  TiNDAL;  C.  J,,  now  delivered  the   judgment  of  the 

court: — Two  rules  have  been  obtained  in  this  action- 
one^  on  the  part  of  the  defendants^  calling  upon  the  plaia- 
tiff  to  shew  cause  why  the  verdict  found  for  him  on  the 
trial  should  not  be  set  aside,  and  instead  thereof  a  verdict 
entered  for  the  defendants— the  other,  a  rule  obtained  on 
the  part  of  the  plaintiff,  calling  upon  the  defendants  to 
shew  cause  why  the  verdict  found  for  himself,  the  plain- 
tiff, should  not  be  set  aside,  and  a  new  trial  had. 

The  action  was  brought  upon  three  agreements  entered 
into  between  the  plaintiff  and  the  defendants,  bearing  dste 
respectively  the  10th  day  of  June,  the  1st  day  of  October, 
and  the  4th  day  of  November,  1825 ;  under  which  the 
plaintiff  had  agreed  to  sell  to  the  defendants,  and  the  de- 
fendants to  buy  of  the  plaintiff,  certain  iron  wqA&  and 
other  property,  for  a  large  sum,  payable  in  part  by  a  cer- 
tain deposit,  and  as  to  the  residue  by  certain  instalments 
as  therein  mentioned,  with  interest;  and  the  breach  aQ^ed 
in  the  declaration  wb»  the  non-payment  by  the  defendants 
of  89,375/.,  for  five  and  a  half  years'  interest  upon  SS&fXXU^ 
the  residue  of  the  purchase-mon^,  at  the  rate,  as  was  al- 
leged in  the  declaration,  of  5/.  per  cent,  per  annum,  and  abo 
the  non-payment  of  interest  upon  the  said  sum  of  89,375iL, 
from  the  several  days  and  times  at  which,  according  to  the 
said  agreements,  the  said  interest  ought  to  have  been  paid. 
The  defendants  had  paid  into  court  the  sum  of  87,312t,  10». 
being  short  of  the  sum  claimed  by  the  plaintiff  for  interest, 
by  2,062/.  10^.,  contending  that,  upon  the  proper  oonstmo- 
tion  of  the  contracts,  the  interest  upon  the  last  instafanoit 
of  75,000/.  ought  to  be  calculated  at  the  rate  of  4^  per 
cent,  only,  and  not  at  6  per  cent. :  and,  as  to  the  interest 
claimed  to  be  due  upon  the  interest,  the  defiendants  in- 
sisted that  such  interest  was  not  recoverable  by  the  plain- 
tiff. The  jury  found  a  verdict  for  the  plaintiff  for  the 
2,062/.  lOs. ;  and  the  defendants  have  moved  for  this  role 
by  leave  of  Lord  Abinger  who  tried  the  cause,  for  tiie  pur- 
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pose  of  ascertaining  whether  the  interest  is  to  be  calcu-  1840. 
kted  at  the  rate  of  4|  or  5  per  cent.  On  the  other  hand, 
the  plaintiff  has  obtained  his  rule  to  set  aside  his  own  ver- 
dict, and  for  a  new  trial,  on  the  ground  that  the  jury  were 
bound  bj  law  to  have  given  him  interest  upon  the  interest, 
as  claimed  by  him  in  his  declaration. 

The  first  question,  therefore,  raised  for  our  consideration  l.  Aa  to  the 
is,  at  what  rate  is  the  interest  to  be  calculated,  upon  the 
proper  construction  of  the  agreements. 

By  the  agreement  of  the  10th  June,  1825,  the  instal- 
ments of  the  purchase-money,  the  last  of  which,  viz. 
75,000/.,  was  payable  on  or  before  the  15th  October,  1827, 
are  to  be  paid  ^'  with  interest  for  the  same  sums,  at  the 
rate  of  5  per  cent,  per  annum,  to  be  reckoned  from  the 
Ist  day  of  October  next,  until  the  day  of  payment  thereof; 
such  interest  to  be  paid  by  equal  half-yearly  payments, 
and  to  be  secured  by  the  joint  and  several  bonds  of  the 
defendants.'^  By  this  agreement,  therefore,  the  first  of  the 
three,  the  interest  on  the  75,000/.,  upon  which  alone  the 
question  arises,  is  reserved  at  5  per  cent. 

By  the  agreement  secondly  entered  into  between  the 
parties^  dated  the  Ist  of  October,  certain  alterations  are 
made  aa  to  the  time  for  completing  the  title,  and  in  some 
other  respects;  but  it  is  expressly  provided  (amongst 
other  things)  that  nothing  therein  shall  disturb  or  alter 
the  interest  upon  the  75,000/.,  down  to  the  15th  day  of 
October,  1827,  inclusive :  "  but  it  was  thereby  further 
agreed,  that,  instead  of  the  said  instalment  of  75,000/. 
being  paid  on  the  15th  day  of  October,  1827,  the  said 
instalment  of  75,000/.  should  be  left  upon  the  security  of 
the  said  estates  and  property  at  interest,  payable  half- 
yearly,  at  the  rate  of  4|  per  cent,  per  annum,  and  to  be 
then  made  by  way  of  mortgage  to  the  said  John  Attwood, 
and  with  a  covenant  to  pay  the  same,  as  well  principal  as 
interest,  and  to  continue  to  a  period  of  fourteen  years 
from  the  said  15th  day  of  October,  1827.''    Under  this 
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2.  As  to  the  al- 
leged miidirec- 
tion. 


second  agreement,  therefore,  if  all  had  been  done  wUch 
was  therein  contemplated,  namely,  if  the  defendants  had 
paid  the  first  instalment  of  200,000/.,  and  been  let  into 
possession,  and  had  also  paid  the  three  several  instalments 
of  100,000/.  each,  and  the  interest  thereon,  then,  instead 
of  the  defendants  paying  the  instalment  of  75,00(K.  on 
the  16th  day  of  October,  1827,  that  snm  was  to  be  left 
npon  the  security  of  the  estates  at  4}  per  cent.,  to  be  then 
made  by  way  of  mortgage.  But  the  events  oonteiqpkted 
by  that  agreement  never  did  happen :  the  defendants  did 
not  pay  the  instalments  and  interest,  but,  on  the  con- 
trary, filed  a  bill  in  Chancery  against  the  plaintiff,  seek- 
ing to  be  relieved  from  the  agreements,  on  the  ground 
of  fraud :  so  that  it  appears  to  us,  if  the  question  had 
rested  on  the  second  agreement  only,  the  reduction  d  the 
interest  upon  the  75,000/.  firom  5  per  cent,  to  4^  per  cent 
never  took  place. 

Then,  there  is  nothing  in  the  third  agreement,  which 
is  indorsed  upon  the  second,  that  can  have  the  effect  of 
reducing  the  interest.  The  principal  object  of  that  agree- 
ment, is,  to  relieve  the  defendants  firom  all  personal  liabi- 
lity to  the  payment  of  the  instalments,  with  an  express 
exception,  that  they  shall  still  remain  answerable  for  and 
liable  to  the  payment  of  interest  "  as  in  the  said  vithin- 
recited  agreement  expressed,'^  that  is,  the  agreement  of 
the  10th  June,  1825,  which  is  recited  in  the  within-written 
agreement  of  the  1st  October,  and  which  recited  agree- 
ment reserves  the  interest  on  the  75,000/.  at  5  per  cent 
So  far,  therefore,  as  the  third  agreement  has  any  operati(m, 
it  would  confirm  the  stipulation  in  the  first  as  to  the  rate 
of  interest. 

Looking,  therefore,  at  the  three  agreements,  we  think 
the  interest  was  to  be  calculated  at  the  rate  of  5  per  centi 
and  that  the  verdict  should  stand  accordingly. 

As  to  the  second  question,  namely,  whether  the  jnrf, 
under  the  circumstances  of  this  case,  ought  to  have  al- 
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lowed  interest  upon  interest^  the  argument  on  the  part  of        1340. 
the  plaintiff  has  been  that  the  sums  payable  for  interest  by 
the  terms  of  the  first  agreement  became  debts  due  to  the  v. 

plaintiff  from  the  respective  days  on  which  they  fell  due. 
It  is,  however,  perfectly  clear  that  it  was  not  such  a  debt 
as  before  the  statute  3  &  4  Will.  4,  c.  42,  would  have  been 
held  to  carry  interest.  There  was  neither  an  express  pro- 
mise to  pay  interest  on  each  sum  which  should  become  due 
for  interest;  nor  was  there  a  written  contract  to  pay  a 
sum  certain  for  interest  on  such  sums,  so  as  to  make  the 
interest  itself  a  debt  due  on  a  day  certain;  nor  was  this  a 
mercantile  transaction,  in  which  interest  upon  interest 
was  usually  allowed  in  the  course  of  trade.  And  it  is  un- 
necessary to  state,  that,  in  actions  upon  bonds  or  other 
instruments  on  which  interest  is  reserved  payable  on  a 
certain  day,  it  is  against  all  experience  that  the  jury  in 
their  damages  have  ever  calculated,  first  the  interest  upon 
the  principal,  and  then  interest  upon  each  separate  sum 
due  for  interest.  K,  therefore,  the  plaintiff  has  any  claim 
in  this  case  for  interest,  it  must  be  under  the  provisions  of 
the  statute  before  referred  to.  Sut  that  statute  leaves 
the  matter  entirely  in  the  discretion  of  the  jury — ''  Upon 
all  debts  or  sums  certain,  payable  at  a  certain  time  or 
otherwise,  the  jury  may,  if  they  shall  think  fit,  allow  inter- 
est to  the  creditor,  at  the  current  rate  of  interest.''  In 
this  case,  the  point  was  expressly  left  to  the  jury  for  their 
determination:  they  did  not  think  fit  to  allow  the  interest; 
and  we  see  no  reason  whatever  to  question  the  propriety 
of  their  decision. 

The  consequence  is  that  we  think  both  the  rules  ought 
to  be  dischai^d. 

Rules  discharged  (143). 

(143)  In  Fludyer  v.  Cocker,  12      compelled  to  pay  interest,  though 
Yes.  25,  a  porchaser  taking  pos-      ihe  money  was  to  he  paid  at  a  par- 
without  a  conveyance  was      ticular  day,  on  the  execution  of  the 
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conveyance.  Sir  W.  Grant,  M.  R., 
there  says :  '*  There  is  no  doubt 
upon  this.  The  purchaser  does 
not  allege  that  any  circumstance 
occurred  entitling  him  to  relinquish 
the  contract  The  only  question  is, 
how  the  contract  was  to  be  carried 
into  execution.  What  are  the  legal 
rights,  is  totally  immateriaL  At 
law,  the  purchaser  could  not  have 
the  right  to  the  estate,  nor  the 
vendor  to  the  money,  until  the 
conveyance  was  executed.  But 
that  has  nothing  to  do  with  the 
mode  in  which  the  court  executes 
the  agreement  The  purchaser 
might  have  said  he  would  not 
have  any  thing  to  do  with  the 
estate  until  he  got  a  conveyance. 
But  that  is  not  the  course  he  took. 
He  enters  into  possession :  an  act 
that  generally  amounts  to  a  waiver 
even  of  objections  to  title.  He 
proceeds  upon  the  supposition  that 
the  contract  will  be  executed ;  and 
therefore  agrees  that  from  that 
day  he  will  treat  it  as  if  it  was  ex- 
ecuted.    The  act  of  taking  poi- 


sesrion  is  an  implied  Bgicement  to 
pay  interest;  for,  so  sbsuid  in 
agreement  as  that  the  porchafler 
is  to  receive  the  rents  snd  pcofits, 
to  which  he  has  no  legal  title,  aad 
the  vendor  is  not  to  have  intemt, 
as  he  has  no  legal  title  to  die 
money,  can  never  be  implied.  The 
pnrchaaer  does  not  state  soy  d^ 
cumstances,  any  inoonvenieoee  that 
he  has  sustained  by  not  hanog  (he 
conveyance,  any  applicatioof  by 
him  for  a  conveyance  at  u  earlier 
period.  He  rests  vapn  tbe  agree- 
ment implied  from  tibe  lact  of  pos- 
session taken.  It  mid  nond 
very  strange,  if  the  puchaKrhad 
paid  the  money,  as  being  bwrnd  to 
pay  it,  and  the  vendor,  barag  liad 
the  use  of  it  for  fiwr  or  fife  yean, 
should  then  refuse  to  acoannt  for 
the  rents  and  profits;  wbich  ii  tin 
case.  The  only  question  ii^  vliat 
is  the  equitable  anangcflMOt  be- 
tween the  parties.  There  ii  sot  a 
ground  for  refusing  the  payment 
of  interest** 


SND  OP  THE  SITTINGS. 
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Feaenlit  v.  Wright  and  Others,  Assignees  of  Boss,  a      ^    ^  '^ 

Bankrupt.  Tuesday, 

TJune  9m. 
HIS  was  an  action  of  trover  brought  by  the  plaintiffs,  ooe  R.»  a 

assignees  of  A.  G.  Boss,  a  bankrupt,  to  recover  goods  in  JI^*[',^J* 

the  first  count  alleged  to  have  been  the  property  of  the  bankruptcy, 

bankrupt  before  his  bankruptcy,  and  wrongfully  converted  months  before 

by  the  defendant,  and  in  the  second  count  averred  to  be  satll^'^t^'* 

the  property  of  the  phiintiffs,  as  assignees,  with  a  like  ^'^•'JS'^* 

COnverBion.  defendant,  in 

The  defendant  (below)  pleaded  (amongst  other  pleas)  to  «  p^M^ad-^ 
the  second  count,  that,  qfter  the  said  A.  G.Eass  became  ^'y^^Hrid, 
hankrupt,  and  b^re  the  date  and  issuing  of  the  fiat  against  ^^  the  usig. 
him,  to  wit,  on  the  26th  March,  1837,  Ae,  the  said  A.  G.  might  main- 
Ross,  deUoered  to  and  deposited  toUh  the  defendant  (below)  the'^^t'the 
the  goods  and  chattels  in  the  second  count  mentioned,  in  con^  S^^iini 
sideration  of  and  upon  certain  large  advances  of  money,  fide,  and  with- 

.  ,  *  .     -*^,      -"^     out  notice  of  an 

amounting  to  a  large  sum  of  money,  to  wit  2,000/.,  then  a«t  of  bank- 
made  and  advanced  by  the  defendant  (below)  to  the  said  b2?ng'^p"<rtlcted 
A.  G.  Bobs,  at  his  request,  upon  the  delivery  and  deposit  ^^^l^^'Sx 
of  the  said  goods  and  chattels  in  the  second  count  men- 
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1840.  tioned  with  the  defendant  (below)  to  secure  payment  to  the 
defendant  (below)  of  such  advances  thereon.  And  the  de- 
fendant (below)  said  that  the  said  goods  and  chattels  in  the 
second  count  mentioned  were  delivered  to  and  deposited 
with  him  as  aforesaid^  and  the  advances  were  made  by  him 
the  defendant  (below)  thereon  as  aforesaid,  bon&  fide,  and 
without  any  notice  to  him,  the  defendant  (below),  so  deal- 
ing with  the  said  A.  G.  Boss,  of  any  prior  act  of  bankraptcj 
or  any  act  of  bankruptcy  committed  by  him  the  said  A.  0. 
Boss  at  the  time  of  the  defendant  (below)  so  dealing  with 
him  as  aforesaid :  and,  because  the  said  advances  so  made  by 
the  defendant  (below)  as  aforesaid  had  always  since  been  and 
still  were  impaid  and  owing  to  him  the  defendant  (bdow), 
he  the  defendant  (below),  at  the  said  time  when  &c,  de- 
tained the  said  goods  and  chattels  to  secure  the  repapent 
of  such  sums  of  money  by  him  the  defendant  (bebw)  ad- 
vanced as  aforesaid  on  the  deposit  with  him  of  the  said 
goods  and  chattels  to  secure  the  repayment  thereof,  as  he 
the  defendant  (below)  lawfully  might  for  the  cause  afore- 
said :  which  was  the  said  supposed  conversion  &c.— Terifi- 
cation. 

Replication.  To  this  plea  the  plaintiffs  below  replied — ^that  the  ad- 

vances in  that  plea  mentioned  were  made  by  the  defend- 
ant (below)  to  the  said  A.  G.  Boss,  and  the  goods  and 
chattels  in  the  second  count  in  that  plea  mentioned  were 
delivered  to  and  deposited  with  the  defendant  (below)  by  the 
said  A.  O.  Boss,  after  the  said  A.  G.  Boss  became  bank- 
rupt, and  within  two  calendar  months  before  the  issoingof 
the  fiat  against  the  said  A.  G.  Boss  under  which  the  plain- 
tiffs (below)  were  assignees — ^verification. 

Rejoinder.  Bejoinder — ^that  the  said  A.  G.  Boss  did  not,  nor  did 

the  plaintiffs  (below),  at  any  time  tender  or  offer  to  paj, 
or  pay,  to  the  defendant  (below)  the  said  advances  (^  money 
in  the  said  plea  mentioned,  or  any  part  thereof;  and  the 
same  remained  and  were  whoUy  unsatisfied  and  unpaid 
to  the  defendant  (below) — ^verification. 
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To  this  rejoinder,  the  plaintiffs  (below)  demurred  gene-         1840. 
rally;  and  the  defendant  (below)  joined  in  demurrer. 

The  court  of  Common  Pleas  held  that  the  transaction 
disclosed  upon  the  record  was  not  protected  as  a  payment 
within  the  82nd  section  of  the  6  Gheo.  4,  c.  16^  and  con- 
sequently that  the  plaintiffs  below,  the  assignees,  were  en- 
titled to  maintain  the  action.  See  6  Scott,  813,  5  New 
Cases,  89. 

Upon  this  judgment  the  defendant  below  brought  a  writ 
of  error.  The  case  was  argued  on  the  29th  June,  1839, 
before  Parke,  B.,  Patteson,  J.,  Williams,  J.,  Gumey,  B., 
Coleridge,  J.,  and  Maule,  B. 

Hoggins^  for  the  plaintiff  in  error. — ^The  transaction  dis- 
closed upon  this  record  is  within  the  protection  of  the 
6  Gteo.  4,  c.  16,  s.  82.  The  1  Jac.  1,  c.  15,  s.  14,  provided  i  jac.  l,  c  15, 
"  that  no  debtor  of  the  bankrupt  be  hereby  endangered  for  *'  ^** 
the  payment  of  his  or  her  debt  truly  and  bon&  fide  to  any 
such  bankrupt,  before  such  time  as  he  shall  understand  or 
know  that  he  has  become  a  bankrupt.''  In  Cole»  v.  i2o- 
bins,  3  Camp.  183,  a  trader  sent  goods  to  auctioneers  to  be 
sold,  and  then  went  to  prison,  where  he  lay  above  two 
months ;  within  this  time  the  auctioneers,  not  knowing  of 
the  trader's  incarceration,  sold  the  goods  and  accounted  with 
him  for  the  proceeds;  and  at  the  end  of  the  two  months 
a  commission  of  bankruptcy  was  sued  out  against  the 
trader:  it  was  held  that  his  assignees  could  not  maintain 
troTer  for  the  goods  against  the  auctioneers,  and  that  the 
payment  of  money  to  the  trader  under  the  above  circum- 
stances was  protected  by  the  statute  last  mentioned.  "  The 
statute  1  Jac.  1,  c.  15,"  said  Lord  EUenborough,  "  con- 
tains a  favourable  provision  for  persons  dealing  with 
traders  who  have  committed  a  secret  act  of  bankruptcy, 
and  ought  to  receive  a  liberal  construction  in  respect  to 
1>on&  fide  transactions.  These  goods  were  put  into  the 
hands  of  the  defendants  before  the  bankrupt  went  to  pri- 
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1840.  son,  and  when  he  had  a  complete  control  over  thenu  All 
the  goods  were  sold  before  a  commission  was  roed  ont 
against  him  or  he  had  lain  two  months  in  prison.  Then, 
the  statute  provides  that  no  debtor  of  the  bankmpt  be  en- 
dangered for  the  payment  of  his  debt  tmly  and  boni  fide 
before  knowing  he  has  become  bankmpt.  Were  the  de- 
fendants debtors  of  Wright  ?  They  certainly  were  as  soon 
as  they  had  sold  his  goods  and  received  the  produce.  Did 
they  pay  this  debt  truly  and  bona  fide  ?  This  is  not  denied. 
Did  they  at  the  time  of  such  payment  understand  or  know 
that  he  was  become  bankrupt  ?  No  evidence  has  been  ad- 
duced to  shew  that  they  knew  he  had  gone  to  prison,  and 
they  could  not  prove  a  negative.  If  they  had  known  the 
fact  out  of  which  the  bankruptcy  sprung,  this  woidd  hife 
deprived  them  of  the  benefit  of  the  statute ;  but  it  wu  in- 
cumbent on  the  plaintiffs  to  prove  notice,  as  in  Emg  t. 
Ijeiih,  2  T.  B.  141,  and,  in  the  absence  of  such  proofi  the 
present  appears  to  be  exactly  that  sort  of  payment  which 
the  statute  was  intended  to  protect.''  The  same  view  of 
this  statute  was  taken  in  Cash  v.  Young,  8  D.  &  K.  652| 
2  S.  &  C.  418,  where  it  was  held  that  goods  bona  fide  sold 
to  and  paid  for  by  a  customer  in  the  interval  between  a 
secret  act  of  bankruptcy  by  the  trader  and  the  suing  oat 
of  a  commission,  are  not  recoverable  in  trover  by  the  as- 
signees, the  transaction  being  protected  by  the  1  Jac  1, 
c.  15,  s.  14.  It  was  there  contended,  in  support  of  the 
claim  of  the  assignees,  that,  reading  the  18th  and  14lh 
sections  of  the  statute  together,  the  defendant  was  oat  of 
the  protection  of  the  latter,  he  not  being  a  *'  debtor  to  the 
bankrupt^ '  when  he  paid  the  money,  but  to  the  assignees, 
in  whom  the  property  in  the  goods  had  then  vested.  Bat 
Abbott,  C.  J.,  said :  "  It  seems  to  have  been  the  common 
and  universal  understanding  of  the  judges,  that  goods 
bought  and  paid  for  bon&  fide  after  a  secret  act  of  bank- 
ruptcy, are  not  the  property  of  the  assignees.  The  14th 
section  of  the  1  Jac.  1,  c.  16,  provides  '  that  no  debtor 
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of  the  bankrupt  be  hereby  endangered  for  the  payment  of       1840. 
his  or  her  debt  truly  and  bonfi  fide  to  any  such  bankrupt 
before  such  time  as  he  shall  understand  or  know  that  he 
is  become  a  bankrupt/    Construing  these  words  according 
to  the  rules  of  plain  sense  and  common  parlance,  I  think 
it  clear  that  they  are  not  confined  exclusively  to  debts 
contracted  b^/bre  an  act  of  bankruptcy  committed.    It  is 
said,  and  very  justly,  that  this  clause  must  be  construed 
with  reference  to  that  which  immediately  precedes  it ;  and, 
looking  at  both  together,  I  am  of  opinion  that  the  defend- 
ant, when  he  paid  this  money,  was  a  '  debtor  to  the  bank- 
rapt'  within  the  meaning  of  the  statute.    If  a  commission 
had  never  issued,  the  bankrupt  certainly  might  have  sued 
the  defendant  for  the  money  as  a  debt;  nay,  he  might 
have  sued  him  the  very  next  day  after  the  goods  were  deli- 
vered :  he  had  firom  the  moment  of  the  sale  a  perfect  right 
of  action  against  the  defendant,  and  therefore  it  is  impos- 
sible to  say  that  the  defendant  was  not  his  debtor.    It  is 
our  duty  to  construe  this  act  of  parliament  liberally  and 
remedially  for  the  public  at  large,  which  I  think  we  should 
not  be  doing  if  we  were  to  hold  this  action  maintainable.'' 
The  manifest  object  of  all  the  statutes  relating  to  bank- 
rupts has  been  to  throw  around  persons  dealing  with  bank- 
rupts (without  knowledge  of  an  act  of  bankruptcy)  a  larger 
protection  than  the  bankrupt  himself  possessed.  The  14th  si  Jac.  i,  c.  19, 
section  of  the  21  Jac.  1,  c.  19,  provided  that  no  purchaser 
for  good  and  valuable  consideration  should  be  impeached 
by  virtue  of  that  act,  or  any  other  act  theretofore  made 
against  bankrupts,  unless  the  commission  to  prove  him  or 
her  a  bankrupt  were  sued  forth  against  such  bankrupt 
within  five  years  after  he  or  she  should  become  a  bank- 
rupt.   This  protection  was  further  extended  by  the  19  Geo.  19  Geo.  2,c.82, 
2,  c  32,  8. 1,  which  enacted  "  that  no  person  who  is  or 
shall  be  really  and  bon&  fide  a  creditor  of  any  bankrupt, 
for  or  in  respect  of  goods  reaUy  and  bon&  fide  sold  to  such 
bankrupt,  or  for  or  in  respect  of  any  bill  or  bills  of  ex- 
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1840.  change  really  and  bond  fide  drawn^  negotiated,  or  ac- 
cepted by  such  bankrupt  in  the  ^nsnal  or  ordinary  coune 
of  trade  and  dealing,  shall  be  liable  to  refund  or  repay  to 
the  assignee  or  assignees  of  such  bankrupt's  estate,  any 
money  which  before  the  suing  forth  of  such  commisnon 
was  really  and  bona  fide,  and  in  the  usual  and  ordinaiy 
course  of  trade  and  dealing,  received  by  such  person  o( 
any  such  bankrupt,  before  such  time  as  the  person  recdr- 
ing  the  same  shall  know,  understand,  or  have  notice  that 
he  is  become  a  bankrupt,  or  that  he  is  in  insolvent  cir- 
cumstances/' The  case  of  a  pledge  of  goods  with  a 
factor  for  an  advance  of  money,  was  not  within  the  pro- 
tection of  these  enactments — Copland  v.  Stein,  8  T.  B. 

46Gea  8,  c.  199.  Sy  the  46  Geo.  8,  c.  135,  s.  1,  it  was  fariher  en- 
'  **  '  acted,  that,  in  all  cases  of  commissions  of  bankrupt  ihere- 

after  to  be  issued,  all  conveyances  by,  all  payments  by  and 
to,  and  all  contracts  and  other  dealings  and  transactions  by 
and  with  any  bankrupt,  bon&  fide  made  or  eutered  into 
more  than  two  calendar  months  before  the  date  cH  such 
commission,  shall,  notwithstanding  any  prior  act  of  bank- 
ruptcy committed  by  such  bankrupt,  be  good  and  effectual 
to  all  intents  and  purposes  whatsoever,  in  like  manner  as 
if  no  such  prior  act  of  bankruptcy  had  been  committed; 
provided  the  person  or  persons  so  dealing  with  such  bank- 
rupt had  not  at  the  time  of  such  conveyance,  payment, 
contract,  dealing  or  transaction,  any  notice  of  any  prior 
act  of  bankruptcy  by  such  bankrupt  committed,  or  that  he 
was  insolvent,  or  had  stopped  payment.''    Then  came  the 

5  Geo.  4,  c.  98,    5  Qeo.  4,  c.  98,  the  78th  section  of  which  enacted  "  that 

u.  78   79. 

all  conveyances  by,  s31  payments  by,  and  all  contracts  and 
other  transactions  by  and  with  any  bankrupt,  boni  fide 
made  and  entered  into  more  than  two  calendar  months 
before  the  date  and  issuing  of  the  conomission  against  him, 
&c.,  shall  be  valid,  notwithstanding  any  prior  act  of  bank* 
ruptcy  by  him  committed;  provided  the  person  or  persons 
so  dealing  with  such  bankrupt,  &c.,  had  not  at  the  time  of 
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such  conveyance,  payment,  contract,  dealing,  or  transac-         1840. 
tion,  &c.,  notice,  either  actaal  or  constructive,  of  any  prior 
act  of  bankruptcy  by  him  committed,  or  that  he  had  stopped 
payment,^'  &c. :  and  the  79th,  '^  that  no  person  really  and 
bon&  fide  a  creditor  of  any  bankrupt  shall  be  liable  to  re* 
pay  to  the  assignees  any  money  which  before  the  issuing 
of  the  commission  was  really  and  bon&  fide  received  by 
such  person  of  the  bankrupt;  provided  such  person  had 
not  at  the  time  of  receiving  the  same  such  notice  as  afore- 
said/'   Down,  therefore,  to  the  time  of  the  passing  of  the 
6  Geo.  4,  c.  16,  there  was  nothing  in  any  statute  to  protect 
an  advance  of  money  upon  the  deposit  or  pledge  of  goods. 
The  language  of  the  82nd  section  of  this  statute  is  large 
and  comprehensive : — "  All  payments  really  and  bon&  fide  g  q^  ^  ^  j^ 
made,  or  which  shall  hereafter  be  made,  by  any  bankrupt,  *•  ^^• 
or  by  any  person  on  his  behalf,  before  the  date  and  issuing 
of  the  commission  against  such  bankrupt,  to  any  creditor 
of  such  bankrupt  (such  payment  not  being  a  fraudulent 
preference  of  such  creditor),  shall  be  deemed  valid,  not- 
withstanding any  prior  act  of  bankruptcy  by  such  bank- 
rapt  eommitted ;   and  all  payments  really  and  bona  fide 
made,  or  which  shall  hereafter  be  made,  to  any  bankrupt 
before  the  date  and  issuing  of  the  commission   against 
such  bankrupt,  shall  be   deemed  valid,  notwithstanding 
any  prior  act  of  bankruptcy  by  such  bankrupt  commit* 
ted;  and  such  creditor  shall  not  be  liable  to  reftmd  the 
same  to  the  assignees  of  such  bankrupt;   provided  the 
person  so  dealing  with  the   said  bankrupt  had  not,   at 
the  time  of  such    payment  by   or  to   such    bankrupt, 
notice  of  any  act  of  bankruptcy  by  such  bankrupt  com* 
mitted.''     In  Hill  v.  FameU,  9  B.  &  C.  45,  a  payment  out 
of  the  usual  course  of  trade  was  held  to  be  within  the  pro.- 
tection  of  this  clause.     The  principle  of  that  case  was  fur* 
ther  carried  out  in  Willis  v.  The  Bank  of  England,  4  Ad.  & 
E.  21,  5  N.  &  M.  478,  where  it  was  held  that  giving  cash  for 
a  Bank  post  bill  was  a  payment  within  the  protection  of 

TOI-.   I.  XX 
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1840.  the  statute.  [Maule,  B. — The  82nd  section  of  the  statute 
only  protects  payments:  the  plea  here  in  terms  states 
a  loan.']  It  alleges  a  payment  of  money  upon  a  pledge  or 
deposit  of  goods.  The  relation  of  debtor  and  creditor 
exists  wherever  the  one  is  in  a  situation  to  sue  the  other. 
[Maule,  B. — The  plea  does  not  even  aver  a  power  of  sale.] 
The  defendant  below  had  at  all  events  a  right  to  the 
possession  of  the  goods  as  against  the  bankrupt^  until  re- 
payment of  the  money  advanced  upon  them.  The  oolr 
case  that  was  relied  on  for  the  assignees  in  the  court 
below^  was  that  of  Cannan  v.  Denew,  3  M.  &  Scott,  761, 
10  Sing.  292.  There,  J.  S.,  after  having  committed  a  ae« 
cret  act  of  bankruptcy,  borrowed  of  the  defendant  2,700/., 
assigning  to  him  by  way  of  security  certain  furniture  and 
effects,  with  a  power  of  sale  in  case  of  non-payment  by  a 
specified  day,  and  a  clause  of  redemption  on  payment  of 
principal  and  interest :  the  furniture  remained  in  the  poi- 
session  of  J.  S.,  and  within  two  calendar  months  after  the 
assignment  a  fiat  issued  against  him  :  and  it  was  held  that 
the  assignees  might  recover  the  value  of  the  goods  in 
trover — ^the  transaction  not  being  protected  as  a  foyment 
within  the  82nd  section,  nor  as  a  conveyance  by  or  a  con- 
tract with  the  bankrupt,  by  the  Slst  section  (144),  because 
it  took  place  toitkin  two  calendar  months  before  the  issuing 
of  the  fiat.     [Matde,  B. — I  agree  with  the  court  there  that 

(144)  Which  enacts — "  that  all  shall  be  valid  notwithsttDdiog  ant 
conveyances  by,  and  all  contracts  prior  act  of  bankruptcy  bj  him 
and  other  dealingt  and  transactions  committed ;  pronded  the  person  or 
by  and  with  any  bankrupt  bon&  persons  so  dealing  with  such  bank- 
fide  made  and  entered  into  more  nipt,  or  at  whose  suit  or  on  vbose 
than  two  calendar  months  before  account  such  execution  oraltadi- 
the  date  and  issuing  of  the  com-  ment  shall  have  issued,  had  not,  si 
mission  against  him,  and  all  exe-  the  time  of  such  conTeyance,  too- 
cutions  and  attachments  against  tract,  dealing,  or  tranaactioD.  ora2 
the  lands  and  tenements  or  goods  the  time  of  executing  or  levyiog 
and  chattels  of  such  bankrupt  such  execution  or  attachmeat,  o^- 
bonft  fide  executed  or  levied  more  tice  of  any  prior  act  of  bankraptcy 
than  two  calendar  months  before  by  him  committed." 
the  issuing  of  such  commission, 
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this  i8  a  ^'  dealing  or  transaction^'  with  the  bankrupt,  and  1840. 
dearly  within  the  protection  of  the  Slat  section,  if  ex- 
cluded firom  the  time  thereby  limited.]  In  Cannan  v. 
ffood,  2M.  &  Welsby,  465,  a  delivery  of  goods  bon&  fide 
made  in  part  payment  of  a  previous  debt,  after  a  secret  act 
of  bankruptcy  committed  by  the  debtor,  was  held  to  be  a 
payment  protected  by  the  82nd  section.  '^  There  are  no 
words,'^  says  Parke,  B.,  "  which  say  it  shall  be  a  payment 
in  money ;  it  may  be  in  money  or  money's  worth ;  the 
case,  however,  does  not  rest  only  on  that,  for,  we  have  the 
authority  of  Lord  Kenyon,  in  the  case  of  WUkim  v.  Casey, 
7  T.  B.  713,  for  saying  that  a  payment  in  goods  is  a  pay- 
ment within  the  statute  1  Jac.  1,  c.  15,  s.  14.^'  There  can- 
not, therefore,  for  this  purpose,  be  any  valid  distinction 
between  an  advance  of  money  imder  circumstances  like 
those  of  the  present  case,  and  a  payment.  A  decision  ad- 
rerse  to  the  construction  now  contended  for  would  cause 
the  greatest  consternation  amongst  mercantile  men.  Sup- 
pose the  case  of  a  consignment  of  goods,  before  an  act  of 
bankruptcy,  upon  a  contract  for  an  advance  by  the  con* 
signee  of  two  thirds,  or  any  other  proportion,  of  the  value, 
the  commission  of  a  secret  act  of  bankruptcy  by  the  con- 
signor, and  subsequent  advances  of  money  by  the  con- 
signee in  ignorance  of  the  fact  of  an  act  of  bankruptcy 
having  been  committed,  and  within  two  months  of  the 
issuing  of  a  fiat — could  it  be  said,  notwithstanding  the 
consignee  would  not  strictly  be  a  debtor  to  the  consignor, 
that  this  would  not  be  a  case  within  the  protection  of  the 
82nd  section  ? 

The  transaction  between  the  defendant  below  and  the  Mntusi  credit 
bankrupt  at  all  events  was  protected  as  a  ^'  mutual  credit'' 
within  the  50th  section  (145).     Olive  v.  Smithy  5  Taunt. 

(145 )  W hicb  enacts,  "  that, where  debts  between  the  bankrupt  and  any 
there  has  been  mutual  credit  given  other  person,  the  commissioners 
by  the  bankrupt  and  any  other  per-  shall  state  the  account  between 
son,    or  where  there  are   mutual      them,  and  one  debt  or  demand  may 

xx2 
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1840.  56,  is  precisely  in  point.  There,  A.,  a  merchant,  employed 
B.,  a  broker,  to  effect  policies  and  sell  goods,  and  trusted 
him  with  the  possession  of  the  policies :  A.  being  indebted 
to  B.  for  premiums  of  insurance,  and  having  obtained  an 
advance  of  money  upon  a  pledge  of  goods  placed  in  B.'s 
hands  for  sale,  but  not  on  these  goods  to  the  exclusion  of 
A.'s  general  credit,  became  bankrupt :  afterwards  a  loss 
happened,  and  B.  received  it  from  the  underwriters:  and 
this  court  held  that  this  was  a  mutual  credit  within  the 
statute  30  Geo.  2,  c.  5  (which  contained  a  pronsion 
similar  to  that  now  in  force),  and  that  B.  migbt  re- 
tain the  sum  received  for  the  loss,  in  liquidation  of  his 
advances,  as  well  as  of  the  balance  due  for  premiums. 
Oibbs,  J.,  there  expresses  his  assent  to  the  rule  laid 
down  by  Lord  Hardwicke  in  Ex  parte  Deeze,  1  Atk. 
228,  which  goes  the  full  length  of  this  case.  [Parkef 
B.  —  The  rule  adopted  in  Olive  v.  Smiih  has  been  Terr 
much  qualified  in  subsequent  cases  (146),  in  which  it 
has  been  held,  that,  to  constitute  mutual  credits  vithin 
the  statute,  they  must  be  debts  or  something  necessarily 
resulting  in  debts,  so  that  the  commissioners  may  state 
the  account  between  the  parties :  and  the  case  of  Ofire 
V.  Smith  has  been  overruled  by  a  late  case  in  the  PriTr 
Council,  Younff  v.  TTie  Bank  of  Bengal,  1 E.  F.  Moore,  150, 
1  Deac.  622.     There,  Palmer  &  Co.,  having  borrowed  a 

be  set  against  another,  notwith-  manner  aforesaid  against  nch  «> 

standing  any  prior  act  of  bank-  tate:    provided    that   the  penoa 

ruptcy  committed  by  such  bankrupt  claiming  the  benefit  of  such  8el-<£ 

before  the  credit  given  to  or  the  had  not,    when  such  credit  vas 

debt  contracted  by  him,  and  what  given,  notice  of  an  act  of  hack* 

shaU  appear  due  on  either  side  on  ruptcy   by   such    bankrupt  eoo- 

the  balance  of  smch  account,  and  mitted.*' 

no  more,  shall  be  claimed  or  paid  (146)  See  Gibson  v.  Bell,  1  Scott, 

on   either  side  respectively,    and  711,  1  New  Cases,  743;  Morlf). 

every  debt  or  demand  hereby  made  v.  Inglis,  4  New  Cases,  53,  5  Scott, 

proveable  against  the  estate  of  the  314,  and  the  cases  there  cit«d. 
bankrupt,  may  also  be  set  off  in 
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large  sum  of  the  Bank  of  Sengal,  deposited  Company's  1840. 
paper  with  the  bank  to  a  greater  amount,  as  a  collateral 
security,  accompanied  with  a  written  agreement  autho- 
rizing the  bank,  in  default  of  payment  by  a  given  day,  "to 
sell  the  Company's  paper  for  the  reimbursement  of  the 
bank,  rendering  to  Palmer  &  Co.  any  surplus."  Before 
default.  Palmer  &  Co.  were  declared  insolvent  under  the 
Indian  insolvent  act,  9  Greo.  4,  c.  73,  by  the  36th  section 
of  which  it  was  declared,  that,  where  there  had  been  a 
mutual  credit  given  by  the  insolvent  and  any  other  per- 
son, one  debt  or  demand  might  be  set  off  against  the 
other;  and  that  all  such  debts  as  might  be  proved  under 
a  commission  of  bankruptcy  in  England  might  be  proved 
in  the  same  manner  under  the  Indian  insolvent  act.  At 
the  time  of  the  adjudication  of  insolvency,  the  bank  were 
holders  of  two  promissory  notes  of  Palmer  &  Co.,  which 
they  had  discounted  for  them  before  the  loan.  The  time 
for  repayment  having  expired,  the  bank  sold  the  Com- 
pany's paper,  the  proceeds  of  which,  after  satisfying  the 
principal  and  interest,  produced  a  considerable  surplus. 
In  an  action  by  the  assignees  of  Palmer  &  Co.  against  the 
bank,  to  recover  the  surplus,  it  was  held  that  the  bank 
could  not  set  off  the  two  promissory  notes,  and  that  the 
case  did  not  come  within  the  clause  of  mutual  credit  in  the 
insolvent  act.] 

Tomlin8(m,  for  the  defendants  in  error. — Nothing  can 
more  pointedly  mark  the  distinction  between  the  case  of 
a  loan  and  that  of  a  payment,  than  the  language  of  the 
plea  in  this  case.  To  come  within  the  protection  of  the 
82nd  section  of  the  6  Geo.  4,  c.  16,  there  must  be  an  abso- 
lute change  in  the  property,  a  closing  of  the  transaction; 
the  money  or  the  money's  worth  that  constitutes  the  pay- 
ment must  so  entirely  pass  from  the  payer  to  the  payee,  that 
the  former  is  wholly  devested  of  it  andean  never  recover  it 
back.    This  confessedly  is  not  that  case :  the  transaction 
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1840.  expressly  excludes  the  notion  of  payment ;  for,  if  any  pay- 
ment is  eventually  to  be  made^  it  is  to  be  made  by  the  bank- 
rupt. The  payment  contemplated  by  the  clause  eridentlj 
is  a  pajrment  by  a  debtor  to  a  creditor;  and  it  must  reoei?e 
the  same  construction  in  both  branches  of  the  section.  A 
payment  by  anticipation  may  be  within  the  protection  dl 
s.  82 ;  though  it  seems  not  to  have  been  within  that  of  the 

1  Jac.  1,  c.  15,  s.  \^— 'Bishop  v.  Crawshay,  5  D.  ft  R.  279, 
8  B.  &  C.  415.   But  that  is  not  this  case.  To  hold  the  trans^ 
action  now  in  question  not  to  be  within  the  82nd  section  cf 
the  6  Gteo.  4,  c.  16,  will  in  no  respect  compromise  cases  of 
advances  made  by  merchants  to  manufacturers  on  the  ship- 
ment of  goods ;  for  there,  the  consignee  becomes  in  some 
sense  a  purchaser  of  the  goods ;  and  the  caae  would  at  all 
events  be  protected  by  the  50th  section.    [Parke,  B.— The 
word  ''payment''  in  the  46  Geo.  8,  c.  135,  has  evidently  a 
larger  signification  than  the  mere  discharge  of  a  debt,  Coli' 
ridge,  J. — The  84th  section  of  the  6  Geo.  4,  c.  16,  uses  the 
word  '•  payment  *'  as  applicable  to  the  dischai^  of  that 
which  is  not  strictly  a  debt : — "  No  person  or  body  ooipo- 
rate,  or  public  company,  having  in  his  or  their  possesaon 
or  custody  any  money,  goods,  wares,  merchandizes,  or 
effects  belonging  to  any  bankrupt,  shall  be  endangered  by 
reason  of  the  payment  or  delivery  thereof  to  the  bankrupt 
or  his  order;  provided  such  person  or  company  had  not,  at 
the  time  of  such  delivery  or  payment,  notice  that  sudi 
bankrupt  had  committed  an  act  of  bankruptcy.*']     Here 
must  at  least,  to  constitute  a  payment,  be  a  parting  witii 
the  money  not  to  be  recovered  back,  an  absolute  change 
of  the   property  in  it — Cash  v.  Younff,  8  D.  &  R.  652, 

2  B.  &  C.418  J  Hill  V.  FameU,  9  B.  &  C.  45.  In  CopUnd 
V.  Stein,  8  T.  B.  199,  the  distinction  is  expressly  taken 
between  a  loan  and  a  payment.  [Parke,  B. — There  could 
have  been  no  doubt  upon  the  language  of  the  statutes  then 
in  force.]  Carter  v.  Breton,  4  M.  &  P.  424,  6Bing.617, 
is  also  an  authority  to  shew  that  the  word  payment  in  the 
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82iid  section  is  not  to  be  extended  beyond  its  ordinary  and  ig4o. 
natural  signification.  And  Canruin  v.  Denew,  3  M.  & 
Scott,  761,  10  Bing.  292,  is  an  express  decision  that  a 
loan  is  not  a  payment.  [Parker  B. — In  Green  v.  White, 
3  New  Cases,  62,  where  advances  had  been  made  under 
circumstances  very  similar  to  those  of  the  present  case, 
Tindal,  C.  J.,  is  made  to  say :  "  If  the  advance  had  been 
actually  made  on  that  day,  it  would  have  been  an  advance 
to  the  order  of  the  bankrupts  before  their  bankruptcy,  and 
within  the  protection  of  s.  82/'  This  must  be  a  mistake 
of  the  reporter  (147).] 

Hoggins,  in  reply. — Carter  v.  Breton  clearly  was  not  a 
case  within  the  contemplation  of  the  82nd  section :  there 
was  no  sale,  but  a  mere  handing  over  of  goods  by  the 
bankrupt  to  the  defendant,  to  protect  him  from  loss  in  re- 
spect of  a  liability  which  he  had  taken  upon  himself  for 
the  bankrupt.  In  Cannan  r^Denew,  the  bankrupt  had 
not  parted  with  the  possession  of  the  goods.  In  Bishop  v. 
Crawshay,  Abbott,  C.  J.,  says :  ''  In  order  to  bring  a  party 
within  the  protection  of  the  14th  section  of  the  1  Jac.  1, 
c.  15,  he  must  be  a  debtor  to  the  bankrupt  at  the  time 
when  he  makes  the  payment ;  but  the  defendants  cannot 
be  said  to  have  been  debtors  to  this  bankrupt  when 
they  accepted  his  bill,  because  the  goods  were  not  then  deli- 
vered, therefore  they  had  then  contracted  no  debt.''  The 
present  case  at  least  stands  clear  of  that  objection.  The 
first  branch  of  the  82nd  section  of  the  6  Geo.  4,  c.  16, 
speaks  of  payments  made  by  the  bankrupt  to  any  creditor; 
the  second  (that  with  which  the  court  has  now  to  deal),  of 
payments  made  to  the  bankrupt  generally.     Had  it  been 

(147)  In  the  report  in  3  Scott,  a  payment  to  the  bankrupts  before 

391,  the  words  are  almost  identical  the  bankruptcy,  and  therefore  pro- 

with  the  above — '*  If  the  advance  tected  by  the  82nd  section  of  the 

had  been  actually  made   on  that  6  Geo.  4,  c.  16." 
day,  it  might  have  been  treated  as 
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the  intention  of  the  legislature  to  give  to  the  word  pay- 
ment in  this  part  of  the  clause  the  limited  constraction 
contended  for  on  the  part  of  the  plaintiffs  below,  they 
probably  would  have  used  the  same  words  as  are  foimd  in 
the  5  Geo.  4,  c.  98,  s.  78. 

Cur.  adY.  vult.  (148) 


2&3Victc.29. 


(148)  By  the  2  &  3  Vict.  c.  11, 
B.  1 2,  reciting  that  "  it  was  expe- 
dient that  further  provision  should 
be  made  for  the  protection  of  pur- 
chasers against  secret  acts  of  bank- 
ruptcy and  fiats  in  bankruptcy,"  it 
is  enacted,  "that  all  conveyances 
by  any  bankrupt  bona  fide  made 
and  executed  before  the  date  and 
Issuing  of  the  fiat  against  such 
bankrupt  shall  be  valid,  notwith- 
standing any  prior  act  of  bankrupt- 
cy by  him  committed,  provided  the 
person  or  persons  to  whom  such 
bankrupt  so  conveyed  had  not  at 
the  time  of  such  conveyance  notice 
of  any  prior  act  of  bankruptcy  by 
him  committed."  And  by  s.  13, 
it  is  enacted,  "  that  no  purchase 
from  any  bankrupt  bonft  fide 
and  for  valuable  consideration, 
where  the  purchaser  had  notice  at 
the  time  of  such  purchase  of  an  act 
of  bankruptcy  by  such  bankrupt 
committed,  shall  be  impeached  by 
reason  thereof,  unless  the  commis- 
sion against  such  bankrupt  shall 
have  been  sued  out  within  twelve 
calendar  months  after  such  act  of 
bankruptcy." 

And  by  the  2  &  3  Vict,  c.  29, 
which  contains  a  qualified  recital 
of  the  82nd  section  of  the  6  Geo.  4, 
c.  1 6,  and  also  a  recital  of  the  2  &  3 
Vict.  c.  11,  it  is  enacted  "that  all 
contracts,  dealings,  and  transac- 
tions by  and  with  any  bankrupt 


really  and  bond  fide  made  snd  en- 
tered into  before  the  date  and  isss* 
ing  of  the  fiat  against  him,  sod  all 
executions  and  attachments  against 
the  lands  and  tenements  or  goodi 
and  chattels  of  suchbanbupt,  boni 
fide  executed  or  levied  before  the 
date  and  issuing  of  the  fiat,  sball 
be  deemed  to   be  valid,  notwith- 
standing any  prior  act  of  bank- 
ruptcy by  such  bankrupt  commit- 
ted; provided  the  person  or  per- 
sons so  dealing  with  such  banbnpt, 
or  at  whose  suit  or  on  vhoK  ac- 
count such  execution  or  attach- 
ment shall  have  issued,  bad  aoi  at 
the  time  of  such  contract,  dealing, 
or   transaction,  or  at  the  time  of 
executing  or  levying  such  execn- 
tion  or  attachment,  notice  of  anj 
prior  act  of  bankruptcy  by  bim 
committed ;  provided  also  that  no- 
thing herein    contained   shaQ  be 
deemed  or  taken  to  give  validity  to 
any  payment  made  by  any  bank- 
nipt  being  a  fraudulent  pref(»ence 
of  any  creditor  or  creditors  of  focb 
bankrupt,    or    to    any    execotiaii 
founded  on  a  judgment  on  a  var- 
rant  of  attorney  or  cognovit  gireo 
by  any  bankrupt  by  way  of  soci 
fraudulent  preference.'* 

This  last-mentioned  act  reoeired 
the  Royal  Assent  on  the  19th  July. 
1839.  It  was  introduced  for  the 
express  purpose  of  meeting  Ac  dif- 
ficulty created  by  the  decisioa  of 
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Parke,  B.,  now  delivered  the  judgment  of  the  court : —  1840. 
The  question  raised  by  the  pleadings  in  this  case,  was, 
whether  a  loan  of  money  to  a  bankrupt  on  the  security  of 
a  deposit  of  goods  made  by  him  after  a  secret  act  of  bank- 
ruptcy, and  within  two  months  before  the  date  of  the  fiat, 
was  protected  by  the  82nd  section  of  the  6  Geo.  4,  c.  16, 
so  as  to  render  the  security  valid.  The  court  of  Common 
Pleas  were  of  opinion  that  the  loan  was  not  a  payment 
within  the  intent  of  that  clause :  and  we  concur  in  that 
opinion. 

It  appears  from  a  review  of  the  different  bankrupt  sta-  intention  of  the 
tutes  to  have  been  the  intention  of  the  legislature  to  di-  i^KWature, 
minish  more  and  more  the  severe  effect  of  the  relation  to 
the  act  of  bankruptcy,  and  to  extend  -the  protection  given 
to  bon&  fide  transactions ;  but  they  do  not  appear  to  have 
reached  this  case  by  any  statute  in  force  at  the  time  the 
transaction  occurred.  The  1  Jac.  1,  c.  15,  s.  14,  is  expressly 
confined  to  the  case  of  a  payment  by  a  debtor  to  the  bank- 
rupt, who  is  not  to  be  endangered  by  payment  of  his  debt 
to  the  bankrupt  before  such  time  as  he  shall  understand  or 
know  that  he  has  become  so ;  and  it  is  by  way  of  proviso 
on  the  previous  section,  giving  the  commissioners  power 
to  assign  to  the  creditors  debts  due  to  the  bankrupt ;  and 
in  effect  prevents  the  creditors  recovering  such  debts  as 
have  been  paid.  The  46  Greo.  3,  c.  135,  s.  1,  protects, 
amongst  other  dealings,  all  payments  to  bankrupts  made 
after  an  act  of  bankruptcy,  and  more  than  two  months 
before  the  commission,  if  the  person  so  dealing  with  the 
bankrupt  had  no  notice  of  an  act  of  bankruptcy,  or  insol- 
vency, or  stoppage  of  payment.  In  this  section  the  term 
**  payment  must  be  used  in  a  different  sense  than  that  of 
payment  of  a  debt  contracted  previously  to  an  act  of  bank- 

the   court    of   Common  Pleas   in      the  2  &  3  Vict,  c.  29,  was  held  to 
Wright  ▼.  Feamley.  he  retrospective  in  its  operation. 

In  Luckin  v.  Simpson,  8  Scott, 
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1840.  raptcy^  inasmuch  as  such  a  payment  was  already  protected 
by  the  1  Jac.  1,  c.  15,  though  made  within  the  two  months. 
The  5  Geo.  4,  c.  98,  for  consolidating  the  bankrupt  laws, 
repeals  all  prior  statutes.  The  78th  section  protects^ 
amongst  other  dealings,  alipaymeffUs  by  a  bankrupt  made 
more  than  two  months  before  the  commission,  notwith- 
standing  a  prior  act  of  bankruptcy,  unless  with  notice  of 
it.  The  79th  protects  all  payments  to  a  creditor,  thongh 
made  within  the  two  months.  And  the  Slst  section  pro- 
rides  an  indemnity  for  all  payments  by  debtors,  and  puts 
the  delivery  of  personal  estate  held  for  a  bankrupt  on  the 
footing  of  a  debt.  Under  this  act  of  parliament,  no  pay* 
ment  to  a  bankrupt,  except  that  which  would  haye  been 
payment  of  a  debt  under  the  1  Jac.  1,  c.  15,  would  have 
been  protected.  Then  comes  the  statute  6  Greo.  %  c  16, 
which  repeals  all  former  statutes  relating  to  bankrupts. 
The  Slst  section  omits  payments  made  by  or  to  bankrapts, 
amongst  the  transactions  rendered  valid  if  made  more  than 
two  months  before  the  fiat ;  and  the  first  part  of  the  82nd 
protects  payments  by  a  bankrupt  to  a  creditor  only:  the 
second  part,  on  which  the  question  arises,  enacts  that  all 
payments  made  to  a  bankrupt  after  an  act  of  bankniptcy 
(not  by  debtors  specifically,  but  by  any  one),  shall  be 
deemed  valid,  provided  that  the  person  so  dealing  with  the 
bankrupt  had  not,  at  the  time  of  making  such  payment, 
notice  of  any  act  of  bankruptcy. 

Adverting  to  the  language  of  this  clause,  and  comparing 
it  with  that  of  the  1  Jac.  1,  c.  15,  there  is  no  doubt  tiiat 
the  term  '^  payments''  means  to  include  something  more 
than  the  mere  discharge  of  an  existing  debt  due  firom  a 
debtor  before  the  bankruptcy.  On  the  other  hand,  there 
is  as  little  doubt  that  it  must  mean  payments  which  but 
for  this  clause  would  be  invalid,  and  would  be  counted  as 
nothing,  and  leave  the  person  paying  exposed  to  a  claim 
by  the  assignees  of  the  bankrupt. 
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Payments  made  by  a  debtor  to  the  bankrupt  after  an  act  1840, 
of  bankruptcy  in  respect  of  a  debt  due  before  such  act,  are 
strictly  within  the  clause;  so  one  would  have  supposed 
would  payments  made  by  a  person  having  money  belong- 
ing to  the  bankrupt  in  his  hands,  yet  that  case  is  expressly 
provided  for  by  a  subsequent  section,  the  84th.  Probably 
this  clause  of  the  82nd  section  was  intended  to  include  ready 
money  payments  for  goods,  which  had  indeed  substantially 
been  held  to  be  within  the  1  Jac.  1 ,  c.  15,  in  the  case  of  Cash 
V.  Youngy  2  B.  &  C.  413,  3  D.  &  R.  652 ;  in  which  case,  how- 
ever,  it  should  be  observed  that  there  was  a  short  interval 
between  the  taking  away  of  the  goods  purchased  and  the 
payment  for  them,  so  that  the  purchaser  at  the  time  of 
payment  might  well  be  considered  a  debtor  to  somebody. 
And,  accordingly,  the  court  of  King*s  Bench  in  ISll  v. 
FameU,  9  B.  &  C.  45,  held  that  a  ready  money  pay- 
ment for  goods  was  within  the  clause  in  question.  It 
is  diflScult  to  see  what  other  payments  were  contem- 
plated by  the  legislature  in  framing  this  section.  A  loan 
of  money,  if  it  can  be  called  a  payment  at  all,  taken  by 
itself,  and  without  reference  to  any  security  being  given,  is 
plainly  not  within  the  meaning  of  the  section ;  for,  such 
loan  made  after  an  act  of  bankruptcy,  of  which  the  lender 
had  no  notice,  is  rendered  valid  by  the  47th  section  of  this 
same  act,  to  the  extent  of  enabling  the  lender  to  prove 
under  the  fiat :  and  it  cannot  be  pretended  that  the  82nd 
section,  if  it  applies  to  a  loan  of  money  at  all,  can,  where 
no  security  has  been  given,  do  more  than  make  it  a  prove- 
able  debt.  Can  the  giving  security  make  any  difference  ? 
The  nature  of  the  transaction  is  not  thereby  altered;  the 
loan  is  a  loan  still,  and  nothing  else ;  it  is  a  proveable  debt 
under  the  47th  section ;  and  whether  the  security  can  be 
held  or  not  must  depend,  not  on  the  82nd  section,  which 
has  no  words  relating  to  dealings  and  transactions,  but  on 
the  81st  section,  which  has. 
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1840.  A  case  was  put  in  argument^  of  a  supposed  consignment 

of  goods^  before  an  act  of  bankruptcy^  on  a  contract  that 
the  consignee  should  advance  two  thirds  of  the  yalne;  the 
commission  of  a  secret  act  of  bankruptcy  by  theconsignor; 
and  subsequent  advances  of  money  by  the  consignee^  in 
ignorance  of  the  act  of  bankruptcy^  and  within  two  mcmths 
of  the  issuing  of  a  fiat.  Doubtless  this  would  be  a  pay- 
ment within  the  82nd  section  of  the  act :  it  would  not  be 
made  by  a  debtor^  and  it  would  be  in  truth  a  loan;  vet, 
being  made  in  compliance  with  a  previous  binding  con- 
tract^ it  would  be  within  the  spirit  and  the  words  of  the 
section.  If  the  consignee  had  refused  to  make  it,  an  ac- 
tion for  a  breach  of  contract  would  have  lain  against  him 
by  the  consignor^  supposing  him  not  to  have  comnutted 
any  act  of  bankruptcy.  The  supposed  case  illustrates  the 
meaning  of  the  word  "  payment ''  in  the  section  in  qnes- 
tion.  And^  upon  the  whole,  we  are  of  opinion  that  it 
means  either  payment  of  an  antecedent  debt  or  of  a  debt 
contracted  at  the  time  when  such  payment  is  made,  or  a 
payment  made  in  pursuance  of  a  contract  antecedent  to 
the  act  of  bankruptcy,  or  at  all  events  some  parting  with 
money  or  money's  worth,  which,  when  once  made,  could 
not  be  recovered  back.  We  are  therefore  of  opinion,  that 
the  court  below  was  right  in  holding  that  it  does  not  ex- 
tend to  a  voluntary  loan  of  money;  and  that  the  judgment 
must  be  affirmed. 

Judgment  afiSrmed. 
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Daniel  Beckham  r.  William   Moxat   Knight  and 

William  Walker  Drake.  Monday, 

TJune  28M. 
HE  first  count  of  the  declaration  stated,  that,  before  and  An  agreement 

at  the  time  of  making  the  memorandum  of  agreement  into  between 
thereinafter  mentioned,  the  plaintiff  was  in  the  service  and  J*  plaintiff  and 
employ  of  the  defendants  as  their  foreman  in  carrying  on  name  (not  zb  a 
their  trades  and  businesses  of  type-founders,  stereotype-  it  waa  stipuiat- 
founders,  and  letter-press  printers,  which  they,  the  defend-  pfai^^uff^houid 
ants,  then  used,  exercised,  and  carried  on,  but  without  any  "^^  ^'  »"d  B. 

'  '  •'as  foreman  in 

permanent  engagement,  and  he  and  the  defendants  were  their  business 
desirous  of  continuing  their  connection  together  for  a  cer-  ers  for  the*pe-" 
tain  period  or  term,  to  wit,  the  period  or  term  of  seven  ™8**[/a  *Md 
years  from  the  23rd  October,  1834 ;  and  thereupon,  there-  b.  or  either  of 

.  them  should  so 

tofore^  to  wit,  on  the  said  23rd  October,  m  the  year  afore-  long  live.  The 
said,  by  a  certain. memorandum  of  agreement  then  made  Lbsequentfy"^ 
and  entered  into  between  the  said  William  Moxay  Knight  discovered, 

^  ^        that,  at  the  time 

and  William  Walker  Drake,  the  defendants,  of  the  one  part,  this  agreement 

and  the  said  Daniel  Beckham,  the  plaintiff',  of  the  other  part,  into,  one  c. 

and  bearing  date  a  certain  day  and  year  therein  mentioned,  partner  with°A 

to  wit,  the  day  and  year  last  aforesaid,  he  the  plaintiff,  for  and  B., declared 

the  considerations  thereinafter  mentioned,  did  agree  to  and  agreement  to 

with  the  said  defendants,  and  the  survivor  of  them,  that  he,  c.7oMhesurvi. 

the  said  plaintiff,  should  and  would  well  and  faithfully  serve  '^^  "^erbd^and ' 

the  said  defendants,  and  the  survivor  of  them,  for  and  during  on  the  terms 

_  -  .  _    _  -    therein  men- 

the  term  of  seven  years,  to  commence  and  be  computed  tioned:— Held, 
from  the  day  of  the  date  of  the  said  memorandum  of  agree-  ^"sdescrip "  * 
ment^  as  their  foreman  in  the  management  and  carrying  tjon  of  the  con- 
on  their  trades  of  letter-type-founders,  stereotype-founders,  Qu«re,  whe- 
and  letter-press  printers,  which  they  the  defendants  then  it  to' have  been 
used,  exercised,  and  carried  on,  and  should  and  would  to  cUred  on*^the 
the  best  of  his  power  promote  and  advance  the  success  and  agreement  was 

one  upon  which 

prosperity  of  the  defendants  in  their  said  trades ;  and  also  c.  could  have 
that  the  said  plaintiff  should  not  nor  would  during  the  said     ***  *  "** 
term  of  seven  years  be  engaged  or  concerned  in  the  same 
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1840.        or  any  other  trade  or  business^  cither  on  his  own  aoconnt 

g    ^   ^      or  on  account  or  for  the  benefit  of  any  other  person  what- 

V-  soever  other  than  the  said  defendants  and  the  surmoir  of 

Kmiout* 

ihem^  without  the  consent  of  the  said  defendants,  or  one  of 

them^  in  writings  first  had  and  obtained  for  that  purpose: 
and  the  defendants  thereby,  for  the  considerations  aforesud, 
by  the  said  memorandum  of  agreement,  for  themsdvet  and 
the  survivor  of  them,  agreed  to  and  with  the  plaintiff,  that 
they  the  defendants,  or  the  survivor  of  them,  should  and  would 
employ  him,  the  plaintiff,  as  their  foreman  in  the  canying 
on,  managing,  and  conducting  the  said  trades  of  type- 
founders,  stereot3rpe-founders,   and  letter-press  printers, 
during  the  said  term  of  seven  years,  if  the  said  iffoidtmii 
or  either  of  them  should  so  long  live,  and  the  plsintiff 
should  well  and  faithfiiUy  observe  and  keep  the  covenants 
or  agreements  thereinbefore  on  his  part  contained }  snd 
that  they,  the  defendants,  or  the  survivor  of  them,  should 
and  would  pay  to  the  plaintiff  wages  after  the  rate  of 
8/.  Ss.  weekly :  and  it  was  by  the  said  memorandmn  of 
agreement  further  mutually  agreed  and  declared  bj  and 
between  the  said  parties  thereto,  to  wit,  the  plaint^  and  (ht 
defendants,  that,  in  case  either  of  the  parties  shonld  not 
well  and  truly  observe,  perform,  and  keep  the  agreements 
therein  on  their  respective  parts  contained,  that  then  and 
in  such  case  the  party  so  failing  or  making  default  shonld 
and  would  pay  to  the  other  of  them  the  sum  of  dOW.  by 
way  or  in  the  nature  of  specific  damages :  And,  the  said 
memorandum  of  agreement  being  so  made  as  aforesaid, 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  in 
consideration  thereof,  and  that  the  plaintiff,  at  the  request 
of  the  defendants,  had  then  promised  the  defendants  to 
perform  and  fulfil  all  things  in  the  said  memorandum  of 
agreement  contained  on  his  part  and  behalf  to  be  performed 
and  fulfilled,  they,  the  defendants,  promised  the  plaintiff  to 
perform  and  fulfil  all  things  in  the  said  memorandum  of 
agreement  contained  on  their  part  and  behalf  to  be  pe^ 
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formed  and  fulfilled :  And  the  plaintiff  in  fact  said,  that  he,  1840. 
confiding  in  the  said  promise  of  the  defendants,  remained 
and  continued  in  the  service  of  the  defendants,  and  well 
and  faithfally  serred  the  defendants  as  their  foreman  in  the 
management  and  carrying  on  the  said  trades  of  letter-type- 
founders, stereotype  founders,  and  letter-press  printers,  for 
and  during  part  of  the  said  term  of  seven  years  in  the  said 
memorandum  of  agreement  mentioned,  to  wit,  from  the 
day  and  year  last  aforesaid  until  and  upon  the  31st  July, 
1836^  and  did,  during  the  time  he  so  was  and  remained  in 
the  sendee  of  the  defendants  under  and  by  virtue  of  the 
said  memorandum  of  agreement,  to  the  best  of  his  power 
promote  and  advance  the  success  and  prosperity  of  the  de- 
fendants in  their  said  trades,  and  was  not,  during  the  said 
part  of  the  said  term  during  which  he  was  and  remained  in 
the  service  of  the  defendants,  engaged  or  concerned  in  the 
same  or  any  other  trade  or  business,  either  on  his  own 
account  or  on  account  of  or  for  the  benefit  of  any  other 
person  whatsoever  other  than  the  defendants  without  their 
consent  in  writing  first  had  and  obtained  for  that  purpose, 
and  well  and  faithfully  observed  and  kept  the  agreements 
in  the  said  memorandum  of  agreement  on  his  part  con- 
tained, and  was  ready  and  wiUing  to  have  remained  and 
continued  in  the  service  of  the  defendants,  and  well  and 
faithfully  to  have  served  them,  during  the  residue  of 
the  said  term  of  seven  yean  as  their  foreman  in  the 
management  and  carrying  on  their  said  trades  of  letter 
type-founders,  stereotype-founders,  and  letter-press  print- 
ers, and  to  the  best  of  his  power  to  have  promoted  and 
advanced  the  success  and  prosperity  of  the  defendants 
in  their  said  trades,  and  in  every  respect  to  have  well 
and  fSedthfully  observed  and  kept  the  agreements  in  the 
said  memorandum  of  agreement  on  his  part  contained, 
and  offered  so  to  do;  whereof  the  defendants  had  notice : 
Breach — that  the  defendants,  not  regarding  the  said  me-  Breach. 
morandum  of  agreement,  nor  their  said  promise,  did  not 
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1840.  nor  would  employ  the  plamtiff  or  suffer  or  permit  him  to 
remain  in  their  service  as  their  foreman  in  carrying  on  and 
managing  and  conducting  their  said  trades  of  type-found- 
ers^ stereotype-founders^  and  letter-press  printers^  during 
the  residue  of  the  said  term  of  seven  years^  or  any  part  of 
such  residue ;  but  wholly  refused  so  to  do^  and,  on  tbe 
contrary  thereof,  after  the  making  of  the  said  memoran- 
dum of  agreement  and  their  said  promise,  and  after  he  had 
so  been  and  remained  in  their  service  as  foreman  as  afore- 
said for  the  said  part  of  the  said  term  of  seven  years,  and 
before  the  end  and  expiration  of  the  said  term  of  seven 
years,  to  wit,  on  the  31st  July,  1836,  wrongfuUv  and  un- 
justly, without  any  reasonable  or  sufficient  cause,  and 
without  the  license  or  consent,  and  against  the  will  of  the 
plaintiff,  dismissed  and  discharged  him  from  their  service 
as  their  foreman  as  aforesaid,  and  refused  to  suffer  or  per- 
mit him  to  remain  or  continue  therein  for  the  said  residue 
of  the  said  term  of  seven  years,  or  any  part  thereof;  and 
had  from  thence  hitherto  refused  to  employ  him  or  suffer 
or  permit  him  to  be  or  continue  in  their  service  as  such 
foreman  as  aforesaid,  contrary  to  the  form  and  effect  of  the 
said  memorandum  of  agreement,  and  the  promise  and  un- 
dertaking of  the  defendants  so  made  as  aforesaid :  and  so 
the  plaintiff  in  fact  said  that  the  defendants  did  not  well 
and  truly  observe,  perform,  and  keep  the  agreements  in 
the  said  memorandum  of  agreement  on  their  parts  con- 
tained, but  wholly  neglected,  omitted,  and  refused  so  to 
do,  and  therein  failed  and  made  default;  and  thereby,  and 
according  to  the  form,  force,  and  effect  of  the  said  memo- 
randum of  agreement,  and  their  said  promise,  they  became 
liable  to  pay  and  ought  to  have  paid  to  the  plaintiff  the 
said  sum  of  500/.  in  the  said  memorandum  of  agreement 
mentioned,  and  thereby  fixed  and  agreed  on  as  specific  da- 
mages on  such  breach  and  default  as  aforesaid. 
Drake's  plea.  The  defendant  William  Walker  Drake  (amongst  other 
pleas)  pleaded,  that,  before  and  at  the  time  of  the  making 
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of  the  supposed  agreement  in  the  first  count  mentioned,  1840. 
the  defendants  and  one  John  Surgey  were  united  in  co- 
partnership by  and  under  the  name,  style,  and  firm  of 
WiUiam  Moxay  Knight  &  Co.,  and  by  and  under  that 
name  and  style  used  and  exercised  the  trade  and  business 
of  type-founders,  stereotype-founders,  and  letter-press 
printers ;  that  the  said  William  Moxay  Knight  and  John 
Surgey  during  all  that  time  were  the  ostensible  partners 
in  the  said  firm,  and  he  the  said  William  Walker  Drake, 
during  all  that  time,  was  a  secret  partner  in  the  said  firm, 
and  was  not  known  as  or  reputed  to  be  a  partner  in  the 
said  firm ;  and  that,  at  the  time  of  the  making  of  the  sup- 
posed agreement  in  the  first  count  mentioned,  the  plaintiff 
did  not  know,  nor  was  he  in  any  manner  aware,  that  the 
said  William  Walker  Drake  was  a  partner  in  the  said  firm, 
but  the  plaintiff  then  believed  and  supposed  that  the  said 
William  Moxay  Knight  and  John  Surgey  were  the  only 
parties  constituting  the  said  firm  of  William  Moxay 
Knight  &  Co.,  and  he  the  plaintiff  then  entered  into  the 
said  supposed  agreement  in  the  first  count  under  such  be- 
lief and  supposition,  and  thereby  contracted  with  the  said 
William  Moxay  Knight  and  John  Surgey  alone,  and  on 
their  credit,  and  not  with  the  said  William  Walker  Drake, 
or  on  his  credit :  and  the  said  William  Walker  Drake  in  fact 
said  that  the  said  memorandum  of  agreement  in  the  said 
first  count  mentioned  was  and  is  in  writing,  and  was  and 
is  in  the  words  and  figures  following,  that  is  to  say : — ^^  Me- 
morandum of  an  agreement  made  and  entered  into  this 
23rd  October,  1834,  between  William  Moxay  Knight  and  John 
Knight,  of  Bishop's  Court,  Old  Bailey,  in  the  city  of  London, 
type-founders,  stereotype-founders,  and  letter-press  print- 
ers, and  copartners,  of  the  one  part,  and  Daniel  Beckham, 
of  the  same  place,  of  the  other  part,  as  follows  : — ^Whereas 
the  said  Daniel  Beckham  hath  been  for  some  time  in  the 
employment  of  the  said  William  Moxay  Knight  and  John 
Surgey  as  their  foreman  in  the  carrying  on  their  said 

VOL.  I.  Y  Y 


680 


IN  THE  EXCHEQUER  CHAMBER, 

1840.  ^      trades  of  type-founders,  stereotype-founders,  and  letter- 
press printers,  and  the  said  parties  to  these  presents  are 
mutually  desirous  of  continuing  their  connexion  t(^ther 
for  the  term  of  seven  years  from  the  date  of  these  pre- 
sents :  Now,  these  presents  witness  that  the  said  Daniel 
Beckham,  for  the  considerations  hereinafter  mentioned, 
doth  hereby  covenant  and  agree  to  and  with  the  said  Wil- 
liam Moxay  Knight  and  John  Surgey,  and  the  surriror  of 
them,  in  manner  following,  that  is  to  say,  that  he  the  said 
Daniel  Beckham  shall  and  will  well  and  faithfully  serre  the 
said  WilUam  Moxay  Knight  and  John  Surgey,  and  the 
survivor  of  them,  for  and  during  the  term  of  seTen  years, 
to  commence  and  be  computed  from  the  day  of  the  date 
of  these  presents,  as  their  foreman  in  the  management 
and  carrying  on  their  said  trades  of  letter  type-foimdeis, 
stereotype-founders,   and  letter-press  printers,  and  shall 
and  will  to  the  best  of  his  power  promote  and  advance  the 
success  and  prosperity  of  the  said  William  Moxay  Knight 
and  John  Surgey  in  the  said  trades,  and  also  that  he  the 
said  Daniel  Beckham  shall  not  nor  will,  during  the  said 
term  of  seven  years,  be  engaged  or  concerned  in  the  same 
or  any  other  trade  or  business,  either  on  his  own  aooount 
or  on  account  of  or  for  the  benefit  of  any  other  person 
whatsoever  other  than  the  said  William  Moxay  Knight 
and  John  Surgey,  and  the  survivor  of  them,  without  the 
consent  of  the  said  William  Moxay   Knight  and  John 
Surgey,  or  one  of  them,  in  writing,  first  had  and  obtained 
for  that  purpose :  and  the  said  William  Moxay  Knight  and 
John  Surgey,  for  the  considerations  aforesaid,  do  herehy, 
for  themselves  and  the  survivor  of  them,  covenant  and 
agree  to  and  with  the  said  Daniel  Beckham,  that  they  the 
said  William  Moxay  Knight  and  John  Surgey,  or  the  sur- 
vivor of  them,  shall  and  will  employ  the  said  Daniel  Beck- 
ham as  their  foreman  in  the  carrying  on,  managing,  and 
conducting  the  said  trades  of  type-foundars,  stereotype* 
founders,  and  letter-press  printers,  during  the  said  term  of 
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seyen  years^  if  the  said  William  Moxay  Knight  and  John  1840. 
Surgey^  or  either  of  them^  shall  so  long  live^  and  the  said 
Daniel  Beckham  shall  well  and  faithfully  observe  and  keep 
the  co?enants  or  agreements  hereinbefore  on  his  part  con- 
tained j  and  that  they  the  said  William  Moxay  Knight  and 
John  Surgey,  or  the  survivor  of  them,  shall  and  will  pay 
to  the  said  Daniel  Beckham  wages  after  the  rate  of  3/.  3«. 
weekly :  and  it  is  hereby  mutually  agreed  and  declared 
by  and  between  the  said  parties  hereto,  that,  in  case  either 
of  the  said  parties  shall  not  well  and  truly  observe,  per- 
forin, and  keep  the  covenants  and  agreements  herein  on 
their  respective  parts  contained,  that  then  and  in  such  case 
the  party  so  failing  or  making  default  shall  and  will  pay  to 
the  other  of  them  the  sum  of  500/.  by  way  or  in  the  nature 
of  specific  damages.  In  witness  whereof  the  said  parties 
to  these  presents  have  hereunto  set  their  hands  the  day  and 
year  first  above  written.  W.  M.  Knight.  John  Surgey. 
Daniel  Beckham.'*  And  the  said  William  Walker  Drake 
further  said,  that  there  had  never  been  any  contract  or 
agreement  with  the  plaintiff  for  the  services  of  him  the 
plaintiff  for  the  said  period  of  time,  or  in  manner  as  in  the 
said  first  count  mentioned,  other  than  and  except  the  said 
agreement  thereinbefore  particularly  set  out ;  without  this 
that  the  said  defendant  William  Walker  Drake  promised 
in  manner  and  form  as  in  the  said  first  count  was  alleged — 
concluding  to  the  country. 

General  demurrer  and  joinder. 

In  Hilary  Term,  1838,  the  court  of  Common  Pleas  gave 
judgment  for  the  defendant  Drake  upon  this  demurrer : 
see  5  Scott,  619,  4  New  Cases,  243 :  whereupon  the  plain- 
tiff  brought  up  the  record  to  this  court  by  writ  of  error, 
which  now  came  on  for  argument  before  Lords  Denman 
and  Abinger,  Littledale,  Patteson,  and  Williams,  Justices, 
and  Barons  Alderson,  Gurney,  and  Bolfe. 

Erie  {Stammers  was  with  him),  for  the  plaintiff. — It  is 
Y  y3 


682  IN  THE  EXCHEQUER  CHAMBER, 

1840.  an  universal  and  undoubted  proposition^  that  a  dormant 
partner  is  liable  for  all  contracts  made  by  tbe  firm  in  re- 
lation to  the  partnership  business  during  the  time  that  he 
is  actually  a  partner — Coope  y.Eyre,  1  H.Blac.37;  Watigh\. 
Carver,  2  H.Blac. 235,  Robinson  y.  Wilkinson,  3  Price,  538; 
Winile  v.  Crowther,  1 C.  &  J.  316  ,•  Ea;  parte  Gellar,  1  Bose, 
297.  The  agreement  in  question  sufficiently  appears 
upon  the  face  of  the  record  to  have  been  made  by  Knight 
and  Surgey  with  reference  to  the  trade  of  the  firm— they 
are  contracting  specifically  about  that  which  is  ahnost  the 
foundation  of  the  business  of  the  partnership,  Tix.  the  em- 
ployment of  a  foreman.  The  argument  on  the  pait  of  the 
defendant  Drake  in  the  court  below,  was,  that  a  dormant 
partner  cannot  be  charged  upon  an  express  contract  to 
which  he  is  not  a  party  :  and  the  court,  adopting  this  arga- 
ment,  and  founding  themselves  upon  the  cases  of  Evibf  t. 
Lye,  15  East,  7,  and  Siffkin  v.  Walker,  2  Camp.  308— in 
the  former  of  which,  one  of  two  partners  drew  bills  in  his 
own  name,  which  he  procured  to  be  discounted  through  a 
banker  through  the  medium  of  the  same  agent  who  pro- 
cured the  discount  of  other  bills  drawn  in  the  partnership 
firm  with  the  same  banker ;  and  it  was  held  that  the  latter 
had  no  remedy  against  the  partnership,  either  upon  the  hills 
so  drawn  by  the  single  partner,  or  for  money  had  and  re- 
ceived through  the  medium  of  such  bills,  though  the  pro- 
ceeds were  carried  to  the  partnership  account,  the  monej 
being  advanced  solely  on  the  security  of  the  parties  irhose 
names  were  on  the  bills,  by  way  of  discount,  and  not 
by  way  of  loan  to  the  partnership,  though  the  banker 
conceived  at  the  time  that  all  the  bills  were  drawn  on  the 
partnership  account:  and,  in  the  latter.  Lord  Ellenborongh 
says :  ''  The  import  and  legal  effect  of  a  written  instre- 
ment  must  be  gathered  from  the  terms  in  which  it  is  ex- 
pressed''— ^pronounced  judgment  for  the  defendant  Drake. 
[Lord  Abinger,  C.  B. — Suppose  a  contract  in  writing  be 
made  in  the  name  of  one  partner  only  for  the  purchase  d 
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goods  for  the  firm — would  not  the  firm  be  liable  ?]  Un-  1840. 
doabtedly  it  would  :  the  contract  being  established^  all  the 
incidents  to  it  attach^  whether  it  is  made  out  by  oral  testi- 
mony or  by  writing.  [Lord  Abinger. — ^Where  an  express 
contract  is  made  by  an  agents  the  principal^  subsequently 
discovered,  may  be  sued  upon  it.]  In  Coope  v.  Eyre,  1  H. 
Blac.  37,  no  doubt  the  contract  was  in  writing.  Lord 
EUenborough  there  says :  '^  This  being  an  action  on  a  con- 
tract of  sale,  tJie  vendor  can  have  no  remedy  against  any 
person  with  whom  he  has  not  contracted^  unless  there  be  a 
partnership^  in  which  case  aU  the  partners  are  liable  as  one 
individual.  It  has  been  justly  observed  that  a  secret  part- 
nership can  be  no  consideration  to  the  vendor;  though, 
for  reasons  of  policy  and  general  expedience,  the  law  is 
positive  with  respect  to  the  secret  partner,  that,  when  dis- 
covered, he  shall  be  liable  to  the  whole  extent.  In  many 
parts  of  Surope,  limited  partnerships  are  admitted,  pro- 
vided they  be  entered  on  a  register :  but  the  law  of  Eng- 
land is  otherwise,  the  rule  being,  that,  if  a  partner  shares 
in  advantages,  he  also  shares  in  all  disadvantages.''  And 
Wilson,  J.,  observes — ''  It  has  been  said,  that,  as  the 
credit  waa  given  to  Eyre  &  Co.  only,  the  vendors  could 
not  be  injured  if  Eyre  &  Co.  only  were  liable.  But  this 
argument  goes  to  prove  that  no  dormant  partner  would 
be  answerable  for  the  acts  of  the  ostensible  agent.''  [Al- 
derson,  B. — ^The  difficulty  here  is,  that  the  declaration  and 
the  plea  disclose  essentially  different  contracts:  the  declar- 
ation states  a  contract  between  the  defendants  of  the  one 
part,  and  the  plaintiff  of  the  other  part ;  and  the  plea  sets 
out  in  haec  verba  a  contract  between  William  Moxay  Knight 
and  John  Surgey  of  the  one  part,  and  Daniel  Beckham  of 
the  other  part,  whereby  the  latter  engages  to  serve  the 
former  as  their  foreman,  that  is,  the  two,  and  the  survivor  of 
them,  for  seven  years,  and  the  two  engage  to  employ  him 
for  that  period,  if  they  or  either  of  them  shall  so  long  live. 
The  secret  partner  may  be  liable  upon  such  a  contract: 
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1840.  but  it  is  not  the  contract  declared  on.]  Througlioiit  the 
contract,  wherever  the  two  partners  are  named,  the  court 
taking  the  contract  according  to  its  legal  effect,  will  read 
the  firm:  and  the  plaintiff  will  be  entitled  to  judgment 
upon  the  whole  record,  notwithstanding  an  amendable  Ta- 
riance.  [Lord  Abinger. — How  can  the  plaintiff  hare  judg- 
ment in  respect  of  a  contract  upon  which  he  has  not  de- 
clared ?]  The  contract  is  in  effect  a  contract  with  the 
firm — ^to  serve  the  firm,  and  the  survivor  of  the  finn. 
[Lord  Abinger.'^--'iio :  it  is  a  contract  with  Knight  and 
Surgey  in  their  individual  characters ;  but  it  is  a  oontnct 
to  serve  the  firm ;  consequently,  one  who  is  a  member  of 
the  firm  may  be  sued  upon  it.  But  then  the  true  contract 
must  be  declared  on.]  The  contract  is  with  Knight  and 
Surgey  nominatim,  but  having  reference  throughout  to 
the  trade  carried  on  by  Knight,  Surgey,  and  Drake.  \AU 
derson,  B. — ^The  utmost  the  law  can  do  for  you  u,  to  add 
the  responsibility  of  the  dormant  partner  when  diacorered. 
But  you  must  not  vary  the  contract.  A  contract  hj  the 
two  for  a  service  during  the  life  of  the  survivor  of  the  three, 
would  be  perfectly  legal.  The  declaration  should  have 
stated  the  special  circumstances.] 

Stephen,  Serjeant,  and  E,  V.  WiUiams,  contra,  vere 
stopped  by  the  court. 

Lord  Denman,  C.  J. — ^We  are  all  of  opinion  that  the 
judgment  of  the  court  of  Common  Pleas  must  be  affirmed 
— on  the  ground  of  the  misdescription  of  the  contract  in 
the  declaration ;  the  duration  of  the  service  being  made  to 
depend  upon  the  lives  of  Knight  and  Surgey  only,  whereas 
in  legal  effect  it  would  enure  for  the  term  therein  men- 
tioned provided  either  of  the  three,  viz.  Knight,  Surger, 
or  Drake,  should  so  long  live. 

Judgment  affirmed. 
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1840. 

Weight  v.  Crookes.  Afondat^, 

^  Dec,  7th. 

1  HIS  was  an  action  on  the  case  for  a  false  representation  in  an  acUon  on 

upon  the  sale  of  a  ship.  StJ^present- 

The  declaration  stated  that  the  plaintiff  and  one  Thomas  *^^*»m  on  the 

-^  sale  of  a  ship, 

Todd,  since  deceased,  theretofore^  and  in  the  lifetime  of  the  whereby  she 
said  Thomas  Todd,  to  wit,  on  the  7th  November,  1835,  at  kwerinTioyd's 
the  request  of  the  defendant,  bargained  with  him  to  buy  of  ^^^^  ^^^^^^^^ 
him  the  defendant  a  certain  ship  at  and  for  a  certain  price  ^^^  ^^^  ^^^ 

^  ^  been  buUt  of 

or  sum  of  money,  to  wit,  the  sum  of  4,500/.,  and  the  de-  the  matenaii 
fendant,  then  well  knowing  the  frame  of  the  said  ship  not  Held,  thatTai- 
to  be  of  English  and  African  oak,  and  of  those  woods  only,  l^k**!^^*^^'' 
by  then  falsely  and  fraudulently  representing  the  frame  of  der  a  written 

i^        X  o  contract  mi- 

the  said  ship  to  be  of  English  and  African  oak,  and  of  those  nuteiy  setting 

woods  only,  then  falsely,  frtiudulently,  and  deceitfully  sold  ^nd  dimensbni 

the  said  sliip  to  the  plaintiff  and  the  said  Thomas  Todd  at  (^y^ ^^j"*^^ 

and  for  a  certain  sum  of  money,  to  wit,  the  sum  of  4,500/.,  all  mention  of 

to  be  therefore  paid  by  the  plaintiff  and  the  said  Thomas  the  plaintiff  wai 

Todd,  since  deceased,  to  the  defendant,  and  which  was  then  !j^e^n"/vi° 

accordingly  paid  for  the  same :  whereas,  in  truth  and  in  <*«nce  verbal 

°  "^  '^  ...  statemenu  and 

fact,  the  frume  of  the  said  ship  which  was  so  as  aforesaid  declarations 

sold  by  the  defendant  to  the  plaintiff  and  the  said  Thomas  defendant 

Todd,  was  not  of  English  and  African  oak,  and  of  those  Jh^p^'peSdhTg 

woods  or  of  either  of  them  only ;  but,  on  the  contrary,  a  the  negotia- 

large  part  thereof,  to  wit,  one  fourth  part  of  the  said  frame,  purchase,  and 

was  of  a  certain  other  wood,  to  wit,  of  American  oak :  ten^contracrwas 
And  the  plaintiff  averred,  that  the  defendant,  by  means  of  «n«e'ed  into, 

*  '  .  amounting  to  a 

the  premises,  on  the  day  and  year  aforesaid,  falsely  and  warranty  that 
fraudulently  deceived  the  plaintiff  and  the  said  Thomas  of  a  partiniiar 
Todd  in  the  sale  of  the  said  ship  as  aforesaid;  by  means  t1Xen*'°'' **^ 
whereof  the  said  ship  was  of  much  less  value  than  if  the      ^^^}^  '«?'«• 

sentations  hav- 

fiume  had  been  of  English  and  African  oak,  and  of  those  ing  been  made 

by  an  agent 
without  any  ex- 
press authority  from  the  defendant : — Held,  that  the  judge  was  warranted  in  leaving  it  to  the 
jury  to  infer  from  the  subsequent  conduct  of  the  defendant — ex.  gr.  from  his  not  having  repu- 
diated the  warranty  when  apprised  of  it«-*that  he  was  privy  to,  or  impliedly  assented  to  the  mis- 
representations of  his  agent. 
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1840.  woods  only,  to  wit,  to  the  amount  of  2,000/. ;  whereby  and 
by  means  of  which  several  premises  the  plaintiff  and  the 
said  Thomas  Todd,  in  the  lifetime  of  the  said  Thomas  Todd, 
and  the  plaintiff  since  the  death  of  the  said  Thomas  Todd, 
had  been  prevented  from  using  and  emplojong,  and  dis- 
posing of  and  selling  the  said  ship  in  so  beneficial  and  ad- 
vantageous a  manner  as  they  might  or  otherwise  would 
have  done,  if  the  frame  of  the  said  ship  had  been  of  English 
and  African  oak,  and  of  those  woods  only ;  and  thereby 
also  the  plaintiff  had  lost  and  been  deprived  of  the  use, 
benefit,  and  enjoyment  of  the  said  last-mentioned  som  of 
money ;  and  the  plaintiff,  since  the  death  of  the  said  Thomas 
Todd,  had  been  and  was  by  means  of  the  premises  other- 
wise greatly  injured :  to  the  plaintiff's  damage  of  2,00OL, 
and  thereupon  he  brought  suit,  &c. 
Pleas.  The  defendant  pleaded — ^first,  not  guilty — secondly,  that 

the  said  ship  was  sold  to  the  plaintiff  and  the  said  Thomas 
Todd  as  in  the  declaration  mentioned,  after  the  phuntiff 
and  the  said  Thomas  Todd  had  had  frdl  opportunity  to 
inspect  and  examine,  and  had  in  fact  inspected  and  ex- 
amined the  same ;  and  that  the  said  ship  was  not  sold  to 
the  plaintiff  and  the  said  Thomas  Todd  by  the  said  re- 
presentations, or  any  part  thereof,  in  the  declaration 
mentioned,  in  manner  and  form  as  the  plaintiff  had  com- 
plained— concluding  to  the  country.    Issues  thereon. 

At  the  trial  before  Tindal,  C.  J.,  at  the  sittings  in  Lon- 
don after  Trinity  Term,  1839,  the  counsel  for  the  plaintiff 
below,  to  maintain  and  prove  the  said  issues  on  his  part, 
gave  in  evidence  that  one  Henry  Wright,  as  the  agent  for 
his  son,  the  defendant  below,  on  the  7th  November,  1835, 
made  an  agreement  in  writing  with  the  plaintiff  and  his 
then  partner  Thomas  Todd  for  the  sale  of  the  said  ship,  as 
follows : — 


Agreement  of 
Nov.  7, 1836. 


''This  witnesses  that  I  have  this  day  sold  to  Messrs. 
Thomas  Todd  &  Co.,  merchants,  London,  my  son's  new 
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ship,  William  Watson  at  present  master,  lately  arrived  in 
this  port  firom  Newcastle,  built  by  him,  square  stem,  with 
a  flush  deck  and  poop ;  her  length  102  feet,  4  in. ;  her 
breadth  at  the  broadest  part  27  feet,  9  in. ;  her  height 
between  decks  6  feet,  9  in. ;  admeasurement,  349  tons, 
^  parts  of  a  ton ;  with  bust  head.  And  I  hereby  also  agree 
to  supply  her  with  three  boats  of  usual  size,  and  a  lower 
studding-sail,  and  to  be  at  the  expense  of  repairing  an 
anchor  which  has  been  injured,  or  any  injury  the  ship  may 
have  sustained  in  consequence,  for  the  consideration  of 
4,500//' 

Two  bills  of  exchange,  dated  the  7th  November,  1835, 
drawn  by  the  said  Henry  Wright  upon  and  accepted  by 
the  said  plaintiff  and  the  said  Thomas  Todd,  for  1125/. 
each,  and  a  check  dated  the  11th  November,  1835,  drawn 
by  the  said  plaintiff  and  the  said  Thomas  Todd,  for  2,225/., 
payable  to  the  said  Henry  Wright,  which  had  been  paid  to 
the  said  Henry  Wright  as  the  price  of  the  said  ship,  were 
then  given  in  evidence. 

The  counsel  for  the  plaintiff  then  gave  in  evidence  a  cer- 
tificate of  the  defendant,  the  builder  of  the  ship,  made  for 
the  purpose  of  procuring  a  registry,  dated  the  12th  No- 
vember, 1835,  signed  by  the  defendant,  as  follows : — 

"  This  is  to  certify,  that  I  have  built  at  my  yard  at  New-  Builder's  certi- 
castle-upon-Tyne,  in  the  present  year,  1835,  a  new  ship, 
whereof  WiUiam  Watson  is  at  present  master;  that  she  is 
a  square-stemed  ship,  with  a  flush  deck,  and  three  masts ; 
that  her  length  from  the  fore  part  of  the  main  stem  to  the 
after  part  of  the  stem-post  aloft,  is  102  feet,  4  inches ;  that 
her  breadth  at  the  broadest  part,  above  the  main  wales,  is 
27  feet,  9  inches ;  her  height  between  decks  is  6  feet,  9 
inches;  and  admeasures  349  tons  and  ^  parts  of  a  ton; 
has  a  male  bust  head,  but  no  galleries ;  and  Thomas  Todd 
and  William  Crookes,  trading  under  the  firm  of  Thomas 
Todd  &  Co.,   at   110  Fenchurch  Street,  London,   mer- 
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1840. 


Letter  of  Sept. 
21,  1836. 


Answer  thereto, 
Sept  26,  1886. 


chants^  and  James  Field,  of  No.  17,  York  Street  East, 
Commercial  Boad,  master  mariner,  are  the  first  pmchasen 
thereof.'^ 

The  counsel  for  the  plaintiff  below  then  gave  in  evi- 
dence a  letter  from  the  plaintiff  below  to  the  defendant 
below,  dated,  London,  21  st  September,  1836,  and  the  an- 
swer to  it,  from  the  defendant  below  to  the  plaintiff  be- 
low, dated  the  26th  September,  1836,  as  follows:— 

"London,  21st  Sept.  1836. 

"  Sir, — Having  by  accident  on  a  late  occasion  tamed  to 
Lloyd's  Register,  we  found  to  our  surprise  that  Uie  Planter 
is  put  upon  the  first  letter  for  only  seven  yean.  The 
London  surveyors  are  of  opinion  that  the  frame  is  not 
composed  of  all  English  and  African  oak  ;  which  is  contrary 
to  what  your  father  stated  to  be  the  case.  We  shall  there- 
fore be  obliged  to  you  to  enable  us  to  apprise  them  of  their 
mistake,  which  they  promise  shall  be  rectified  imme- 
diately. "  Todd  &  Co.'' 

''  To  Mr.  W.  Wright,  South  Shields.'' 

"  Gentlemen, — Owing  to  your  letter  being  addressed  to 
me  at  South  Shields  prevented  my  writing  before  to-daj. 
I  am  surprised  to  hear  of  the  Planter  being  put  on  the 
first  letter  for  seven  years  only,  as  the  ship  is  remarkab^r 
well  secured  in  all  her  bindings;  the  workmanship  good: 
to  the  best  of  my  memory ^  her  frame-work  is  all  EngSsh 
and  African  timber.  ''  W.  Wright.'' 

'^To  Messrs.  Todd  &  Co." 

A  further  letter  from  the  plaintiffs  below  to  the  de- 
fendant below,  dated,  London,  31st  October,  1836,  and  a 
copy  of  a  letter  of  the  same  date,  inclosed  in  it,  from 
N.  W.  Symonds,  the  secretary  to  Lloyd's,  and  the  answer 
of  the  defendant  below,  dated  the  3rd  November,  1836, 
were  then  given  in  evidence  by  the  said  counsel  for  the 
plaintiff  below,  as  follows : — 


«< 
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"  London,  Slst  October,  1886.  1840. 

'  Sir,— Your  letter  of  the  26th  September,  1836,  reached      "^^j^J^ 

us,  and  we  are  obliged  to  you  for  the  readiness  with  which  »• 

Crookes. 
you  have  answered  our  inquiries  respecting  the  Planter's  plaintiff's  let- 
build.     We  feel  convinced  there  is  some  mistake  in  the  *?;i^''^*^''' 

loSo. 

report  of  the  surveyors  to  Lloyd's  (149),  copy  of  which  we 
send  you  on  the  other  side ;  and  you  will  further  oblige 
us  by  having  it  corrected,  so  that  the  vessel  may  be  classed 
in  the  register  as  she  ought  to  be.  It  is  a  circumstance 
which  concerns  yourself  as  builder,  and  us  as  owners. 
Bering  the  favour  of  an  early  reply,  we  are  &c. 

''  To  Mr.  W.  Wright/'  ''  Todd  &  Co." 

''  London,  31st  Oct.  1836. 
''Gentlemen, — I  have  received  your  letter  dated  the  Copy  inclosed 

^^  ,    .  .         .     1  '    .    t       -.t    Ai  in  the  above. 

28th  instant,  requesting  to  be  acquainted  with  the  reason 
why  your  ship  Planter  is  not  higher  classed:  and  I  am 
directed  to  inform  you  that  the  vessel  is  constructed  with 
a  mixture  of  foreign  oak  timber  in  her  frame,  and  is 
classed  in  conformity  with  the  rules  of  the  society. 

"  N.  W.  Symonds,  Sec." 
"  To  Messrs.  Todd  &  Co." 

''November  3rd,  1836. 

"  Gentlemen, — ^I  beg  to  refer  you  to  my  former  letter.  Answer  of 
I  cannot  be  answerable  for  the  surveyor  of  Lloyd's  Regis<^    '     ^^'^ 
ter :  and,  if  they  have  misrepresented  the  vessel,  you  and 
them  must  set  it  right.  "  W.  Wright." 

"  To  Messrs.  Todd  &  Co." 

And  the  said  counsel  for  the  plaintiff  below,  further  to  Verbal  dedara- 
prove  the  said  issues  on  his  part,  produced  and  tendered  in 
evidence  certain  verbal  statements  and  declarations  made 
by  the  said  Henry  Wright  as  the  agent  for  the  said  de- 
fendant below,  to  the  plaintiff  below  or  his  agent,  touching 

(149)  Contained  in  a  letter  ftom  the  secretary  of  the  committee  of 
Uoyd'fl  Registry. 
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Declarations 
olyecled  to. 


1840.  the  said  ship^  pending  the  negotiations  for  the  pnrchase, 
but  before  the  said  agreement  in  writing  hereinbefore  set 
forth  for  the  purchase  of  the  same  was  made  hj  the  said 
Henry  Wright,  as  follows — ^that  her  frame  was  all  English 
and  African  oak — ^that  the  said  ship  was  built  of  all  English 
and  African  oak — that  she  was  a  faithful-built  ship,  well 
fastened,  and  all  English  and  African  oak — ^that  the  whole 
of  the  lower  part  of  the  scantling  was  the  same  as  the  up- 
per part,  the  best  material,  English  and  African  oak— 
that  the  timber  was  all  English  and  African  oak,  the 
English  oak  the  same  as  a  certain  ship  called  the  Hector, 
grown  in  Surrey. 

Whereupon,  the  counsel  for  the  defendant  below  did 
then  and  there  insist  before  the  said  Chief  Justice,  on  be- 
half of  the  defendant  below,  that  the  said  several  Teibal 
statements  and  declarations  produced  and  tendered  on  the 
part  of  the  plaintiff  below,  ought  not  to  be  admitted  and 
allowed  to  be  given  in  evidence ;  and  the  said  counsel  for 
the  defendant  below  did  then  and  there  pray  the  said 
Chief  Justice  not  to  admit  and  allow  the  same  to  be 
given  in  evidence.  But  to  this  the  counsel  for  the  plain- 
tiff below  did  then  and  there  insist  before  the  said  Chief 
Justice,  that  the  same  ought  to  be  admitted  and  aDowed 
to  be  given  in  evidence.  And  the  said  Chief  Justice  did 
then  and  there  declare  and  deliver  his  opinion  to  the  jmj 
aforesaid,  that  the  said  statements  and  declarations  so  pro- 
duced and  tendered  ought  to  be  admitted  and  allowed  to 
be  given  in  evidence;  and  with  that  direction  left  the 
same  to  the  jury :  whereupon  the  said  counsel  for  the  de- 
fendant below  did  then  and  there,  on  behalf  of  the  said 
defendant  below,  except  to  the  said  opinion  of  the  said 
Chief  Justice,  and  insisted  that  the  said  several  verbal 
statements  and  declarations  of  the  said  Henry  Wright 
ought  not  to  have  been  received  in  evidence. 
Summing  up.  And  the  said  Chief  Justice,  upon  the  trial  of  the  said 

issues,  and  upon  leaving  the  same  to  the  jury,  further  de- 


opinion  of  the 
Chief  Justice. 


TBINITY  VACATION,  3  &  4  YICTOBIiE.  691 

dared  and  delivered  his  opinion,  that  they  must  be  satis-  1840. 
fied  that  the  said  verbal  statements  and  declarations  were 
made  with  the  assent  and  permission,  if  not  by  the  abso- 
lute direction,  of  the  said  defendant  below;  and  that  he 
was,  either  by  necessary  implication,  or  by  direct  admis- 
sion, or  by  a  direction  previously  given,  privy  to  the  said 
statements  and  declarations  of  the  said  Henry  Wright,  or 
that  they  were  sanctioned  by  him  the  said  defendant  be- 
low; and  that  the  said  jury  must  say  whether  the  said 
statements  and  declarations  were  strictly  and  properly 
within  the  authority  of  the  said  Henry  Wright. 

Whereupon  the  counsel  for  the  said  defendant  below  Exception!, 
did  then  and  there  further  insist  before  the  said  Chief 
Justice,  on  behalf  of  the  said  defendant  below,  that  the 
said  last-mentioned  ruling  of  the  said  Chief  Justice  was 
erroneous;  and  that  the  said  Chief  Justice  should  have 
declared  his  opinion,  and  should  have  directed  the  said 
jury  that  the  said  alleged  representations  of  the  said 
Henry  Wright  were  not  binding  upon  the  said  defendant 
below;  that  there  was  no  evidence  that  the  said  defendant 
below  gave  any  authority  to  the  said  Henry  Wright  to 
make  any  such  statements  and  declarations ;  that  an  au- 
thority to  make  them  could  not  be  implied  from  the  gene- 
ral authority  given  to  the  said  Henry  Wright  by  the  said 
defendant  below  to  sell  the  said  vessel,  or  from  any  sanc- 
tion of  them  by  him;  and  that  nothing  less  than  an  express 
previous  authority  would  render  them  binding  upon  him. 
And  the  said  counsel  for  the  said  defendant  below  did 
further  except  to  the  ruling  of  the  said  Chief  Justice,  that 
the  jury  should  have  been  directed  that  the  action  was 
not  maintainable  on  verbal  representations  not  forming 
part  of  the  written  contract,  the  contract  containing  a  de- 
scription of  the  vessel. 

And  the  jury  aforesaid  then  and  there  gave  their  verdict  verdict 
for  the  plaintiff,  and  520/.  damages. 

The  exceptions  now  came  on  for  argument  before  Lord 
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1840.         Denman^  C.  J.^  Littledale,  Patteson^  and  Williaiiis^  Jns- 
^^^^(^      ticea,  and  Barons  Parke,  Alderson,  Gumey,  and  Rolfe. 


Crookes. 


F.  Kelly  {Whateley  waa  with  him),  for  the  plaintiff  in 
error. — ^The  questions  presented  to  the  court  npon  this  bill 
of  exceptions,  are — ^first,  whether  (supposing  the  repre- 
sentations to  have  been  made  by  the  defendant  himself) 
the  action  in  its  present  form  is  maintainable  in  respect 
of  verbal  representations  made  under  the  drcmnstances 
therein  disclosed — secondly,  whether  there  was  any  eri- 
dence  whence  the  jury  could  properly  infer  the  repre- 
sentations to  have  been  made  under  the  previouB  sanction 
or  direction  of  the  defendant. 

1.  To  entitle  the  plaintiff  to  recover,  he  must  shefir  a 
warranty ;  parol  representations,  however  false,  will  not 
avail :  the  terms  of  the  contract  must  be  gathered  from 
the  instrument  itself,  and  cannot  be  varied  or  controlled 
by  subsequent  conversations.  Where  the  purchaser  has 
been  induced  by  false  and  fraudulent  representations  to 
enter  into  the  contract,  evidence  of  the  fraud  is  admiasible. 
But,  in  all  the  cases  where  an  action  of  this  sort  has 
been  held  to  be  maintainable,  the  seller  has  imposed  apoii 
the  purchaser  by  concealing  a  defect  in  the  thing  sold, 
or  the  representation  has  had  reference  to  something  de- 
hors the  contract,  and  not  (as  here)  to  a  matter  within  the 
contract,  viz.  the  description  of  the  vessel.  In  PomtM 
V.  Edmunds,  12  East,  5,  the  printed  conditions  of  sale 
of  timber  growing  in  a  certain  close  not  stating  any 
thing  of  the  quantity ;  it  was  held  that  parol  evidence, 
that  the  auctioneer  at  the  time  of  sale  warranted  a  certain 
quantity,  was  not  admissible,  as  varying  the  written  om- 
tract.  "The  purchaser,^'  says  Lord  EUenborough,  "ought 
to  have  had  it  reduced  into  writing  at  the  time,  if  the  re- 
presentation then  made  as  to  the  quantity  swayed  him  to 
bid  for  the  lot.  If  the  parol  evidence  were  admissible  in 
this  caaC;  I  know  of  no  instance  where  a  party  may  not  by 
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parol  testimony  superadd  any  term  to  a  written  agreement;  1840, 
which  would  be  setting  aside  all  written  contracts^  and  ren- 
dering them  of  no  effect.  There  is  no  doubt  that  the  war- 
ranty as  to  the  quantity  of  timber  would  vary  the  agreement 
contained  in  the  written  conditions  of  sale.  The  only  ques- 
tion which  could  be  made^  is,  whether,  if  by  a  collateral  re- 
presentation a  party  be  induced  to  enter  into  a  written  agree- 
ment different  from  such  representation,  he  may  not  have  an 
action  on  the  case  for  the  fraud  practised  to  lay  asleep  his 
prudence.'*  (150)  So  here,  the  plaintiff,  if  he  purchased 
the  vessel  upon  the  faith  of  her  timbers  being  of  a  par- 
ticular kind,  should  have  caused  her  to  be  described  in  the 
contract  accordingly.  In  Pickering  v.  Dowson,  4  Taunt.  779, 
it  was  held,  that,  if  a  representation  be  made  before  a  sale  of 
the  quality  of  the  thing  sold,  with  fuU  opportunity  for  the 
purchaser  to  inspect  and  examine  the  truth  of  the  repre- 
sentation, and  a  contract  of  sale  be  afterwards  reduced  into 
writing,  in  which  that  representation  is  not  embodied,  no 
action  for  a  deceit  lies  against  the  vendor  on  the  ground 

(150)  In  Higginson  v.  Clowes,  written  agreement  leaves  the  ques- 
ts Ves.  516,  parol  evidence  in  aid  tion  as  to  the  timber  in  so  much 
of  a  specific  performance  upon  the  obscurity,  that  I  wish  I  were  per- 
sale  of  an  estate  by  auction,  to  ex-  mitted  to  resort  to  other  evidence 
plain  by  declarations  of  the  auc-  to  elucidate  it :  but  my  opinion  b, 
tioneer  an  ambiguity  on  the  face  of  that  I  cannot  admit  the  parol  evi- 
the  particular,  by  a  general  clause  dence  for  the  purpose  of  explaining 
for  a  separate  valuation  of  the  tim-  this  agreement.  I  have  upon 
ber,  and  also  special  provisions  as  other  occasions  *  stated  my  opi- 
to  the  timber  upon  certain  lots,  the  nion  that  sales  by  auction  are 
agreement  signed  on  the  back  of  within  the  stattite  of  frauds :  but, 
the  particular  binding  the  purchaser  whether  they  are  or  not,  this  is 
**  to  a  strict  fulfilment  of  this  arti-  clear,  that,  if  a  sale  by  auction  is 
cle,  and  to  abide  by  the  conditions  followed  by  a  written  agreement, 
and  declarations  made  at  the  sale,"  that  cannot  be  either  explained  or 
was  rejected.  And  Sir  W.  Grant,  added  to  by  any  parol  evidence." 
M.  R.,  said:   <*In  this  case  the 


*  See  Buckmaster  v.  Hanop,  12  Yes.  841. 
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1840.  that  the  article  sold  is  not  answerable  to  that  represent- 
ation— ^whether  the  vendor  knew  of  the  defects  or  not.  And 
per  Heath,  J. — ''It  is  in  vain  to  reduce  a  contract  to  writ- 
ing, if  you  may  afterwards  refer  to  all  that  has  passed  bj 
parol.  I  admit  the  vendor  is  not  to  make  use  of  any  fraud 
or  practice  to  conceal  faults.  I  subscribe  to  the  doctrine 
of  the  Digest  (151),  but  this  is  not  an  obscure  or  insidious 
contract,  but  plain  and  simple.^'  In  Kain  v.  Old,  2  6.  & 
C.  627, 4  D.  &  a.  52,  A.  being  sole  owner  of  a  British  built 
ship,  signed  and  delivered  to  B.  a  written  instrument  de- 
scribing the  vessel,  among  other  enumerated  particulars,  as 
being  copper  bolted,  &c.,  but  not  reciting  the  certificate  of 
her  register.  At  the  bottom  of  the  instrument  was  written 
the  following  memorandum: —  "Sold  the  within  mentioned 
ship  to  B."  The  vendor  afterwards  received  the  pracbase- 
money,  and  executed  a  bill  of  sale  to  the  vendee  in  tbe 
usual  form,  but  the  vessel  was  not  therein  described  as 
copper  bolted.  B.  then  resold  the  vessel  to  C.  upon  the 
like  terms  as  he  had  bought  her,  and  executed  to  him  a 
similar  conveyance.  It  turned  out  that  the  vessel  was  not 
copper  bolted,  and  C.  brought  case  against  B.,  and  reco- 
vered damages  for  the  breach  of  the  warranty  in  that  re- 
spect. In  an  action  by  B.  against  A.'s  executors  upon 
the  same  warranty,  averring  as  damage  the  verdict  reco- 
vered against  him  by  C;  it  was  held  that  the  action  was 
not  maintainable,  inasmuch  as  the  instrument  containing 
the  warranty  was  void  by  the  34  Geo.  3,  c.  68,  s.  14,  for 
not  reciting  the  ship's  register.  Abbott,  C.  J.,  delivering 
the  opinion  of  the  court,  said:  "The  description  of  the 
ship  in  the  paper  as  copper  bolted  must  be  taken  to  be 
merely  a  representation;  it  cannot  be  treated  as  forming  a 
part  of  the  contract  between  the  parties,  because  the  con- 
tract is  in  writing,  and  a  verbal  representation  cannot  be  en- 

(151)  Lib.  4  (a\  tit.  3,  s.  2 :  De  non  tantum  in  illo  eat  qui  dissimn- 
Dolo  Malo.  *'  Dolum  malum  a  se  lat,  sed  et  in  illo  qui  fallendi  causi 
abesse  prsstare  venditor  debet,  qui      insidiose  et  obscure  loquitur." 
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grafted  tgwn  it.  In  some  instances,  where  the  whole  agree- 
ment is  made  by  parol,  every  communication  between  the 
parties  may  be  taken  as  part  of  the  contract;  but  even  this 
rale  is  open  to  exceptions,  because  the  language  adopted  at 
the  conclusion  of  a  bargain  may  frequently  subvert  and 
annihilate  the  terms  with  which  it  began.  But,  wherever 
the  contract  is  reduced  into  writing,  nothing  that  is  not 
found  expressed  in  it  can  be  considered  as  forming  part  of 
it.  Matters  existing  before  the  contract  was  complete,  or 
matters  dehors  the  contract,  may,  under  some  circum- 
stances, be  admissible  as  endence  in  its  support,  and  to 
shew  the  inducement  for  it;  but  the  vendee  is  never  at  li- 
berty to  give  such  matters  in  evidence,  except  where  he 
can  prove  that  the  vendor  has  been  guilty  of  a  fraud,  in 
concealing  a  defect  with  which  he  himself  was  acquainted, 
and  which  ought  in  justice  to  have  been  communicated  to 
the  other  party/'  It  is  clear,  therefore,  that,  to  entitle  the 
purchaser  to  maintain  an  action  of  this  description,  he 
must  shew  that  he  has  by  fraud  been  prevented  from  dis- 
covering a  defect  which  the  seller  knew  to  exist,  [Parke, 
B. — ^The  drift  of  your  argument  is,  that  a  mere  misrepre- 
sentation will  not  render  the  seller  liable  to  an  action; 
there  must  be  some  fraudulent  practice:  the  objection  in 
fact  is  to  the  declaration.]  The  declaration  does  not  charge 
the  defendant  with  any  fraudulent  contrivance  to  prevent 
the  plaintiff  from  discovering  the  supposed  defect:  and  to 
support  the  action  some  such  contrivance  must  be  alleged 
and  proved,  or  it  must  appear  that  the  defect  was  of  a  latent 
character.  [Lord  Denman. — Here  the  defect  was  latent.] 
It  was  discoverable;  the  surveyor  of  Lloyd's  discovered  it. 
[Alderson,  B. — ^The  quality  and  growth  of  the  timber  was 
a  matter  of  science.]  Cases  of  this  sort  arise  most  fre- 
quently out  of  contracts  for  the  sale  of  public-houses.  In 
one  of  these,  Dobell  v.  Stevens,  5  D.  &  B.  490, 3  B.  &  C.  623, 
Abbott,  C.  J.,  lays  down  the  true  ground  upon  which  alone 
actions  ef  this  description  are  maintainable.    If  in  the  pre- 

VOL«  I.  z  z 
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1840.  sent  case  it  had  been  intended  that  the  quality  or  growth 
of  the  ship's  timbers  should  be  included  in  the  wairanfy^ 
it  should  have  been  introduced  into  the  contract. 

2.  To  entitle  the  plaintiff  to  maintain  this  action  of  tort, 
it  is  essential  that  he  should  shew  that  the  defendant  made 
the  representation  charged,  that  the  representation  was 
false,  and  that  the  defendant  ai  the  time  knew  it  to  be 
false.  Where  the  representation  is  alleged  to  have  been 
made  by  the  party  himself,  all  that  the  plaintiff  is  required 
to  prove,  is,  the  speaking  or  writing  by  the  defendant,  and 
the  scienter.  Here,  however,  the  declaration  dmrgu  the 
defendant  with  having  caused  the  representation  in  ques- 
tion to  be  made :  the  plaintiff,  therefore,  was  bound  to 
shew  that  the  defendant,  before  the  making  of  the  repre- 
sentation, authorized  his  agent  to  make  it,  knowing  at  tbe 
time  that  it  was  fake.  [Parke,  B. — It  is  enough  if  tbe 
agent  knew  the  representation  to  befiEdse:  it  was  so  hddbr 
Lord  Holt  in  Hem  y.  Nichob,  1  Salk.  289  (152).]    There  ii 

(152)  **  In  an  action  on  the  case  stranger.    And  upon  tfaii  opniHni 

for  a  deceit,  the  plaintiff  set  forth  the  plaintiff  had  a  TerdicL" 

that  he  bought  several  parcels  of  See  Taylor  ▼.  Green,  8  CIt  P. 

silk  for silk,  whereas  it  was  316.    A  baker  waa  desirous  ef&- 

another  kind  of  silk ;  and  that  the  posing  of  his  shop  and  the  good-viH 

defendant,  well  knowing  this  de-  ofhis  business,  and  in  < 


ceit,  sold  it  him  for silk.    On  an  advertisement  was  insefted  ia 

trial,  upon  not  guilty,  it  vppeared  a  newspaper,  stating  thai  the  hoase 

that  there  was  no  actual  deceit  in  was  doing  twelve  sacks  s  week, 

the  defendant,  who  was  the  meiv  The    advertisement  was  iaserted 

chant,  but  that  it  was  in  his  factor  by  a  broker,   in   conaeqacBce  of 

beyond  sea  :  and  the  doubt  was  if  a   conversation  with  the  bsker's 


tiiis  deceit  could  charge  the  mer-  wife,  who  managed  the  bosiacsi  for 

chant    And  Holt,  C.  J.,  was  of  him;   in  which  conversatioo  sbe 

opinion  that  the  merchant  was  an-  told  the  broker  that  they  did  be- 

swerable  for  the  deceit  of  his  factor,  tween  nine  and  ten  sacks  a  week ; 

though  not  criminaliter,  yet  civi-  upon  which  the  latter  aaid,  '*  We 

liter;  for,  seeing  somebody  must  must  make  it  twelve  for  the  p^cr." 

be  a  loser  by  this  deceit,  it  is  more  In  consequence  of  the  adveitise- 

reason  that  he  that  employs  and  ment,  a  person  desirous  of  pordiat- 

puts  a  trust  and  confidence  in  the  ing  went  to  the  wife,  and  said  to 

deceiver  should  be  a  loser  than  a  her,  "  Are  you  really  done  any 
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BO  evidence  that  the  agent  had  any  knowledge  at  the  time 
he  made  it  that  the  representation  was  untrue.  [Alderson, 
B. — ^The  contract  states  that  the  ship  was  built  by  the 
defendant.  The  letter  of  the  26th  September,  1886,  is 
some  eyidence  of  the  representation  having  been  author 
rixed  by  the  defendant.]  Assuming  that  to  be  so,  the 
case  was  not  properly  presented  to  the  jury :  it  was  so  left 
as  to  induce  them  to  suppose  that  the  subsequent  ratifica- 
tion by  the  defendant  of  the  statement  of  his  father  was 
Bofficient  to  charge  him ;  whereas  they  should  have  been 
distinctly  told  that  they  must  be  satisfied  that  such  state- 
ment had  the  defendant's  previous  sanction;  of  which 
there  was  not  the  slightest  evidence.  It  maybe  conceded, 
that,  where  a  statement  is  made  by  one  interested  in  the 
subject-matter  to  another,  and  the  latter  does  not  contro- 
vert or  deny  it,  he  must  be  taken  to  admit  it.  But  the 
absence  of  a  denial  never  can  amount  to  an  admission  of 
anything  more  than  the  truth  of  the  statement.  Here,  the 
absence  of  contradiction  to  the  statement  made  in  the 
letter  of  the  2l8t  September,  1886— ''The  London  sur- 
veyors are  of  opinion  that  the  frame  is  not  composed  of  all 
Engliah  and  African  oak,  which  is  contrary  to  what  your 
father  stated  to  be  the  case'' — ^amounts  to  no  more  than 
an  admission  by  the  defendant  that  his  father  did  say  that 
which  he  is  represented  to  have  said :  it  is  no  admission 
that  the  defendant  authorized  his  father  to  say  so.  There 
is  no  impHed  authority  in  an  agent  to  bind  his  principal 
by  the  statement  of  that  which  the  latter  knows  to  be 

thing  Uke  this  bnrineis?*'  to  which  an  action  brought  by  the  purchaser 
the  replied,  '*  Yes,  we  are  doing  on  the  representation  contained  in 
eleven  sacks;"  and  appealed  to  the  the  advertisement,  Lord  Denman 
man  in  the  shop,  who  confirmed  ruled  that  the  baker  was  answerable 
her  statement  The  baker  himself  in  damages,  inasmuch  as  though 
did  not  appear  at  all  in  any  part  of  he  did  not  make  any  representation 
the  tranaaction,  except  that  he  re-  himself,  yet  he  made  his  wife  his 
ceived  the  purchase-money,  and  agent,  and  was  bound  by  her  state- 
pud  the  broker  his  commission.  In  ments. 

zz2 
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1840.  untrue.  [Parke,  B.-^One  would  naturally  have  expected 
that  the  defendant  would  at  once  repudiate  and  diaayow 
the  statement  which  he  was  told  his  father  had  made.] 
The  defendant  might  have  erroneously  supposed  binuelf 
to  be  bound  by  the  representations  of  his  father. 

Erie,  contra(,  was  stopped  by  the  court. 

Lord  Denman^  C.  J. — ^Upon  the  first  pointy  we  entertain 
no  doubt.  As  a  general  proposition,  parol  evidenoe  can- 
not be  given  to  vary  the  terms  of  a  written  contract:  the 
writing  itself  is  conclusive.  But,  if,  admitting  the  con- 
tract to  have  been  as  the  writing  purports,  one  of  the  par- 
ties has  been  induced  to  enter  into  it  by  the  &k  and 
firaudulent  representations  of  the  other,  it  is  competent 
to  the  former  to  prove  this  by  evidence  aliunde.  This  is 
not  inconsistent  with  any  principle  of  law,  or  with  any  of 
the  decided  cases. 

Then,  with  respect  to  the  second  question— whether 
there  was  evidence  of  any  authority  in  Wright  the  elder  to 
make  such  representations  on  behalf  of  his  son,  or  of  aav 
assent  to  such  representations  by  the  latter  when  made- 
we  have  all  expressed  our  opinion,  in  the  course  of  the  ar- 
gument, that  the  letter  written  by  the  defendant  on  the 
26th  September,  1886— in  answer  to  the  letter  of  Todd 
&  Co.  of  the  21st,  intimating  to  him  that  the  vesad  in 
question  had  been  put  upon  the  first  letter  in  Uovd's 
books  for  seven  jears  only,  "  the  London  surveyon  being 
of  opinion  that  the  frame  is  not  composed  of  all  English 
and  African  oak,  which  is  contrary  to  what  your  father 
stated  to  be  the  casef  in  which  letter  the  defendant  says, 
*'  I  am  surprised  to  hear  of  the  Planter  being  put  on  the 
first  letter  for  seven  years  only,  as  the  ship  is  renttarkably 
well  secured  in  all  its  bindings;  the  workmanship  good: 
to  the  best  of  my  memory,  her  frame  is  all  EngSsh  and 
African  timber — "  clearly  was  evidence  to  be  submitted  to 
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the  Jury  of  an  admission  by  the  defendant  that  the  repre-  1840. 
sentations  made  by  his  father  upon  the  sale  of  the  vessel 
were  made  with  his  sanction  and  authority.  It  has  been 
urged  that  the  expressions  used  by  thef  Lord  Chief  Justice 
in  his  direction  to  the  jury—''  that  they  must  be  satisfied 
that  the  said  ve];i)al  statements  and  declarations  were  made 
with  the  assent  and  permission,  if  not  by  the  absolute  di- 
rection, of  the  defendant,  and  that  he  was  either  by  neces- 
sary implication  or  by  direct  admission,  or  by  a  direction 
previously  given,  privy  to  the  said  statements  and  declar- 
ations of  the  said  Henry  Wright,  or  that  they  were  sanc- 
tioned by  him  the  defendant^  and  that  they  (the  jury) 
must  say  whether  the  said  statements  and  declarations 
were  strictly  and  properly  within  the  authority  of  the  said 
Henry  Wright — '^  were  calculated  to  convey  to  their  minds 
an  impression  that  9^  previous  authority,  express  or  implied, 
was  not  necessary,  but  that  the  defendant  wonld  be  bound 
by  the  representations  made  by  his  father  if  he  afterwards 
sanctioned  them.  But  we  think,  that,  regard  being  had 
to  the  whole  of  the  summing  up,  and  to  the  exceptions  ten* 
dered,  it  is  impossible  that  the  jury  could  have  so  under- 
stood the  direction  of  the  Lord  Chief  Justice :  the  excep- 
tions being,  "  that  there  was  no  evidence  that  the  defend- 
ant gave  any  authority  to  the  said  Henry  Wright  to  make 
any  such  statements  an^  declarations ;  that  an  authority 
to  make  them  could  not  be  implied  from  the  general 
authority  given  to  the  said  Henry  Wright  by  the  defend- 
ant to  sell  the  vessel,  or  from  any  sanction  of  them  by  him, 
and  that  notMng  less  than  an  express  previous  authority 
would  render  them  binding  upon  him.*'  It  is  perfectly  clears 
therefore,  that  the  jury  must  have  applied  their  minds  ta 
the  question  whether  or  not  the  representations  made  by 
Henry  Wright,  the  father,  were  made  with  the  sanction^ 
and  authority  of  the  son. 

It  is  not  necessary  to  consider  whether  the  subsequent 
sanction  by  the  defendant  of  the  representations  made  byr 
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1840.  Ilia  fiither  would  render  him  liable  to  an  action  of  tins  sart, 
though  it  is  to  be  observed^  that,  the  conaequenoe  of  hold- 
ing that  he  is  not  liable,  wonld  be,  to  enable  him  to  retain 
the  produce  of  a  bargain  whidh  he  knew  to  htye  been 
fraudulently  made :  for,  it  appears  to  us  that  the  Lord 
Chief  Justice  did  in  fact  adopt  the  view  preseated  by  the 
counsel  for  the  defendant,  and  did  leaye  it  to  the  jmy 
to  say  whether  or  not  the  representations  in  qoertion 
were  made  with  the  previous  sanction  and  anthoiity  of  the 
defendant. 

Judgment  affirmed  (163). 

(153)  See  Brown  ▼.  Edgmgtoo,  post,  YoL  2. 
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Sib  Felix  Booth^  Bart.,  and  Others  t;.  The  Bank  op      ^    ^  '^ 
England.  Monday, 

July  20th. 
an  appeal  from  a  decision  of  the  Master  of  the  The  London 
Rolls,  in  this  cause  (see  2  Keene,  464),  it  appeared  that  Bank,  under 
the  London  Joint-Stock  Bank,  under  circumstances  which  jJh^""JJ^JU|J' 
would  have  made  it  illegal  in  them  as  a  company,  and  a  vio-  ,i>«ve  made  it 
lation  of  the  rights  and  privileges  of  the  Bank  of  England,  as  a  company, 
to  have  accepted  and  issued  the  bills  hereinafter  mentioned,  offhe^wuegca 
if  drawn  upon  them,  entered  into  an  agreement  with  a  bank  ^  ^ ^  ^^  ^^ 
in  Canada  to  procure  bills  drawn  by  such  bank  upon  George  cept  bUb  pay- 
Pollard,  the  manager  of  the  London  Joint-Stock  Bank,  date  than  six 
but  not  a  partner  or  shareholder  therein,  to  be  accepted  "^S^a'biink*in 
by  the  said  George  Pollard,  and  to  provide  funds  for  the  Canada,  that 

.  •         ®*  ^'t  nianager 

due  payment  of  such  bills,  the  money  transactions  arismg  of  the  London 
therefrom  being,  in  the  accounts  between  the  two  banks.  Bank,  but  not  a 
to  be  treated  in  all  respects  as  transactions  between  the  ]Jfg)°^ider 

said  two  banks.  therein,  should 

accept  bills 
drawn  by  the 
Canadian  bank  payable  at  a  data  short  of  six  months,  and  that  the  London  Joint- Stock  Bank 
would  provide  funds  for  the  due  payment  of  such  bills — the  money  transactions  arising  there- 
from being,  in  the  accounu  between  them,  to  be  treated  in  all  respects  as  transactions  between 
the  two  banks:  — 

Held:— first.  That  the  acceptance  of  such  bills,  in  execution  of  such  agrcemenft,  was  onlswAili 
regard  being  had  to  the  acts  in  force  respecting  the  Bank  of  England. 

Secondly — That  the  acceptance  of  such  bills  would  not  have  been  lawful,  ertn  if  the  London 
Joint- Stock  Bank,  at  the  time  of  sudi  acceptances,  had  in  their  hands  funds  of  the  Canadiaa 
bank  equal  to  the  amount  of  the  bills  so  accepted. 

Thirdly — That  the  acceptance  of  such  bills  would  have  been  equally  unlawful,  if  the  Londoa 
Joint- Stock  Bank  had  not,. at  the  ttrae  of  such  acceptances,  any  (unds  in  hand  belonging  to  tht 
bank  in  Canada,  but  that  such  bills  were  accepted  on  the  credit  of  a  contract  by  the  Canadiaa 
bank,  to  remit  such  funds  to  meet  the  acceptances. 

Fourthly — That  the  Bank  of  England  might  maintain  an  action  against  the  London  Joint^Stock 
Bank,  Ibonded  on  soch  transactions,  under  either  of  the  states  of  circumstances  above  supf^ose^ 
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1840.  Upon  this  state  of  facts  tbe  following  questions  were 

^^^^      proposed  by  the  House  for  the  opinion  of  the  judges: — 

^      »•  1.  Was  the  acceptance  of  such  bills  by  the  said  George 

The  Bank  of  .  ^  ^  ^ 

England.  PoUard,  m  execution  of  the  said  agreement,  lawful,  re- 
gard being  had  to  the  acts  in  force  respecting  the  Bank 
of  England? 

2.  Would  the  acceptance  of  such  bills  be  lawful,  as- 
suming that  the  London  Joint-Stock  Bank,  at  the  time 
of  such  acceptances,  had  funds  in  their  hands  on  account 
of  the  bank  in  Canada,  equal  to  the  amount  of  the  bills 
so  accepted? 

8.  Would  the  acceptance  of  such  bills  be  lawful,  assum- 
ing that  the  London  Joint-Stock  Bank  had  not,  at  the 
time  of  such  acceptances,  any  funds  in  hand  belonging  to 
the  bank  in  Canada,  but  that  such  bills  were  accepted  on 
the  credit  of  a  contract  by  such  bank  to  remit  sufficient 
funds  to  the  London  Joint-Stock  Bank  to  meet  such  ac- 
ceptances before  the  time  at  which  the  bills  would  become 
payable? 

4.  Could  the  Bank  of  England  maintain  any  action 
against  the  London  Joint-Stock  Bank,  founded  upon  sach 
transactions,  under  either  of  the  states  of  circumstances 
above  supposed  ? 

The  case  was  argued  by  Sir  JV.  FoUett  and  Kmdmlaf 
on  behalf  of  the  appellants,  and  by  Sir  F.  Pollock  and 
Pemberton  on  behalf  of  the  respondents. 

For  the  latter,  it  was  contended,  that  the  aooeptanoes 
in  question  were  a  violation  of  the  express  terms  of  the 
acts  of  parliament  conf^rarring  exclusive  privileges  on  the 
Bank  of  England,  and  for  which  privileges  the  Bank  bad 
paid  a  large  consideration ;  and  that,  if  such  acceptances 
were  not  a  violation  of  the  letter  of  such  acts,  they  were  a 
fraudulent  evasion  thereof. 

For  the  appellants  it  was  submitted,  that  the  bills  of  ex- 
change were  not  the  biUs  of  the  London  Joint-Stock  Bank; 
that  the  acceptances  of  such  bills  were  not  the  acceptances 
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of  the  London  Joint-Stock  Bank ;  that  the  London  Joint-  1840. 
Stock  Bank,  never,  in  the  language  of  the  statutes  passed  booth 
for  the  protection  of  the  Bank  of  England  (152),  '^  borrow-  •• 

ed,  owed,  or  took  up  money''  upon  the  said  bills;  that  the  England. 
London  Joint-Stock  Bank  never  borrowed^  ow^d,  or  took 
up  m^uej  in  England  on  the  said  biUs;  that,  even  if  the 
acceptancea  of  the  said  bills  were  the  acceptances  of  the 
London  Joint-Stock  Bank,  such  acceptances  were  not  in 
violation  of  the  privileges  of  the  Bank  of  England;  and  that 
the  acts  of  parliament  passed  in  the  8  &  9  Will.  3,  (c.  20), 
in  the  6  Anne,  (c.  22),  in  the  39  &  40  Geo.  3,.  (c.  28),  in  the 
7  Geo.  4,  (c.  46),  and  in  the  3  &  4  Will.  4>  (c.  98),  do  not 
prevent,  and  werQ  not  meant  or  intended  to  prevent,  bank- 
ing copartnerships  consisting  of  more  than  six  persons, 
carrying  on  business  in  London,  firom  accepting  bills  of 
exchange  drawn  upon  them  by  country  and  foreign  bankers 
and  others,  for  whom  they  act  as  agents,  such  biUs  being 
drawn  bona  fide  in  the  usual  course  of  sudi  agency. 
The  opinion  of  the  judges  was  this  day  delivered  by — 

TiNDAL,  C.  J. — My  Lords — ^The  facts  stated  by  your 
lordships  as  the  ground-work  of  the  questions  proposed  to 
her  majesty's  judges,  are  these : — 

The  London  Joint-Stock  Bank, -under  circumstances 
which  ifould  have  mi^e  it  illegal  in  them  as  a  company, 
and  a  violation  of  the  rights  and  privileges  of  the  Bank  of 
England,  to  have  accepted  and  issued  the  bills  hereinafter 
mentioned,  if  drawn  upon  them,  enter  into  an  agreement 
with  a  bank  in  Canada  to  procure  bills  drawn  by  such  bank 
upon  George  Pollard,  the  manager  of  the  London  Joint- 
Stock:  Bank,  to  be  accepted  by  the  said  George  FoUard, 
and  to  provide  funds  for  the  due  payment  of  such  biUs,  the 
money  transactions  arising  therefrom  being  in  the  ac- 
counts between  the  twa  banks  to  be  treated  in  all  respects 

(154)  See  Bank  of  England  v.  Anderson,  3  New  CaseS)  589,  4  Scott> 
50.     And  tee  2  Keene,  328^ 
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Thb  Bank  op 
Enolamd. 


as  transactioiis  between  the  said  two  banks.  And  the  first 
question  proposed  by  your  lordships  on  this  state  of  bctM, 
ia,  whether  the  acceptance  of  such  billa  by  the  said  George 
Pollard^  in  execution  of  this  agreement,  is  lawful,  regard 
Pint  quettioiu  being  had  to  the  acts  in  force  respecting  the  Bank  of  Eng- 
land. In  answer  to  that  question,  I  beg  to  state  to  your 
lordships,  that  it  is  the  unanimous  opinion  of  those  judges 
who  heard  this  clise  discussed  at  the  bar  of  your  bidships* 
House  (165),  that,  assuming,  according  to  the  terms  of  tiist 
question,  that  the  acceptance  of  such  bills  by  the  Landau 
Joint-Stock  Bank,  if  drawn  directly  on  that  tampujj 
would  hare  been  illegal,  and  a  violatian  of  the  rights 
and  privileges  of  the  Bank  of  England,  it  is  a  neoeassiy 
consequence,  that  the  procurement  by  the  Lcmdoa  bank 
that  bills  drawn  upon  George  Pollard,  their  manager,  ahall 
be  accepted  by  the  said  George  Pollard,  under  the  agree- 
ment aboTC  stated  for  the  proTiding  of  funds  for  the  doe 
payment  of  such  bills,  must  equaUy  be  a  violation  of  die 
rights  and  privileges  of  the  Bank  of  England,  upon  the 
principle,  that,  whatever  is  prohibited  by  law  to  he  done 
directly,  cannot  legally  be  effected  by  an  indirect  snd  cir- 
cuitous contrivance. 

The  exclusive  privileges  conferred  on  the  Bank  of  Eng- 
land by  parliament,  are  founded  on  a  contract  between 
that  body  and  the  public,  for  the  original  grant  and  sbo 
for  the  renewal  and  confirmation  of  which  privilege^  the 
Bank  of  England  has,  firom  time  to  time,  paid  veiy  brge 
sums  of  money  to  the  public;  and  no  member  ol  thst  pub- 
lic can  justify  either  doing  or  procuring  to  be  done  any 
act  which,  for  the  protection  of  such  rights  and  privfleges, 
has  been  forbidden  by  law.  Now,  it  is  impossible  not  to 
see  that  the  substantial  parties  to  the  transaction  stated 
by  your  lordships,  are,  the  Canada  bank,  and  the  London 
Joint-Stock  Bank;  and  that  the  manager  of  the  Ixmdon 


Foundation  of 
the  exclusive 
privileges  of  the 
Bank  of  Eng- 


(155)  Tindal,C.J.,  LitUedale,  J., 
Parke,  B.,   Bosanquet,  J.,  Patte- 


■on,  J.,  Wflliams,  J.,  Coleridge,  J^ 
Coltman,  J^  Maale,  J^  Roift^  B. 
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bank^  who  lends  his  name,  is  a  mere  nominal  acceptor,        1840. 
whose  name  is  nsed  to  cover  the  real  transaction.    It  is      '^^  ^    "' 

Booth 
the  London  bank,  not  the  manager,  that  is  to  pay  the  bill;  v. 

and  the  Canada  bank  engages  to  remit  fdnds  for  that  pnr-  enolamo. 
pose  before  the  bill  becomes  due.  B7  means  of  this  trans- 
action, the  London  bank  takes  npon  itself  the  duty  of  an 
acceptor,  that  is,  to  pay  the  bill,  not  in  default  of  the  no- 
minal acceptor,  but  in  the  first  instance,  in  consideration  of 
an  arrangement,  that  funds  shall  be  remitted  by  the  Canada 
bank  (the  drawers)  for  that  purpose  to  them,  the  London 
bank.  The  plain  object  and  intent  of  the  yarious  statutes 
which  have  been  passed  for  the  protection  of  the  Bank 
of  England,  is,  that  the  funds  of  a  joint-stock  banking  com- 
pany shall  not  be  pledged  for  the  pajrment  of  a  bill  issued 
within  a  limited  distance  from  London  [66  miles],  and 
having  less  than  six  months  to  run.  Such  a  pledge,  given 
by  the  acceptance  of  a  bill  by  such  a  company,  has  already 
been  decided  by  the  case  of  The  Bank  of  England  v.  Ander^ 
9on,  4  Scott,  60,  8  New  Cases,  689,  to  be  a  violation  of  the 
rights  and  privileges  of  the  Bank  of  England.  But,  if  the 
bill  be  accepted  by  a  servant  or  nominee  of  the  banking 
company,  and  they  contract  with  the  drawer  that  they,  the 
company,  will  pay  it,  their  funds  are  bound  for  the  pay- 
ment, and  the  bill  is  circulated  upon  their  credit,  not  upon 
that  of  their  servant  or  nominee :  for,  it  is  impossible  to 
aappose  for  a  moment,  that  bills  accepted  in  such  form  and 
under  such  circumstances  can  be  circulated  in  London  upon 
the  individual  credit  of  the  nominal  acceptor,  or  upon  any 
other  credit  than  that  of  the  banking  company  by  whose  pro- 
curement and  direction  and  for  whose  benefit  the  acceptance 
is  really  given.  The  consequence  of  such  a  transaction  is, 
that  a  competition  is  necessarily  created  between  a  paper 
caxrency  drculating  upon  the  credit  of  the  banking  com- 
pany, and  the  paper  issued  by  the  Bank  of  England,  which 
is  the  veiy  mischief  intended  to  be  prevented;  for,  it  is  ob- 
vious, that,  if  the  transaction  is  legal  with  respect  to  a  bill 
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.1840.         at  less  than  six  months^  it  is  equally  so  with  respeet  to  a 

j^^^^      bill  at  six  days^or  even  at  a  shorter  period. 

V'  It  is  contended^  on  the  part  of  the  London  Joint-Stock 

The  Bank  of  ,.,  ,         *,. 

England.      Bank^  that  they  axe  authorized  to  tak^  with- unpumty  any 

course  which  does  not  fall  directly  within  tlie  precise  terms 
and  letter  of  the  prohibitory  clauses  cbntained  in  the  8e?e- 
ral  acts  which  secure  the  privileges  of  the  Bank  of  England. 
It  is  to  be  recollected^  however,  that  the  danses  protecting 
those  privileges  are  not  merely  prohibitory  laws.  The  pri- 
vilege granted  to  the  Bank  of  England  by  parliament  is  a 
positive  right  conferred  upon  that  body  for  a  valuable  con- 
sideration, which  the  law  will  no  more  permit  to  be  in- 
fringed by  third  persons  without  responsibihty,  than  it 
will  a  monopoly  granted  by  letters  patent  under  the  sta- 
tute of  James  the  First.  li,  therefore,  the  acceptance  of  a 
bill  by  the  London  bank  would  be  an  infringemaitc^siich 
privilege,  it  cannot  be  less  an  infringement,  if  attended 
with  the  same  injurious  consequences  to  the  Bank  of  Eng- 
land, to  procure  another  person  to  accept  the  bill  for  the 
benefit  of  the  Iiondon  bank,  though  saeiL  .acceptanoe  be 
made  in  the  name  of  their  appointed  nominee,  whom  they 
are  bound  to  indemnify. 
Second  quei-  My  Lords — The  second  question  proposed  by  yoor  lord- 
ships, upon  the  above  statement  of  factd,  ih  this— wheAer 
the  aceqptance  of  such  bills  would  be  lawful,  assomtng 
that  tiie  London  Joint-Stock  Baiik,/at  the  time  of  such 
acceptances,  .had.funds  in  their  hands  en  account  of  the 
bank  in  Canada^  equal  to  the  amount  of  the  bilk  so  ac- 
cepted. And,  if  the  answer  given  to  the  first  question  be 
correct,  the  acceptance  by  a  person  pi^Mnired  for  that  pur- 
pose by  the  London  Joint-Stock  Bank,  must  be  considered 
iu'  the  same  light  as  if  the  acceptance  had  been  made  by 
the  banking  company  in  its  own  name-;  aind,  if  that  be  so, 
the  answer  to  the  second  question  will  be  found  in  the 
opinion  given  by  the  court  of  Colnmon  Pleas  to  the  Mast^ 
of  the  Bolls  upon  a  case  stated  to  that  court,  and^oon- 


tion 
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£nned  by  that  noble  and  learned  judge,  in  tbe  case  of  The        1840. 
Bmk  of  England  v.  Anderson,  4  Scott,  50,  3  New  Cases,      ""boo"^ 
589.  ..The  .opinion  of  the  court  of  Common  Pleas  upon  «• 

this  point  waa  thus  expressed:  ''The  relation  of  debtor  enolamd. 
and  creditor,  created  by  the  acceptance  of  the  bill,  appears 
to  be.  considered  by  the  legislature  as  equivalent  to  the 
actual  borrowing  of  the  money  owed  on  the  one  hand  and 
credited  on  the  other/'  And  the  Master  of  the  Bolls, 
when  xeviewing  the  opinion  of  the  court  of  Common  Pleas, 
says;  "Dram  the  time  of  borrowing,  means,  from  the  time 
of  owing  the  money  on  the  bilk,  or  notes  referred  to,  or,  in 
the  case,  now  under  consideration;  from  the  time  of  the 
acceptance.^'  This  case  of  The  Bank  of  England  v.  Ander- 
son was  very  fully  argued,  and  was  much  considered,  both 
in  the  court  of  law  and  in  the  court  of  equity.  From  the 
latter  court,  an  appeal  might  haye  been. made  to  .your 
lordships'  House;  such  an  appeal,  indeed,  is  said  to  have 
been  at  first  made,  but  afterwards  abandoned,  and  th^ 
decision  of  the  court  of  law  and  equity  was  thereby  ac< 
quiesced  in.  The  authority  of  this  case  was  not  disputed 
in  the  argument  at  your  lordships'  bar  upon  the  present 
occasion;  and  we  see  no  reason  to  doubt  the  propriety  of 
ihe  opinion  therein  expressed. 

My  Lords — ^The  third  question  proposed  is  this-r-would  Third  question. 
the  acceptance  of  such  biUs  be  lawful,  assuming  that  the 
London  Joint-Stock  Bank  had  not,  at  the  time  of  such 
acceptances,  any  funds  in  hand  belonging  to  the  bank  in 
Canada^  but  that  such  biUs  were  accepted  on  the  credit  of 
a  contract  by  such  bank  to  remit  sufficient  funds  to  the 
London  Joint-Stock  Bank  to  meet  such  acceptances  before 
the  time  at  which  the  biUs  would  become  payable?     And, 
notwithstanding  the  difference  in  the  state  of  facts  ad- 
verted to  in  this  question,  it  appears  to  us  that  the  answer  | 
we  must  give  to  it  is  the  satne  as  that  which  we  have  ! 
already  given  to  the  second  question. 

If  a  bill  be  accepted  upon  the  undertaking  of  the  drawer 
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1840.         to  supply  fimds  for  the  payment  of  it,  a  mutual  contnct, 

Booth        ^^  lending  on  the  one  hand^  and  borrowing  on  the  other, 

^     J^  ia  thereby  created;  and,  although  the  drawer  may  not  fulfil 

Thb  Bank  or  "^  ,  i 

Emoland.      his  engagement  by  actually  remitting  the  amount  agreed 

upon  before  the  acceptance,  or  e?en  before  the  day  on 
which  the  bill  becomes  due,  the  transaction  is  not  the  less 
a  transaction  of  lending  and  borrowing  to  the  amomit  of 
the  money  represented  by  the  bill,  which  transaction  takes 
effect  as  '^  a  borrowing  upon  the  bill^'  as  soon  as  the  bill 
is  accepted.  If,  therefore,  the  bill  be  drawn  (undo  snch 
an  engagement  as  above  mentioned)  payable  at  less  than 
six  months  from  the  date,  it  must  necessarily  be  considaed 
as  a  bill  payable  at  less  than  six  months  frt>ni  the  borrow- 
ing of  the  money. 

It  is  manifest  that  the  introduction  into  the  acts  of  the 
word  "  borrowing,*'  instead  of  "  date,"  to  express  the  time 
of  the  currency  of  the  bill,  was  only  resorted  to  for  die 
purpose  of  preyenting  the  issue  of  bills  appearing  to  be 
drawn  at  longer  periods  than  six  months  from  the  date, 
but  in  fact  issued  at  periods  when  the  biU  would  fill  due 
within  a  shorter  time  than  six  months  from  the  issuing  of 
them.  And  it  is  to  be  observed  that  bills  or  notes  payaUe 
on  demand  are  prohibited  absolutely,  without  refereaoe  to 
any  transaction  of  borrowing  upon  which  they  may  hare 
been  issued.  The  word  ''borrowing'*  is  only  employed 
with  respect  to  bills  and  notes  payable  at  a  future  ixnue,  in 
order  to  designate  the  period  from  which  the  six  mouths 
are  to  be  reckoned.  A  ''borrowing'*  is  assumed  to  exut 
as  soon  as  the  banking  company  begins  to  owe  the  money 
specified  in  the  bill  or  note,  that  is,  as  soon  as  the  aooq^t- 
ance  or  the  note  is  put  in  circulation;  and  the  expression 
"  borrowing  **  is  not  used  as  descriptive  of  the  consideFstioa 
upon  which  the  debt  contracted  by  the  bill  or  note  is 
founded,  but  to  denote  the  time  from  which  the  six  mondis 
are  to  begin  to  run. 

My  Lords — The  last  question  proposed  to  us  is  this — 
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could  the  Bank  of  England  maintain  any  action  against        1840. 

the  London  Joint-Stock  Bank,  founded  upon  such  trans-        booth^ 

actions,  under  either  of  the  states  of  circunistances  above  ^' 

The  Bank  of 
supposed?    And,  in  answer  to  this  question,  we  are  of     England. 

opinion  that  an  action  might  be  maintained  in  either  case.  Fourth  ques- 

tion. 

It  has  already  been  observed,  in  answer  to  your  lord- 
ships' first  question,  that  the  exclusive  privilege  secured  to 
the  Bank  of  England  by  parliament,  is  in  the  nature  of  a 
right  granted  to  them  by  contract  for  valuable  consider- 
ation. In  the  possession  of  such  right  they  are  entitled 
to  be  protected;  and  any  infiringement  of  such  right  is  a 
private  injury  to  that  body,  for  which  they  are  entitled  to 
seek  redress  by  action  at  law.  Whether  the  right  so 
granted  be  directly  assailed  by  an  act  of  the  London  bank 
in  its  own  name,  or  through  the  medium  and  intervention 
of  another  person  acting  at  their  request,  and  by  their  pro- 
curement, and  for  their  benefit,  if  they  do  or  cause  to  be 
done,  in  effect  (though  under  cover  of  doing  something 
different),  that  which  is  forbidden  to  be  done  by  the  acts 
passed  for  the  purpose  of  securing  to  the  Bank  of  England 
the  rights  which  they  have  contracted  for,  such  banking 
company  is,  in  our  opinion,  liable  to  be  sued  in  an  action 
on  the  case  for  an  infringement  of  those  rights. 

In  actions  for  the  infringement  of  patent  rights,  it  is  of 
constant  recurrence  that  the  gravamen  is  laid,  not  as  a 
direct  infiringement,  but  as  something  amounting  to  a 
colourable  evasion  of  the  right  secured  to  the  party;  and 
we  think  that  the  acts  of  the  London  Joint-Stock  Bank 
described  in  the  foregoing  questions  put  by  your  lordships, 
do  amount  to  an  infiringement  of  the  rights  and  privileges 
of  the  Bank  of  England. 

Lord  CoTTENHAM,  C. — ^My  Lords — ^The  magnitude  of 
the  interests  which  are  involved  in  the  appeal  upon  which 
the  Lord  Chief  Justice  has  given  your  lordships  the  benefit 
of  the  unanimous  opinion  of  the  learned  judges  who  heard 
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1840,         the  argument^  is  such^  that  I  cannot  regret  that  ire  have 
^T^'^^      had  that  opiDion,  although  it  did  not  appear  to  me  on  the 
V.  argument  that  any  difficulty  likely  to  arise  would  have 

England,  made  it  necessary  to  take  that  course/ assmhing  that  the 
law  as  laid  down  in  TTie  Bank  of  England  y.  Ander$(m 
is  good  law,  as  to  which  no  reasonable  doubt  can  be  enter- 
tained, and  as  to  which  I  am  very  glad  to  find  that  the 
Lord  Chief  Justice  has  taken  the  opportunity  of  stating  the 
opinion  of  the  learned  judges. 

There  really  can  be-  no  doubt  as  to  the  proper  decision 
of  the  present  question,  because,  if  those  rights  do  hebng 
to  the  Bank,  established  as  they  are,  and  as  they  are  as- 
serted in  the  case  of  I%e  Bank  of  England  'v.Andmokf  it 
is  quite  impossible  that  those  rights  should  be  permitted  to 
be  destroyed  by  the  arrangement  which  was  resorted  to  in 
the  present  case.  That  appears  to  be  the  ground  upon 
which  the  learned  judges  have  come  to  the  opinion  of  which 
they  have  now  given  your  lordships  the  benefit.  It  is  an 
opinion  I  entertained  firom  the  commencement  6f  theaign- 
ment.  I  move  your  lordships  that  the  order  of  the  oonrt 
below  be  afiSrmddi  with  costs. 

LordBaoueHAM. — ^My  Lords — ^I  entirely  agree  in  opimon 
widi  my  noble  and  learned  friend.  Indeed,  I  never  have 
entertained  any  doubt  at  all  upon  this  case,  espedallr 
when  it  is  placed  upon  the  footing  on  irhich  it  is  h«e 
put,  that  of  adopting  the  case  of  The  Bank  of  Enfbnd 
V.  Anderson.  We  must,  in  future,  consider  that  that  case, 
though  originally  a  decision  of  only  one  court,  has  re- 
ceived the  sanction  of  all  the  learned  judges  of  whose 
assistance  your  lordships  have  had  the  benefit  in  this 
case ;  and  the  affirmance  of  the  judgment  in  this  case  is, 
in  fact,  an  affirmance  of  the  judgment  in  77ie  Bank  of 
England  v.  Anderson,  the  two  cases  standing  on  predsely 
the  same  principle. 

Order  affirmed,  with  costs. 
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1840. 

Lawrence  Gwynnb      .        -        -        -      Appellant. 

John  Bubnell  and  Joseph  Mekceron^  Respondents. 

July  2Sth, 
HIS  was  an  action  of  debt  upon  a  bond  entered  into  by  By  the  43  Geo. 
Gwynne,  the  defendant  below,  as  surety  for  one  Richard  the^'commisl 

sioners  of  Uxes 
are  directed 
to  appoint  assessors,  a  part  of  whose  duty  it  is  to  "  return  the  names  of  two  or  more  able  and 
sufficient  persons,  within  the  bounds  or  limits  of  those  parishes  for  which  they  stiall  be  assessors 
respectively,  to  the  said  commissioners  to  be  by  them  appointed  collectors  of  the  several  duties 
to  be  raised  and  assesssed  by  them  as  such  commissioners." 

By  a.  13,  it  is  enacted  that  "  such  persons  as  shall  be  presented  to  the  said  commissioners  to  be 
collectors,  shall,  if  required  so  to  do,  ^ye  good  and  sufficient  security  to  any  two  or  more  of 
such  commissioners,  equal  to  the  amount  of  the  whole  duty  to  be  collected  in  each  district  or 
place,  for  their  duly  paying  such  monies  assessed  as  aforesaid  as  shall  come  to  their  hands,  and 
for  their  duly  demanding  the  sums  assessed  of  the  respective  persons  from  whom  the  same  are 
payable,  and,  in  case  of  non-payment  thereof,  their  duly  enforcing  the  powers  of  the  act  against 
such  who  make  default ;  which  security  the  said  commissioners,  or  any  two  or  more  of  them,  are 
thereby  authorised  and  empowered  to  take,  by  a  joint  and  several  bond,  with  two  sureties  at 
the  least,  to  and  in  the  names  of  any  two  or  more  of  such  commissioners,  in  such  penal  sum  as 
aforesaid,  with  a  condition  thereto  to  the  effect  before  mentioned :  and  every  such  bond  given  by 
way  of  such  security  as  aforesaid,  shall  be  prosecuted  by  such  commissioners  on  any  failure  or 
deiault  of  the  said  collector  or  collectors:  provided  always,  that  no  such  bond  shall  be  put  in  suit 
against  any  surety  or  sureties  for  any  dejicieney  other  than  what  shall  remain  unsatisfied  after  sale 
^the  lands,  tentments^  goods,  and  chattels  of  such  collector  or  collectors  in  pursuance  and  by  virtue 
cf  the  lUrections  and  powers  given  to  the  respective  commissioners  by  this  act.** 

These  directions  and  powers  are  defined  by  s.  52,  which  enacts,  that,  "  if  any  such  collector  or 
collectors  shall  neglect  or  refuse  to  pay  any  sum  or  sums  of  money  which  shall  be  by  him  or 
them  received  as  aforesaid,  as  in  and  by  this  act  is  directed  [to  the  Receiver-General,  s.  48], 
and  shall  detain  in  his  or  their  hands  any  money  received  by  them  or  any  of  them,  and  not  pay 
the  same  at  such  time  as  by  the  act  is  directed,  or  shall  have  wilfully  refused  to  give  an  account 
to  the  commissioners  of  the  sums  by  him  or  them  collected  in  manner  before  directed,  the  said 
commissioners,  or  any  two  or  more  of  them,  are  "  authorized  and  impowered  to  imprison  the 
person,  and  seize  and  secure  the  estate,  as  well  freehold  as  copyhold,  and  all  other  estate,  both  real 
and  personal,  of  such  collector  or  collectors  to  him  or  them  belonging,  or  which  shall  descend  or 
come  into  the  hands  or  possession  of  his  or  their  heirs,  executors,  or  administrators,  whereso- 
ever the  same  can  be  discovered  and  found ;"  and  the  commissioners  who  shall  so  seise  and  se- 
cure the  estate  shall  and  are  thereby  impowered  to  appoint  a  time  for  a  meeting  of  the  commis- 
sioners ;  and  the  commissioners  present  at  such  meeting,  or  the  migor  part  of  them,  in  case  the 
accounts  of  such  collector  be  not  duly  delivered,  or  the  monies  detained  by  him  be  not  paid, 
'*  shall  and  are  thereby  impowered  and  required  to  sell  and  dispose  of  all  such  estates  which 
shall  be  for  the  cause  aforesaid  seised  and  secured,  or  any  part  of  them,  to  satisfy  and  pay  into 
the  hands  of  the  Receiver- General  the  sum  that  shall  not  be  so  accounted  for,  or  shall  be  so 
detained  in  the  hands  of  such  collector  or  collectors,  their  heirs,  executors,  or  administrators 
respectively,  together  with  the  reasonable  costs  and  charges  of  recovering,  raising,  and  paying 
the  same,  which  costs  and  charges  shall  be  ascertained  and  settled  by  the  said  commissioners, 
and  the  overplus,  if  any,  shall  be  restored  to  the  person  who  owned  the  estate  before  the  sale 
thereof." 

The  defendant  below,  as  surety  for  one  Bigg,  who  was  appointed  a  collector  for  the  year  1828, 
executed  a  bond  with  (amongst  others)  a  condition  that  Bigg  should  "  well  and  truly  pay  or 
cause  to  be  paid  unto  the  Receiver-General  of  the  taxes,  &c.,  all  such  sum  and  sums  of  money 
as  should  come  to  the  hands  of  the  said  Bigg  as  such  collector,  upon  the  days  and  at  the  times 
by  the  acts  [43  Geo.  3,  c.  99,  and  3  Geo.  4,  c.  88]  appointed  for  the  payment  thereof,  and  ac- 
cording to  the  true  intent  and  meaning  of  the  said  acts." 

In  an  action  against  the  defendant  upon  this  bond,  he,  amongst  other  pleas,  pleaded  (fifthly), 
that,  before  the  commencement  of  the  action,  Bigg  was  possessed  of  and  entitled  to  divers  lands, 
goods,  and  chattels,  of  great  value,  to  wit,  &c.,  as  of  his  own  property,  and  within  the  jurisdic- 
TOL.  I.  AAA 
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1840.  Bigg,  a  collector  of  assessed  taxes  for  tbe  year  1828,  ending 
in  1829.  The  trial  took  place  before  Alderson,  J.,  at  the 
Sittings  at  Guildhall  after  Trinity  Term,  1831,  when  ayer- 
diet  was  found  for  the  defendant,  with  leave  reser?ed  to  the 
plaintiffs  to  move  that  that  verdict  might  be  set  aside,  and 
a  verdict  entered  for  them,  for  the  penalty  of  the  bond,  and 
nominal  damages  for  the  detention  of  the  debt,  together 
with  the  sum  of  693/.,  or  such  part  of  that  sum  as  the  court 
might  think  them  entitled  to,  as  damages  for  the  breaches 
of  the  condition  of  the  bond,  in  Bigg's  not  duly  pajiog 
over  to  the  Receiver-General  the  monies  collected  by  him 

tion  of  the  commissioners,  of  which  the  plaintifft  had  noliee,  and  which  said  lands,  goods,  sad 
chattels  were  subject  and  liable  to  be  seized  and  sold,  and  might  have  been  sdsed  sod  lold,  in 
pursuance  and  by  virtue  of  the  directions  and  powers  given  to  the  commissionefB  by  tke  atstnte, 
for  the  purpose  of  satisfying  and  paying  such  sum  and  sums  of  money  assessed  and  colkcud  by 
Bigg,  and  detained  or  not  duly  paid  by  him  in  pursuance  of  the  direction  of  the  ftstntcs,  but 
which  lands,  goods,  and  chattels  remained  unsold  by  the  commissioners.  The  Teplksdon  to 
this  plea  stated  that  Bigg  had  no  lands  within  the  jurisdiction  of  the  said  commissionen  which 
they  could  seise  and  sell,  of  which  they  the  plaintiff*  had  notice ;  and  that  all  the^r**'''"*^''^^ 
of  Bigg  within  the  jurisdiction  of  the  commissioners,  and  of  which  the  plaintiffs  bad  asficf.weR 
seised  and  sold  in  pursuance  of  the  directions  and  powers  given  to  the  comraissiooeis  ia  tbst 
behalf.  The  defendant  rejoined,  that  Bigg  had  divers  lands  within  the  jurisdiction  of  the  con- 
missioners  which  they  could  and  might  have  seised  and  sold  [omitting  all  menlian  of  notice],  sod 
that  all  the  goods  and  chattels  of  Bigg  which  could  and  might  and  ought  to  have  bees  discovered 
and  found  by  the  commissioners  within  their  jurisdiction,  were  not  seised  and  sold. 

By  a  special  verdict  it  was  found,  that  Bigg,  the  collector,  had  paid  over  to  the  Receiver- 
General  all  the  sums  received  by  him  for  assessments  for  the  year  1828,  but  that  be  did  do( 
pay  ail  those  sums  to  the  service  of  that  year,  693/.,  part  thereof,  having  been  paid  to  the  ac- 
count or  service  of  former  years,  during  which  he  had  also  been  collector,  but  during  which  the 
defendant  had  not  been  his  surety.  It  was  further  found,  that  Bigg  had,  after  his  deisatt, 
kmds  or  houses  of  the  value  of  12U,  which  could  have  been  seised  and  sold  by  the  conaiii- 
sinners  under  the  statute,  and  also  goods  of  the  value  of  200/.,  which  could  have  been  seised 
and  sold  by  the  commissioners;  that  the  commissioners  had  not  notice  that  Bigg  was  possessed 
of  any  houses,  lands,  or  goods,  at  the  time  of  his  default;  but  that  they  had  reasonable  iiroaodi 
for  believing  that  he  possessed  household  goods  at  that  time  of  the  value  of  200/.,  which  nu|ht 
have  been  seised  and  sold: — Held — 

First — that  payment  by  Bigg  of  monies  collected  by  him  to  the  account  of  former  yesrs,  «■• 
a  breach  of  the  condition  of  the  bond. 

Secondly — that  seizure  and  sale  of  lands  and  goods  of  Bigg,  of  the  existence  of  which  the 
commissioners  had  notice  or  knowledge^  was  a  condition  precedent  to  their  right  to  put  the  bond 
in  suit  against  the  surety.     Parke,  B.,  dis. 

Thirdly — that  seisure  and  sale  of  lands  and  goods  of  Bigg,  of  the  existence  of  whidi  the  com- 
missioners [due  and  reasonable  diligence  having  been  exerted  by  them  to  ascertain  the  fret— 
per  Williams,  J.]  had  no  notice  or  knowledge,  was  not  a  condition  precedent  to  their  right  to  pat 
the  bond  in  suit  against  the  surety.  Per  Littledale,  J.,  Vaughan,  J.,  Parke,  R,  Bosanqnet,  J^ 
Williams,  J.,  and  Coltman,  J. — Contra,  Lord  Brougham,  Patteson,  J.,  Gumey,  B.,  and  Cole« 
ridge,  J. 

Fourthly — that  the  defendant  was  entitled  to  a  verdict  on  the  issue  (supposing  any  issae 
could  be  said  to  be  raised  thereby)  arising  on  the  rejoinder  to  the  replication  of  the  fifth  pi*: 
but  not  Xo  judgment  thereon. 

Fifthly — that  the  plaintiffs  were  not  entitled  to  judgment  non  obstante  veredicto  on  the  israe 
arising  out  of  the  fifth  plea,  on  any  supposed  implied  admission  in  the  rejoinder  that  the  plsia- 
tiffs  had  no  notice  of  the  existence  of  the  lands  and  goods  in  question. 

Sixthly-^that  a  court  of  error  cannot  award  a  repleader.    Vaughan,  J.,  and  WiUiaaBSr  i«»  dob. 
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for  the  aboTe  year.  The  plaintiffs  accordingly  moved  to 
have  the  verdict  entered  for  them;  when  it  was  ordered  by 
the  courts  with  the  consent  of  the  counsel  on  both  sides^ 
that  the  final  entry  of  the  verdict  and  judgment  should 
abide  the  opinion  of  the  court  upon  a  special  case,  of  which 
the  following  is  the  substance  : — 

The  plaintiffs  declared  upon  the  bond^  which  was  dated  Declaration, 
the  27th  August^  1828,  as  having  been  entered  into  by  the 
defendant  with  Richard  Bigg  and  one  Samuel  Cardoza^ 
jointly  and  severally,  to  the  plaintiffs  below,  as  three  of  the 
commissioners  under  the  land-tax  and  assessed-tax  acta 
(43  Greo.  3,  c.  99,  and  3  Geo.  4,  c.  88)  for  the  Tower  division, 
in  the  county  of  Middlesex,  in  the  penal  sum  of  4048/. 

To  this  declaration  the  defendant  below  pleaded — first,  Pint  plea. 
non  est  factimi,  after  craving  oyer  of  the  bond,  the  con- 
dition of  which  was  set  out  as  follows: — "Whereas  the  Rcduiofthe 
above-bounden  Richard  Bigg  hath  been  duly  nominated 
and  appointed  by  the  commissioners  appointed  for  putting 
in  execution  the  said  acts  of  parliament  within  the  said 
division  and  county,  one  of  the  collectors  of  the  rates  and 
duties  above  mentioned,  rated,  laid,  and  assessed  upon 
the  parish  of  St.  Matthew,  Bethnal  Green,  in  the  Tower 
division,  and  county  of  Middlesex  aforesaid,  for  the  year 
1828  :  Now,  the  condition  of  this  obligation  is  such,  that^  Condition. 
if  the  above-bounden  Richard  Bigg  do  and  shall  well  and 
faithfully  demand  and  collect  all  and  every  the  sum  and 
sums  of  money  in  the  said  assessments  charged  and  speci- 
fied, of  the  respective  persons  from  whom  the  same  shall  or 
may  be  payable,  and  shall  and  do,  in  case  of  non-payment 
thereof,  duly  enforce  the  powers  of  the  said  acts  against 
such  persons  who  may  make  default  therein ;  and  also  well 
and  truly  pay  or  cause  to  be  paid  unto  the  Receiver- 
General  of  the  said  taxes,  rates,  and  duties  for  the  said 
county  of  Middlesex,  all  such  sum  and  sums  of  money  as 
shall  come  to  the  hands  of  the  said  Richard  Bigg  as  such 
collector,  upon  the  days  and  at  the  times  by  the  said  acts 
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1840.  appointed  for  the  payment  thereof^  and  according  to  the 
true  intent  and  meaning  of  the  said  acts ;  and  also  do  and 
shall^  when  thereunto  required,  at  such  times  and  places 
as  shall  be  appointed  for  that  purpose,  give  and  render,  or 
cause  to  be  given  and  rendered,  unto  the  comnussioners 
appointed  or  to  be  appointed  to  put  the  said  acts  in 
execution,  or  any  two  of  them,  a  just  and  true  account  in 
writing  of  all  such  sum  and  simis  of  money  which  he  the 
said  Richard  Bigg  shall  have  collected  and  receired  by 
virtue  or  on  account  of  such  assessments,  and  shall  forth- 
with pay  and  deliver  the  same  unto  the  said  commissioners, 
or  any  two  of  them,  or  unto  such  person  or  persons  whom 
they  or  any  two  or  more  shall  appoint :  then  this  obligation 
to  be  void ;  or  else  to  remain  in  full  force  and  effect" 

The  execution  of  the  bond  was  admitted  at  the  trial, 
subject  to  two  questions  reserved  by  the  learned  judge- 
first,  as  to  the  necessity  of  a  stamp  (154) — secondly,  whether 
the  bond  was  valid,  not  being  made  to  his  majesty,  his 
heirs  and  successors,  pursuant  to  the  statutes,  particoIarlT 
the  3  Oeo.  4,  c.  88,  s.  2,  reg.  1,  art.  8. 
Second  plea.  The  sccoud  plea  was  a  general  plea  of  performance  of  the 

condition  of  the  bond ;  on  which  the  plaintiffs  bdow  in 
their  replication  assigned  several  breaches,  the  third  of 
which  was,  that  Bigg  had  not  duly  paid  over  to  the 
Receiver-General  the  monies  received  by  him  as  collector 
of  the  assessed-taxes  for  the  said  division,  in  respect  of  the 
rates  and  assessments  mentioned  in  the  condition,  tix.  for 
the  year  1828-9.  On  this  issue  was  taken  by  the  defend- 
ant below  in  his  rejoinder. 
Third  and  ^^  issues  ou  the  third  and  fourth  pleas,  that  the  bond 

fourth  pleat,  ^^s  invalid  on  the  ground  of  supposed  fraud  and  misrqire- 
sentation — on  the  ninth,  that  Bigg  was  not  duly  nomi- 
nated to  act  as  collector — on  the  tenth,  that  the  ctm- 
missioners  had  not  delivered  to  Bigg  duplicate  assessments, 

(154)  This  was  negatived  by  the  court  b?low— See  2  Moore  &*  Scott, 
640. 


Fifth  plea. 
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with  a  warrant  for  collecting  them — on  the  twelfth^  that        1840. 
Bigg  had  absconded  to  avoid  the  payment  of  the  arrears 
due — ^were  all  foimd  for  the  plaintiffs  below  (155). 

The  fifth  plea  stated^  that  Bigg  did  from  time  to  time^ 
and  at  all  times  from  and  after  the  making  of  the  said 
writing  obligatory  and  the  said  condition  thereof^  well  and 
faithftdly  demand  and  collect  all  and  every  the  sum  and 
sums  of  money  in  the  said  assessments  charged  and  speci- 
fied^ of  the  respective  persons  from  whom  the  same  were 
payable^  and  in  every  case  long  before  the  exhibiting  of 
the  bill  of  the  plaintiffs  in  that  behalf,  to  wit^  on  the  5th 
Aprils  1829^  and  from  thence  continually  hitherto.  Bigg 
was  possessed  of  and  entitled  to  divers  lands,  goods,  and 
chattels  of  great  value,  &c.,  as  of  his  own  property,  and 
within  the  jurisdiction  of  the  commissioners  appointed  for 
putting  in  execution  the  said  acts  of  parliament  in  the  said 
writing  obligatory  mentioned,  to  wit,  at  &c.,  of  which  the 
plmdiffi  during  all  that  time  there  had  notice,  and  which 
said  lands,  goods,  and  chattels  were  during  all  that  time 
subject  and  liable  to  be  seized  and  sold,  and  might  during 
all  that  time  have  been  seized  and  sold  for  divers  large 
sums  of  money,  in  pursuance  and  by  virtue  of  the  direc- 
tions and  powers  given  to  the  commissioners  in  that  behalf 
by  the  said  several  acts  of  parliament  in  that  case  made 
and  provided,  for  the  purpose  of  satisfying  and  paying  such 
sum  and  sums  of  money  assessed  and  collected  in  the  said 
division  of  Bigg  as  such  collector  as  aforesaid,  and  de- 
tained or  not  duly  paid  by  Bigg  in  pursuance  of  the  direc- 
tions of  the  said  statutes  in  the  said  writing  obligatory 
mentioned,  but  which  said  lands,  goods,  and  chattels  had 
hitherto  continued  unsold  by  the  said  commissioners, 
within  the  jurisdiction  of  the  said  commissioners,  &c. — ^ve- 
rification. 

(155)  The  plaintiffs  below  had      lins  v.  Gwynne,  5  M.  &  P.  276, 
previously  obtained  judgment  on      7  Bing.  423. 
demuTTer  to  the  last  pleas:  see  Col- 
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1840.  Replication — ^protesting  that  Bigg  did  not,  firom  time  to 

time,  and  at  all  times  from  and  after  the  making  of  the 
said  writing  obligatory  and  the  said  condition  thereof 
Replication.  ^^^  ^^^  faithfully  demand  and  collect  all  and  eireiy  the 
sum  and  sums  of  money  in  the  said  assessments  cfasrged 
and  specified,  of  the  respective  persons  firom  whom  the 
same  were  payable,  as  in  the  said  fifth  plea  in  that  behalf 
alleged,  but  was  guilty  of  the  neglect  and  omissions  ia  that 
behalf  in  the  replication  to  the  second  plea  mentioned— 
that,  after  Bigg  had  collected  and  received  the  seven! 
sums  of  money  in  the  said  replication  to  the  said  second 
plea  mentioned,  and  had  neglected  and  omitted  t»  pay  unto 
the  B«ceiver-Greneral  of  the  said  taxes,  rates,  and  aasess- 
ments  for  the  said  county  of  Middlesex,  the  moma  so  by 
him  collected  and  received  as  in  the  said  replication  to  the 
said  second  plea  in  that  behalf  mentioned,  to  wit,  on  &C| 
at  &c.,  the  said  Bigg  had  no  lands  within  the  juriadictioa 
of  the  said  commissioners  which  they  could  seize  and  sell, 
of  which  iheg  the  plaintiffs  had  notice;  and  that  aD  the 
goods  and  chattels  of  Bigg  within  the  jurisdiction  of  the 
commissioners,  and  of  which  the  plaintifiTs  had  notice, 
were  seized  and  sold  in  pursuance  of  the  directions  and 
powers  given  to  the  commissioners  in  that  behalf,  &c.,  for 
the  purpose  of  satisfying  such  sum  and  stmis  of  money  as- 
sessed and  collected  in  the  said  division  of  Bigg  as  such 
collector  as  aforesaid,  by  Bigg  as  such  collector,  and  re- 
tained and  not  duly  paid  and  accounted  for  in  punoance 
of  the  directions  of  the  said  statutes  in  the  writing  obliga- 
tory mentioned,  but  that  the  same  on  such  sale  jHrodnced 
only  20/.,  which  was  applied  to  and  towards  the  satis&t- 
tion  and  payment  of  the  sum  and  sums  of  mon^  assessed 
and  collected  in  the  said  division  of  Bigg  as  aforesaid,  and 
detained  and  not  duly  paid  and  accounted  for  by  him  in 
pursuance  of  the  directions  of  the  statutes  in  the  said  writ- 
ing obligatory  mentioned,  but  were  insufficient  to  satisfy 
and  discharge  the  same,  and  there  still  remained  a  large 
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sum  of  monej,  to  wit,  &c.,  of  the  monies  so  collected  and  1840. 
received  by  Bigg,  detained  and  not  accounted  for,  as  in  the 
replication  to  the  second  plea  mentioned,  wholly  unpaid 
to  the  Receiver-General  of  the  said  taxes,  &c.,  and  kept 
and  retained,  or  otherwise  converted  and  disposed  of  by 
Bigg  to  his  own  use,  in  manner  and  form  as  the  plaintiffs 
had  in  the  replication  to  the  second  plea  alleged;  and  that 
there  were  not,  at  any  time  after  such  seizure  hitherto,  any 
other  goods  or  chattels  of  Bigg  within  the  jurisdiction  of 
the  commissioners,  of  which  the  plaitUiffs  had  notice,  subject 
and  liable  to  be  seized  or  taken  or  sold  in  pursuance  and 
by  virtue  of  the  directions  and  powers  given  to  the  com* 
missioners  in  that  behalf  by  the  said  acts  of  parliament  in 
that  case  made  and  provided,  or  any  of  them,  for  the  pur- 
pose of  paying  and  satisfying  the  said  part  of  the  said  sum 
and  sums  of  money  assessed  and  collected  by  Bigg  as 
snch  collector  as  aforesaid,  and  so  remaining  unpaid  and 
detained  and  not  accounted  for  as  aforesaid — ^verification. 

Rejoinder — ^that,  after  the  said  supposed  collection  and  R^oinder. 
receipt  of  the  said  several  sums  of  money  in  the  replication 
mentioned  by  Bigg,  and  his  supposed  omission  and  neglect 
to  pay  the  same  unto  the  Receiver-General,  £i^^  had  divers 
lands  within  the  jurisdiction  of  the  said  commissioners  which 
they  eonld  and  might  have  seized  and  sold,  and  that,  after 
the  said  supposed  collection  and  the  said  supposed  omis- 
sion and  neglect  of  Bigg  as  aforesaid,  all  the  goods  and 
chattels  which  were  of  the  said  Bigg  at  the  time  of  such 
omission  and  neglect  as  aforesaid,  and  which  could  and 
might  and  ought  to  have  been  discovered  and  found  by  the 
commissioners,  within  the  jurisdiction  of  the  said  commis- 
sioners, were  not  seized  and  sold  in  pursuance  of  the  di- 
rections and  powers  given  to  the  commissioners  by  the 
statute,  in  manner  and  form  as  the  plaintiffs  had  above 
in  that  behalf  alleged — concluding  to  the  country. 

Similiter. 

The  sixth  plea  was  similar  to  the  fifth,  only  leaving  out  sixth  piea 
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Replication. 


Rejoinder. 


SeTenth  plea. 


1840.  the  mention  of  lands,  and  stating  that  Bigg  had  goods 
after  default  in  payment  of  the  monies  collected^  of  which 
the  commissioners  had  notice.  Beplication— that  the  com- 
missioners did  seize  all  the  goods  and  chatteb  of  which 
Bigg  was  possessed  within  their  jurisdiction,  and  of  which 
they  had  notice,  which,  as  before  alleged,  were  insufficient 
to  satisfy  the  deficiencies  of  Bigg.  Rejoinde^-that  the 
commissioners  did  not  seize  and  sell  all  the  goods  and  chat- 
tels of  Bigg  within  their  jurisdiction,  in  manner  as  the  plain- 
tiffs in  their  replication  alleged.    Issue. 

The  seventh  plea  stated,  that,  after  Bigg  made  default, 
he  had  goods  and  chattels  within  the  jurisdiction  of  the 
commissioners,  which  they  might  have  seized  and  sold, 
and  which  would  have  been  sufficient  to  satisfy  all  Bigg's 
deficiencies,  but  which  they  neglected  to  do,  as  alio  to 
imprison  Bigg  himself;  and  that  no  B^ceiver-General  or 
deputy-receiver  did  or  would  call  upon  Bigg  to  make  pay- 
Replication,       ment  of  all  sums  received  by  him.     Replication— that  the 
commissioners  did  seize  and  sell  all  the  goods  and  chatteb 
of  which  Bigg  was  possessed  within  their  jurisdiction,  and 
that  the  same  were  insufficient  to  satisfy  his  defideiides; 
and  that  the  Receiver-General  of  the  rates,  duties,  and  as- 
sessments for  the  county  of  Middlesex  did  call  npon  Bigg 
as  such  collector  to  make  payment  of  all  sums  received  bj 
him  of  the  said  duties;  and  that  Bigg  fled  and  absconded 
to  places  to  the  Receiver-Gteneral,  deputy  receiver-genera), 
and  the  commissioners,  imknown,  to  prevent  thdrimpn- 
R^oinder.         souing  him.     Rejoinder — ^that  the  Receiver-General  did 
not  call  upon  Bigg  as  such  collector  to  make  payment  of 
all  sums  of  money  received  by  him  of  the  said  duties,  nor 
did  Bigg,  before  they  could  have  imprisoned  him,  abscond 
and  fly  to  places  to  the  Receiver-General,  deputy  recciTer- 
general,  and  the  commissioners,  unknown,  in  manner  as 
the  plaintiffs  had  in  their  replication  alleged.    Issue. 
Eighth  plea.  The  eighth  plea  stated  that  the  commissioners  did  not,  at 

the  times  in  the  statute  mentioned,  call  before  them  the 


3  &  4  VICTOBI JS.  719 

said  Bigg,  and  examine  him  upon  oath  or  affirmation,  and        1840. 
assure  themselves  of  the  sums  paid  to  him  as  such  col-      gwt^inb 
lector,  or  make  any  order  thereon  for  the  payment  of  the  v. 

same  to  the  Beceiver-General.  Replication — that  the  com-  RepUcaji^^n,  * 
missioners  did  call  before  them  and  examine  Bigg,  the 
collector,  upon  oath  or  affirmation,  and  assure  themselves 
of  the  sums  paid  to  Bigg,  and  did  make  order  thereon  for 
the  payment  of  the  same  to  the  Beceiver-General,  on  the 
day  and  time  appointed  for  receiving  the  same.  Bejoin-  Rejoinder. 
der — ^that  the  commissioners  did  not,  at  the  times  men- 
tioned in  the  replication,  and  as  often  as  was  necessary, 
call  before  them  the  said  Bigg,  and  examine  him  upon  oath 
or  affirmation,  and  assure  themselves  of  the  sum  or  sums 
of  money  paid  to  Bigg  as  such  collector,  nor  make  any 
order  therein  for  payment  of  the  same  to  the  Receiver- 
General.    Issue. 

The  eleventh  plea  stated,  that,  although  a  large  sum  of  EieTenth  plea, 
money  came  to  the  hands  of  Bigg,  the  Receiver- General  did 
not  call  upon  and  hasten  him  to  make  payment  of  the  same 
upon  the  days  and  at  the  times  in  the  said  acts  provided 
and  appointed.  Replication — ^that  the  Receiver-General  RepUcadon. 
did  call  upon  and  hasten  Bigg  to  make  such  payment 
upon  the  days  and  at  the  times  in  the  said  acts  provided 
and  appointed :  Whereupon  issue  was  joined. 

The  material  issues  for  the  consideration  of  the  court 
were — ^first,  whether  Bigg  had  duly  paid  to  the  Receiver- 
General  all  such  sums  as  had  been  collected  by  Bigg,  ac- 
cording to  the  true  intent  and  meaning  of  the  assessed-tax 
acts^  for  the  year  1828-9 — secondly,  whether  Bigg  had 
lands  which  the  commissioners  could  have  seized  and  sold 
under  the  43  Geo.  8,  c.  99,  s.  52 — ^thirdly,  whether  Bigg 
had  goods  which  the  commissioners  could  have  seized  and 
sold — fourthly,  whether  the  commissioners  had  examined 
Bigg  on  oath  as  to  the  sums  which  he  had  collected,  and 
made  any  order  for  the  payment  of  the  same  to  the  Re- 
ceiyer-General^  according  to  the  39th  section  of  the  43  G«o. 
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Finding  of  the 
jury. 


1840.  8,  c.  99— fifthly,  whether  the  Receiver-General  did  call 
upon  and  hasten  Bigg  to  make  such  payment  upon  the 
days  and  times  by  the  said  acts  made,  provided,  and  ap- 
pointed for  the  same. 

Upon  the  first  of  these  issues,  the  jury  found  that  Bigg 
had  paid  over  to  the  Receiver-General  all  the  sums  received 
by  him  for  assessments  for  the  year  1828-9;  but  that  he 
did  not  pay  in  all  those  sums  to  the  service  of  that  year, 
the  sum  of  2340/.  only  having  been  paid  by  Biggs  to  the 
service  of  that  year,  and  693/.,  the  residue  of  the  sums  bo 
received,  having  been  expressly  paid  by  him  to  the  service 
of  former  years  during  which  he  had  also  been  collector; 
but  the  defendant  below  had  not  been  his  surety  during 
those  years.  It  appeared  in  evidence  that  this  sum  had 
accordingly  been  passed  to  the  credit  of  Bi^s  account  of 
those  former  years,  and  a  receipt  given  for  the  amoimt  of 
those  years  his  account  for  which  was.  completely  paid  up. 
Upon  the  second  and  third  of  these  issues,  the  jury  found 
that  Bigg  had  lands  or  houses,  after  his  alleged  defiiult  in 
paying  the  last-mentioned  sum,  of  the  value  of  121/.,  which 
could  have  been  seized  and  sold  by  the  commissioners  un- 
der the  43  Geo.  3,  c.  99,  s.  52 ;  and  that  he  had  goods,  after 
such  default,  of  the  value  of  200/.,  which  could  have  been 
seized  and  sold  by  the  commissioners;  and  that  the  com- 
missioners had  not  notice  that  Bigg  was  possessed  of  any 
houses,  lands,  or  goods,  at  the  time  of  his  default:  the 
jury  however  found  that  the  commissioners  had  reasonable 
grounds  for  believing  that  he  possessed  household  goods 
at  that  time  of  the  value  of  200/.,  which  might  have  been 
seized  and  sold. 

The  third  and  fourth  of  the  above  issues  were  found  for 
the  defendant;  and  the  question  on  that  part  of  the  case 
was,  whether  the  defendant's  eighth  and  eleventh  pleas 
were  good  or  bad  in  point  of  law,  after  verdict. 
Question.  The  question  for  the  opinion  of  the  court  below  was, 

whether  a  verdict  should  be  finally  entered  for  the  plaintifla 


That  Bigg  had 
lands  of  the  va- 
lue of  12R, 


and  goods  of 
the  value  of 
200/. ;  that  the 
commissioners 
had  no  notice  of 
the  fact,  but 
had  reasonable 
grounds  for  be- 
lieving that  he 
had  the  goods. 
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for  the  penalty  of  the  bond  and  nominal  damages^  and  also  1840. 
for  the  said  sum  of  693/.^  or  any  and  what  part  of  that 
som^  as  damages  for  the  third  breach  assigned  in  the  re- 
plication to  the  second  plea;  or  whether  the  defendant  was 
not  entitled  to  have  a  verdict  entered  for  him  on  the  issue 
taken  on  the  third  breach^  or  to  judgment  on  his  fifth, 
sixth,  seventh,  eighth,  or  eleventh  pleas,  or  a  nonsuit. 

Upon  this  special  case,  the  court  of  Common  Pleas  de-  Judgment  of 
cided,  amongst  other  things,  that  the  eighth  and  eleventh  pieas°""**" 
pleas  were  bad  in  law,  inasmuch  as  the  allegations  in  those 
pleas  respectively  did  not  amount  to  a  discharge  of  the 
defendant  from  the  performance  of  the  condition  of  the 
bond,  but  merely  shewed  a  neglect  on  the  part  of  the  com- 
missioners and  the  Receiver-General  in  the  performance 
of  their  duties;  the  payment  by  Bigg  to  the  Receiver- 
General  of  all  the  sums  received  by  him  for  assessments 
for  the  year  1828-9,  but  the  not  paying  in  all  these  sums 
to  the  service  of  that  year,  but,  on  the  contrary,  the  pay- 
ing in  of  693/.  part  thereof  expressly  to  the  service  of  for- 
mer years  during  which  he  had  been  collector,  was  not  a 
"duly  paying  over  to  the  Receiver-General,''  within  the 
meaning  of  the  condition  of  the  bond;  that  the  sale  of 
the  collector's  lands  and  goods  could  only  form  a  condi- 
tion precedent  to  the  right  to  put  the  bond  in  suit  against 
the  surety,  where  the  existence  of  such  property  of  the 
collector  was  known  to  the  commissioners  at  the  time  of 
commencing  the  action ;  and  that  the  subsequent  finding 
of  the  jury,  that  the  commissioners  had  reasonable  grounds 
for  believing  that  the  collector  had  household  goods,  did 
not  supply  the  want  of  actual  notice  or  knowledge.  Judg- 
ment was  accordingly  ent-ered  for  the  plaintiffs,  with  an 
assessment  of  damages  to  the  amount  of  693/.  upon  the 
breach  of  the  condition  thirdly  assigned  in  the  replication 
to  the  second  plea.  The  special  case  was  afterwards,  by 
consent,  turned  into  a  special  verdict,  and  the  record  was 
removed  by  writ  of  error  to  the  Exchequer  Chamber. 
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1840. 


Judgment  af- 
firmed in  the 
Exchequer 
Chamber. 


The  court  of  error  (156)  afBjmed  the  judgment  of  the 
Common  Pleas,  holding,  that  a  bond  given  by  a  collector 
under  the  43  Geo.  3,  c.  99,  was  properly  given  to  the  com- 
mUsioners,  and  that  the  bond  was  good  notwithstanding 
it  was  conditioned  to  pay  the  monies  collected  to  the 
Receiver-General  and  also  to  the  commissioners,  though 
by  the  43  Geo.  3,  c.  99,  and  3  Geo.  4,  c.  88,  the  collectors 
are  required  to  pay  over  such  monies  to  the  Beceiver- 
G^neral  only ;  that  payment  by  the  collector  to  the  Re- 
ceiver-General of  monies  received  by  him  to  the  acconnt  of 
a  different  year  from  that  for  the  service  of  which  they 
were  collected  (in  order  to  make  up  deficiencies  in  a  pre- 
ceding year's  account),  was  a  breach  of  the  condition  of 
the  bond  for  duly  paying  over  the  sums  collected;  that 
the  sale  of  the  lands  and  goods  of  the  collector  was  a  con- 
dition precedent  to  the  commencement  of  an  action  against 
the  surety  on  the  bond — ^Lord  Abinger,  and  Parke,  B., 
dissenting;  that,  to  make  such  sale  a  condition  prece- 
dent, it  was  incumbent  on  the  surety  to  aver  and  to  prove 
notice  to  the  commissioners,  or  at  all  events  knowledge  in 
them,  of  the  existence  of  the  lands  and  goods — ^Lord  Den- 
man,  and  Williams,  J.,  dissenting. 


The  case  now  came  by  writ  of  error  to  this  House;  and 
was  argued  on  the  27th  and  28th  June,  1837,  by  Sir  W. 
Folktt,  for  the  plaintiff  in  error,  and  by  fFightman,  tar  the 
defendants  in  error. 


Ground!  for  re- 
▼ersaL 


For  the  plaintiff  in  error,  it  was  submitted  that  the  judg- 
ment for  the  plaintiffs  below  ought  to  be  reversed. 

First,  because,  the  jury  having  found  that  Bigg  paid  all 
the  monies  that  came  to  his  hands,  as  collector,  to  the  fie- 
ceiver-Gteneral,  that  was  a  sufficient  payment  under  the 
condition  of  the  bond. 


(156)  Conaifting  of  Lord  Deu- 
man,  Lord  Abinger,  Littledale,  J.» 


Parke,  B.,  BoUand,  &,  PktteMO,  J.» 
and  Williams,  J.    See  2  Scott,  16. 
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Secondly^  because  the  lands  or  houses  whicli  the  jury         1840. 
had  found  the  collector  possessed^  ought  to  have  been  sold 
by  the  commissioners  as  a  condition  precedent  to  their 
commencing  the  action,  by  the  43  Geo.  3,  c.  99. 

Thirdly,  because  the  household  goods  which  the  jury 
had  found  that  the  collector  possessed,  ought  to  have  been 
sold  by  the  commissioners,  as  a  condition  precedent  to 
their  bringing  this  action,  by  the  43  Geo.  3,  c.  99. 

The  defendants  in  error  submitted  that  the  judgment  of  Grounds  for  af- 
the  Exchequer  Chamber  ought  to  be  affirmed —  finnance. 

First,  because  the  bond  on  which  the  action  was  brought 
was  directed  by  the  43  Geo.  3,  c.  99,  s.  13,  to  be  taken  in 
tiie  names  of  two  or  more  of  the  commissioners,  who,  in 
case  of  the  failure  or  default  of  any  collector,  were  to  pro- 
secute such  bond:  the  3  Geo.  4,  c.  88,  No.  1,  of  Rules  and 
Regulations,  Art.  8,  applying  only  to  bonds  given  by  the 
Receiver-General  of  the  said  duties,  and  not  by  the  col- 
lectors thereof. 

Secondly,  because  the  condition  of  the  bond  was  not 
more  extensive  than  required  by  the  43  Geo.  3,  c.  99,  and 
3  Geo.  4,  c.  88;  for,  although  it  was  the  duty  of  the  col- 
lector to  pay  all  the  sums  received  by  him  within  the  year 
of  assessment  to  the  Receiver-General,  yet,  by  the  39th 
section  of  the  former  act,  a  case  might  occur  in  which  he 
might  be  legally  called  upon  to  pay  to  the  commissioners. 

Thirdly,  because  that,  inasmuch  as  there  was  an  express 
stipulation  in  the  condition  of  the  bond  that  the  collector 
should  well  and  truly  pay  the  Receiver-General  all  such 
sums  of  money  as  should  come  to  his  hands  upon  the  days 
and  at  the  times  by  the  said  acts  appointed  for  the  pay- 
ment thereof,  and  according  to  the  true  intent  and  mean- 
ing of  the  said  acts,  the  bond  could  not  be  held  to  be 
void,  although  by  another  part  of  the  condition  he  was 
bound,  when  thereunto  requiredy  at  such  times  and  places 
as  should  be  appointed  for  that  purpose,  to  give  and  ren- 
der, or  cause  to  be  given  and  rendered,  unto  the  commis- 
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1840.  sioners  a  jast  and  true  account  in  writing  of  all  such  sum 
and  sums  of  money  which  he  the  said  collector  had  col- 
lected and  received  on  account  of  the  said  assessments,  and 
forthwith  to  pay  and  deliver  the  same  unto  the  said  com- 
missioners^ or  any  two  of  them^  which,  in  case  of  an  airear 
of  former  years'  assessments  remaining  unaccounted  for^ 
he  might,  by  the  39th  section  of  the  43  Geo.  3,  c.99,  be 
called  upon  to  pay  to  them,  the  commissioners. 

Fourthly,  because  the  43  Geo.  3,  c.  161,  s.  81,  appoints 
particular  days  for  the  payment  by  collectors  of  monies  re- 
ceived by  them  to  the  Receiver-General,  .viz.  within  twenty 
days  after  the  respective  days  appointed  for  payment  of 
the  duties  by  the  parties  assessed  to  the  collector,  which 
are  fixed  by  the  23rd  section  of  the  same  act ;  and  it  was 
found  by  the  special  verdict  that  Bigg  did  well  and  truly 
pay  to  the  Receiver-General  all  monies  collected  by  him, 
upon  the  days  and  at  the  times  by  the  acts  appointed,  bat 
that  he  did  not  pay  all  those  sums  to  the  service  of  the 
year  for  which  he  had  been  so  appointed  such  coUector 
as  in  the  said  condition  was  mentioned. 

Fifthly,  because  the  misapplication  by  Bigg  of  monies 
received  on  account  of  the  year  for  which  the  plaintiff  in 
error  was  surety  to  a  former  year's  account,  was  not  a  pay- 
ment in  discharge  of  the  condition  of  the  bond,  or,  at  aU 
events,  not  unless  it  had  appeared  that  the  defendants  in 
error  had  knowledge  of  the  misapplication,  which  was  not 
the  fact,  and  was  not  found  by  the  special  verdict 

Sixthly,  because  the  seizure  of  the  collector's  lands  or 
goods  was  not  a  condition  precedent  to  putting  the  bond 
in  suit,  or,  at  all  events,  not  unless  the  fact  of  possession 
was  known  to  the  commissioners  at  the  time  of  commen- 
cing the  action,  which  was  negatived  by  the  special  verdict. 

Seventhly,  because  the  eleventh,  seventh,  and  eighth 
pleas,  on  which  the  sixth,  fourteenth  and  fifteenth  issues 
arose,  were  immaterial;  the  clauses  in  the  acts  to  which 
they  referred^  as  to  the  duties  of  the  commissioners  and 
Receiver-General,  being  directory  only,  and  not  forming 
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conditions  precedent  to  the  right  of  the  commissioners        1840. 

to  sue  on  the  bond.    fVilks  v.  Heeley,  1 C.  &  M.  249,  3  Tyr. 

91. 

The  following  questions  were  proposed  for  the  opinion  of 
the  judges : — 

1.  A  bond  is  given  by  the  defendant  as  surety  for  A.  B.,  Fim  questioD. 
a  collector  of  assessed  taxes  for  the  parish  of  D.,  in  the 
county  of  E.,  for  the  year  1828,  to  the  commissioners  of  the 
assessed  taxes,  with  a  condition  to  the  following  effect : — 
''That,  if  the  above-bounden  A.  B.  do  and  shall  well  and 
&ithfully  demand  and  collect  all  and  every  the  sum  and 
sums  of  money  in  the  said  assessments  charged  and  speci- 
fied, of  the  respective  persons  from  whom  the  same  shall 
or  may  be  payable,  and  shall  and  do,  in  case  of  non-pay- 
ment thereof,  duly  enforce  the  powers  of  the  said  acts 
against  such  persons  who  may  make  default  therein,  and 
also  well  and  truly  pay  or  cause  to  be  paid  unto  the  Re- 
ceiver-General of  the  said  taxes,  rates,  and  duties  for  the 
said  coimty  of  £.,  all  such  sum  and  siuns  of  money  as  shall 
come  to  the  hands  of  the  said  A.  B.  as  such  collector,  upon 
the  days  and  at  the  times  by  the  said  acts  appointed  for  the 
payment  thereof,  and  according  to  the  true  intent  and 
meaning  of  the  said  acts,  and  also  do  and  shall,  when  there- 
unto reqtdred,  at  such  times  and  places  as  shall  be  ap- 
pointed for  that  purpose,  give  and  render,  or  cause  to  be 
given  and  rendered,  unto  the  commissioners  appointed  or 
to  be  appointed  to  put  the  said  acts  in  execution,  or  to 
any  two  of  them,  a  just  and  true  account  in  writing  of  all 
such  sum  and  siuns  of  money  which  he  the  said  A.  B.  shall 
have  collected  and  received  by  virtue  or  on  account  of  the 
said  assessments,  and  shall  forthwith  pay  and  deliver  the 
same  unto  the  said  commissioners,  or  any  two  of  them,  or 
unto  such  person  or  persons  whom  they  or  any  two  or  more 
of  them  shall  appoint,  then  this  obligation  to  be  void,  or  else 
to  remain  in  full  force  and  effect.^' 
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1840.  A.  B.  paid  to  the  Beceiver-General  of  the  taxes  for  the 

said  county  all  the  sums  of  money  collected  and  received 
by  him^  and  which  came  to  his  hands  as  collector  for  the 
year  1828,  at  the  proper  days  and  times  mentioned  in  the 
condition  and  appointed  by  the  acts  of  parliament  (43  Geo. 
3,  c.  99,  and  3  Geo.  4,  c.  88)  for  payment  thereof;  bat  he 
did  not  pay  all  those  sums  to  the  accoimt  or  serrice  of  that 
year,  but  a  part  only,  and  the  residue  he  paid  to  the  account 
or  service  of  former  years  for  which  he  had  been  collector; 
but  the  defendant  not  having  been  surety  for  the  said  A.  B. 
for  the  former  years ;  and  by  such  payment  the  acoonnt  of 
former  years  was  paid  up  and  satisfied — ^Was  this  conduct 
of  A.  B.  a  breach  of  the  condition  of  the  bond? 

Second  quei-         2.  A.  B.  had  after  the  time  of  such  breach  (supposing 
**"'  that  a  breach  took  place)  certain  lands  and  goods  in  the  is- 

trict,  and  within  the  jurisdiction  of  the  said  commisffloners, 
of  which  the  commissioners  had  knowledge,  before  an  action 
was  brought  on  the  bond :  an  action  being  brought— Is  it 
a  defence  to  that  action  that  the  commissioners  did  not 
before  suit  seize  and  sell  the  said  lands  and  goods? 

Third  question.  3.  Is  it  a  defence  to  such  action  that  the  commissioners 
did  not  seize  and  sell,  supposing  that  the  commusioners 
had  no  knowledge  before  the  commencement  of  the  suit  of 
the  existence  of  such  lands  or  goods  ? 

Fourth  queio  4,  ^q  an  action  on  such  a  bond  by  the  commissioners)  a 
plea  was  pleaded  (the  fifth  plea),  to  which  there  was  a  re- 
plication and  rejoinder  as  set  out  in  the  special  verdict:  the 
jury  found  that  there  were  lands  and  goods  of  A.  B.  within 
the  jurisdiction  after  the  default  and  before  the  com- 
mencement of  the  suit,  but  that  the  commissioners  had  not 
notice  thereof — ought  the  issue  raised  by  the  rejoinder  to 
be  found  for  the  plaintiff  or  the  defendant? 

Fifth  queiUon.  5.  Supposing  the  verdict  to  be  entered  for  the  defend- 
ant on  the  said  issue,  and  supposing  it  is  not  a  defence  to 
the  action  that  the  lands  and  goods  of  A.  B.  were  not  sold 
by  the  commissioners  unless  they  had  notice  (meaning 
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knowledge)  of  their  existence — Can  the  verdict  be  entered        i840. 
for  the  plaintiff  non  obstante  veredicto^  on  the  implied 
confession  in  the  rejoinder^  that,  if  there  were  lands  and 
goods,  Sec.,  the  commissioners  (the  plaintiffs)  had  no  notice 
of  their  existence  ? 

6.  Supposing  the  judgment  could  not  be  so. entered,  sixth queition. 
and  the  issue  raised  by  the  said  rejoinder  be  immaterial — 

Can  a  court  of  error  award  a  repleader,  and  ought  it  to  do 
so  in  this  case  ? 

7.  Supposing  a  court  of  error  cannot  or  do  not  award  a  Seventh  quea- 
repleader,  what  judgment  ought  it  to  pronounce?    Ought    °^ 

it  to  be  a  judgment  for  the  plaintiffs  on  the  whole  record, 
on  the  ground  that  the  other  pleas,  or  the  issues  found 
thereon,  contain  a  sufficient  confession  or  afford  sufficient 
proof  whereon  to  found  a  judgment  for  the  plaintiffs,  dis- 
regarding the  immaterial  issue? 

There  being  a  difference  amongst  the  learned  judges  who 
were  present  at  the  argument  (157),  they,  on  the  4th  July, 
1839,  delivered  their  opinions  seriatim,  as  follows : — 

CoLTHAN,  J. — 1.  The  first  question  proposed  by  your  i.  payment  by 
lordships  in  this  case  does  not  appear  to  me  to  be  doubt-  ^Heited'to'the 
fill.    The  condition  of  the  bond  is  (amongst  other  things)  account  of  a 

former  year,  a 

that  Bichard  Bigg  shall  well  and  truly  pay  to  the  Be-  breach  of  the 
ceiver-General  all  such  sums  of  money  as  shall  come  to  the  ^q^I 
hands  of  the  said  B.  Bigg  as  such  collector,  upon  the  days 
and  at  the  times  by  the  said  acts  appointed  for  the  pay- 
ment thereof,  and  according  to  the  true  intent  and  mean- 
ing of  the  said  acts.  Now,  the  monies  in  question,  not 
having  been  paid  to  the  service  or  account  of  that  year  in 
respect  of  which  they  had  been  assessed,  but  in  payment  of 
what  must  for  this  purpose  be  considered  as  the  private 

(157)  Littledale,  J.,  Yaughan,  J.,      son,  J.,  Gumey,  B.,  Williams,  J., 
Parke,  B.,  Bosanquet,  J.,   Patte-      Coleridge,  J.,  and  Coltman,  J. 

VOL.  I.  B  B  B 
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1840.        debt  of  the  collector^  cannot  I  think  be  coixndaed  at  har- 

Gw^NNE      ^^S  ^^^^  P^^  according  to  the  true  intent  and  meaning  of 

^*  the  acts.    The  condition  of  the  bond,  therefore^  has  been 

Burn  ELL. 

ICoUman,  J.]  broken,  and  the  bond  forfeited. 

2.  Seizure  and  2.  To  the  sccond  question  proposed  by  yonr  lordships^  it 

^^^mT^  onght  I  think  to  be  answered  that  the  defence  suggested 

collector,  of  the  ^Quld  be  a  valid  defence  to  an  action  brought  against  the 

existence  of  -o        ~o 

which  the  com-  surety.  The  question  turns  upon  the  proriso  in  the  ISth 
notice  or  know-  scctiou  of  the  43  Grco.  3,  c.  99,  coustrued  with  reference  to 
tiwTprecedwit  *'^^  ^^^^  scctiou  of  the  samc  act.  In  stating  the  opinion 
to  their  right  to  J  jmyg  formed,  I  speak  with  all  deference  for  those  who 

put  the  bond  in  '         ^ 

suit  against  the  may  differ  from  me  on  this  and  other  points.  But  it  seems 
sure  y.  ^  ^^^  ^^^^^  uuless  it  is  held  that  the  commisnonen  are 

bound  to  exert  legal  diligence  against  the  principal  before 
suing  the  surety,  the  surety  will  be  deprived  of  the  beaie&t 
which  the  act  intended  to  give  him.  The  statute  (s.  52) 
gives  power  to  the  commissioners  to  seize  and  sell  the 
whole  real  and  personal  estate  of  the  collector  making  de- 
fault. It  is  obvious  that  the  exercise  of  this  power  may 
be,  and  is  likely  to  be,  highly  advantageous  to  the  soiety ; 
and  I  conceive  that  the  intention  of  the  act  was,  to  give  the 
surety  the  benefit  in  the  first  instance  of  this  prooees,  iu- 
stead  of  compelling  him  to  pay  the  whole  amount  of  the 
arrears,  and  leaving  him  to  seek  for  his  indemnification  by 
an  action  at  law,  or  other  more  circuitous  course,  against 
his  principal,  at  the  risk  of  being  defeated  by  accident  or 
chicanery.  This  construction  appears  to  me  to  be  also 
most  agreeable  to  the  natural  and  obvious  meaning  of  the 
words  made  use  of  in  the  proviso,  and  to  be  the  sense  in 
which  any  ordinary  person  about  to  enter  into  a  contract 
of  suretyship  would  imderstand  them.  By  putting  a  re- 
fined and  artificial  sense  on  the  expressions,  and  by  con- 
struing them  otherwise  than  as  the  party  contracting 
would  be  likely  to  understand  them,  we  should  be  making 
the  act  of  parliament  a  snare  to  those  who  might  Und 
themselves  as  sureties  upon  the  faith  of  its  provisiona. 
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I 
S.  To  the  third  question  proposed^  it  should  I  think  be         1840. 

answered,  that  it  is  no  defence  to  the  supposed  action,  that 

the  oommisaioners  did  not  seise  and  sell  lands  of  the  exist-  •■ 

BURNBLL. 

enoe  of  which  thejr  had  no  knowledge,  before  the  com-    [coUwum,].} 
mencement  of  the  suit.  3.  Seiiure  and 

By  the  statute  43  Geo.  3,  c.  99,  s.  18,  it  is  provided  that  ^^  i>^^r 
no  bond  shall  be  put  in  suit  against  any  surety  for  any  de-  thecoUector, 
ficiency  other  than  what  shall  remain  unsatisfied  after  sale  of  which  the 
of  the  lands  &c.  of  such  collector,  in  pursuance  and  by  vir-  had  no  notice  or 
tne  of  the  directions  and  powers  given  to  the  commis-  J^*J^^J|^5n  "** 
sioners  by  that  act.    The  question  thereupon  for  consider-  precedent  to 
ation,  is,  what  the  lands  are  which  are  to  be  sold  under  the  put  the  bond  in 
directions  and  powers  given  by  the  52nd  section  of  the  act.  Illi-et^"*^ 
By  that  section,  the  commissioners  in  their  respective  juris* 
dictions  are  authorised  and  impow^ed  to  seize  and  secure 
the  estate,  real  and  personal,  of  the  collector,  to  him  belong* 
ing,  or  which  shall  descend  to  his  heirs,  executors,  or  admin-- 
istrators,  wheresoever  the  same  can  be  discovered  and  found. 
Now,  although  the  word  '^  wheresoever"  is  an  adverb  of 
place,  and  its  proper  sense  should  seem  here  to  be,  in 
what  place  or  in  what  hands  soevor ;  yet,  taking  the  whole 
sentence  together,  it  obviously  implies  that  the  collector 
may  have  property  which  cannot  be  discovered  by  the  com- 
missioners.   And,  when  the  section  goes  on  to  direct  the 
commissioners  to  sell  and  dispose  of  all^KcA  et^o/e*  as  shall 
be  for  the  cause  aforesaid  seized  and  secured,  it  seems  to 
me,  that,  by  necessary  implication,  the  words    ''such 
estates''  must  be  construed  to  mean  such  estates  as  the 
commissioners  shall  have  discovered,  for,  they  cannot  have 
seized  and  secured  any  others.    This  construction  seems 
to  me  to  be  ealled  for  by  considerations  of  public  conveni- 
ence, and  to  be  in  no  wise  unjust  towards  the  surety,  who 
may  reasonably  be  expected,  and  irom  a  regard  to  his  own 
interest  will  naturally  take  care,  to  infDrm  the  commis- 
sioners of  any  property  belonging  to  his  principal  which 
can  be  discovered. 
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4.  Defendant 
entitled  to  a 
▼erdict  on  the 
iisue  arising 
out  of  die  fifth 
plea. 


I  cannot  but  look  upon  the  surety  as  bdng  in  a  consider- 
able degree  identified  with  the  party  for  whose  acts  he  has 
undertaken  to  be  responsible,  and  at  least  as  haying  mach 
better  means  of  knowledge  as  to  his  ciicomstanoes  than 
the  commissioners ;  and^  if  the  surety  is  not  able  to  dis- 
cover the  concealed  property  of  his  principal,  it  seems  to 
me  unreasonable  to  expect  that  the  comnussioners  shall 
do  it. 

4.  To  the  fourth  question^  the  answer  I  think  ought  to 
be^  that  the  issue  raised  by  the  rejoinder  must  be  deemed 
to  have  been  found  for  the  defendant. 

To  clear  the  way  for  the  consideration  of  this  qaestion, 
it  is  necessary  to  state  with  particularity  the  substance 
of  the  pleadings.     The  fifth  plea  alleges  three  matten  of 
substance — ^first,  that  the  collector  was  possessed  of  divers 
lands  and  goods  which  were  subject  and  liable  to  be  seiied 
and  sold^  and  might  have  been  seized  and  sold— seoondlj, 
that  the  plaintiffs  had  notice  of  this— thirdly,  that  the 
lands  and  goods  had  not  been  sold.  The  replication  alleges 
that  the  collector  had  not  any  lands  of  which  the  plsintiffs 
had  notice^  and  that  some  of  his  goods  had  been  sdsed 
and  sold^  and  that  there  were  no  other  goods  belonging  to 
him^  within  the  jurisdiction^  of  which  the  plaintiii  had 
notice.    The  rejoinder  is,  that  the  collector  had  diven 
lands  which  the  commissioners  could  and  might  hare 
seized  and  sold,  and  that  all  the  goods  of  the  collector 
which  could  and  might  and  ought  to  have  been  discovered 
were  not  seized  and  sold,  in  manner  and  form  as  the 
plaintiffs  had  alleged,  and  thereof  the  defendant  put  him- 
self upon  the  country. 

Now,  in  the  allegations  of  this  rejoinder,  as  it  aecms  to 
me,  no  assertion  of  notice  to  the  plaintiffs  is  involved. 
That  it  is  not  asserted  in  express  terms,  is  dear;  and! 
see  no  reason  to  think  that  the  defendant  intended  to 
involve  it.  On  the  contrary,  he  appears  to  have  omitted 
it  designedly,  and  to  have  inserted  what  seems  intended 
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as  a  sabstitution  for  the  allegation  of  notice^  when  he 
avers  that  the  goods  could  and  might  and  ought  to  have 
been  discovered.  I  cannot^  therefore,  see  any  ground  for 
extending  the  sense  of  the  issue  tendered  beyond  what  the 
words  naturally  import.  Taking  this  to  be  the  effect  of 
the  rejoinder,  it  cannot  but  occur  to  ask  whether  any 
issue  at  all  is  joined;  for,  the  rejoinder  contains  nothing 
contradictory  to  the  allegations  in  the  replication :  on  the 
contrary,  the  two  are  entirely  consistent.  To  make  an 
issue,  regularly,  there  should  be  an  affirmative  on  one  side 
and  a  negative  on  the  other,  meeting  each  other  directly; 
and  various  cases  are  to  be  found  in  our  law  books  in 
which  for  a  neglect  of  this  rule  it  has  been  held  that  no 
issue  had  been  joined,  and  that  the  defect  was  not  aided 
after  verdict,  but  that  the  verdict  was  a  nullity :  see  Sand- 
back  V.  Turvej/y  Cro.  Jac.  585 ;  Oasford  v.  Eivett,  Cro.  Car. 
79,  93,  Het.  33,  60;  Derby  v.  Hemming,  Cro.  Car.  593; 
Kirle  y.  Lees,  3  Leon.  66.  There  are  other  cases,  how-  luue  defecdve 
ever,  in  which  the  same  strictness  has  not  be^n  observed,  lututeofjeo- 
and  in  which,  after  one  party  has  made  an  allegation  and 
offered  to  go  to  the  country  upon  it,  and  thereupon  the 
similiter  has  been  added,  and  a  trial  had,  it  has  been 
considered  as  an  agreement  by  both  parties  to  go  to  trial 
upon  that  allegation,  and  an  informal  mode  of  joining 
issue  upon  it,  which,  as  far  as  that  informality  is  con- 
cerned, is  aided,  after  verdict,  by  the  statute  32  Hen.  8, 
c.  30 :  see  the  cases  of  Walthall  v.  Aldrich,  Cro.  Jac.  588; 
Parker  v.  Taylor,  Cro.  Car.  316 ;  Burton  v.  Chapman,  Sid. 
241,  2  Keble,  278,  280.  It  is  difficult  to  reconcile  these 
two  classes  of  cases  with  each  other ;  but  it  appears  to  me 
reasonable  to  adhere  to  the  latter  class,  and  to  hold,  that, 
where  the  parties  have  by  going  to  the  country  on  a  par- 
ticular point  agreed  to  treat  it  as  an  issue  joined,  it  should 
be  considered,  after  verdict,  as  being  such,  though  inform- 
ally joined.  The  result  is  that  the  parties  in  this  case  are 
to  be  deemed  to  have  joined  issue  upon  the  allegations 
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1840.  contained  in  the  rejoinder^  that  rejoinder  not  importing 
any  allegation  of  notice.  I  consider^  therefore,  the  issue 
as  being  in  substance  only  this — whether  E.  Bigg  had  an/ 
lands  and  goods  which  were  not  seized  and  sold.  The 
rejoinder  in  terms  says^  in  addition,  that  the  landi  might 
hare  been  seized  and  sdd^  and  that  the  goods  conld  and 
might  and  ought  to  have  been  disooTered.  But  it  does 
not  appear  to  me^  that^  under  these  terms^  any  separate 
issuable  matter  of  fact  is  asserted^  or  that  by  the  insertion 
of  them  the  nature  of  the  issue  is  changed :  foTj  wfaa  it 
is  said  that  the  lands  could  and  might  haYe  been  seised 
and  sold,  it  is  but  the  statement  of  a  condnsion  resulting 
necessarily  firom  the  existence  of  the  lands ;  and,  when  it 
is  said  that  the  goods  could  and  might  have  been  dis- 
eovered,  the  assertion,  standing  nakedly  as  it  does,  is  but 
the  assertion  of  a  possibility  which  necessarily  results  firaan 
the  fact  of  their  existence.  When  it  is  alleged  that  the 
goods  ought  to  have  been  discovered^  that  is  not  an  alle* 
gation  of  a  fact  to  be  proved,  but  of  a  legal  obIigftti<m 
supposed  to  result  from  the  fiscts  alleged.  Considering, 
therefore,  the  only  fact  in  issue  to  be,  whether  R.  Bi^ 
had  lands  and  goods  not  sold  before  the  action  brought, 
imd  it  being  found  by  the  verdict  that  he  had^  I  think 
that  the  issue  raised  on  the  fifth  plea  is  found  fixr  the  de^ 
fendant. 
Issue  immate-  But,  although  the  iiiformal  mode  in  which  the  issue  is 
fore  arfend^r  i^^^  "  I  *^^^^  *5^^^^  ^^^  verdict,  by  the  statute,  there 
not  entitled  to    ig  another  defect  in  the  issue  which  is  not  aided  bv  the 

judgment  on  it.  ,  *  _, 

statute,  namely,  its  immateriality:  for,  notwithstanding 
some  early  cases  to  the  contrary,  it  is  now  well  settled,  that 
a  verdict,  though  it  may  cure  an  informal,  cannot  cnre  an 
immaterial  issue.  The  verdict,  therefore,  though  found 
for  the  defendant,  cannot  give  him  any  title  to  a  judgment 
in  his  favour.  The  case  is  the  same,  if  the  true  view  (tf  the 
pleadings  is  that  no  issue  at  all  is  joined;  for,  in  timt  cas^ 
the  verdict  is  to  be  considered  as  a  nullity  as  for  as  the 
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fifth  plea  is  concerned,  and  consequently  the  defendant        1840. 
cannot  be  entitled  to  judgment  upon  it — Sandback  v.  Tur-      GwYNNiT 
c«y.  Cro.  Jac.  685.  f- 

BURNELL. 

5.  To  your  lordships'  fifth  question,  it  ought  I  think  to    icoitman,  J.] 
be  answered  that  judgment  cannot  be  entered  for  the  5.  Plaintiffs  not 
plaintiffs  non  obstante  veredicto,  on  the  implied  confession  me"\^  nVn  ob^^' 
in  the  rejoinder  that  the  plaintiffs  had  no  notice  of  the  ex-  »*»°^*  veredicto 

^  *-  on  the  issue 

istence  of  the  lands  and  goods  in  question.  The  ground  arising  out  of 
on  which  such  a  judgment  may  be  given  is  explained  by  *  ^^^ 
liord  Holt  in  8t(q>l€S  v.  Heydon,  2  Lord  Baym.  924,  6  Mod. 
10,  2  Salk.  579,  8  Salk.  121,  where  he  is  reported,  in  sub^ 
stance,  to  have  said :  "  Where  the  defendant  confesses  a  tres- 
pass, and  avoids  it  by  such  a  matter  as  can  never  be  made 
good  by  any  sort  of  plea,  there,  in  such  a  case,  judgment 
ahall  be  given  upon  the  confession,  without  regard  to  the 
finding  upon  an  immaterial  issue.  But,  where  the  matter 
of  the  justification  is  such  a  matter  as  if  it  were  well 
pleaded  would  be  a  good  justification,  there,  though  it  be 
iU  pleaded,  yet  that  shall  not  be  taken  to  be  a  confession 
of  the  plaintiff's  action.  And  the  books  do  all  of  them,  if 
they  be  narrowly  looked  into,  turn  upon  this  difference — 
where  the  confession  is  full,  and  the  matter  of  the  plea  is 
ill  in  substance.^'  And  the  form  of  entering  up  the  judg- 
ment ia  quite  consistent  with  the  principles  here  laid  down 
by  Lord  Holt :  see  Yiner's  Abridgment,  Judgment,  (D.), 
pL  1;  Broadbeni  v.  fFt/ib,  Willes,  866.  The  present  case  does 
not  fall  within  the  rule  so  laid  down;  for,  the  defendant's 
plea,  if  true  in  point  of  fact,  is  a  valid  defence  to  the  ac- 
tion: and  no  instance  can  be  found  in  which  judgment  has 
been  given  non  obstante  veredicto,  except  where  the  plea 
pleaded  by  the  defendant  has  been  insufficient  in  point  of 
law. 

Bat  it  is  said  that  the  court  must  consider  it  as  esta- 
blished upon  this  record  that  one  of  the  material  allegations 
of  the  plea,  viz.  that  of  notice  to  the  plaintiffs,  is  not 
true;  for,  the  replication  asserts  that  the  collector  had  not 
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1840.        any  lands  of  which  the  plaintiffs  had  notice,  nor  anv 

^^^^"^^      goods^  but  those  sold,  of  which  they  had  notice;   and 

»•  the  rejoinder,  by  not  re-asserting  the  notice,  must  be  con- 

BURNELL.  .  ,  ,  ,         .  1.1.  .  1 

[Coitman,  J.]  sidcrcd  as  having  admitted  its  non-existence,  and  conse- 
quently the  record  must  be  taken  as  if  the  plea  had  not 
contained  any  allegation  of  notice,  in  which  case  it  would 
have  been  insufficient  in  law.  Now,*  although  it  should 
be  conceded,  that,  upon  the  trial  of  the  issue  raised,  the 
want  of  notice  must  be  considered  as  admitted,  it  would 
not  follow,  that,  when  the  issue  is  found  to  be  immaterial, 
and  the  question  arises  whether  there  ought  to  be  a  re- 
pleader or  a  judgment  non  obstante  veredicto,  the  non- 
existence of  notice  is  to  be  considered  as  an  established 
fact.  The  case  seems  rather  to  range  itself  in  the  daas  of 
those  in  which  the  defendant  may  have  failed  through 
mispleading,  rather  than  through  an  inherent  defect  in 
the  substance  of  his  defence.  He  may  have  mistaken  tbe 
law,  and  selected  the  wrong  fact  to  put  in  issue;  but,  if  a 
repleader  were  awarded,  he  might,  for  anything  the  court 
can  see,  succeed  in  establishing  the  plea  originally  put  for- 
ward as  the  ground  of  his  defence. 

But  it  may  be  urged,  that,  in  the  case  supposed  in  your 
lordships^  question,  the  finding  of  the  jury  has  established 
the  non-existence  of  notice.  To  this  the  answer  is,  that 
the  finding  in  question  is  of  a  matter  not  within  the  com- 
pass of  the  issue :  and  the  court,  I  conceive,  cannot  pay 
any  regard  to  a  finding  by  the  jury  which  has  no  tendency 
to  decide  the  issues  raised  by  the  pleadings ;  for,  the  jury 
are  sworn  only  to  decide  the  issues  joined,  and  the  parties 
cannot  be  supposed  to  have  come  prepared  to  try  anything 
else.  The  jury,  in  the  case  supposed,  have  found  as  a  hd 
that  there  was  no  notice  to  the  commissioners ;  but  the 
question  whether  there  was  such  notice  or  not,  not  having 
been  put  in  issue,  cannot  be  considered  as  ever  having  been 
tried  and  judicially  determined. 

These  reasons,  combined  with  the  absence  of  all  piece- 
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dent  for  pronouncing  a  judgment  non  obstante  reredicto  in        1840. 
a  case  where  a  valid  and  suiBBcient  plea  was  pleaded  in  the      ^q^^^^ 
first  instance^  have  led  me  to  the  conclusion  that  such  a  «• 

judgment  cannot  be  given  in  the  present  case.  [CoHman,  J*] 

6.  To  your  lordships'  sixth  question,  the  answer  is  that  a  6.  A  court  of 
court  of  error  cannot  award  a  repleader.  In  the  case  of  '^/a^wl' 
Holbech  v.  Bennett,  2  Saund.  819,  2  Keb.  769,  689,  825,  pi^der. 

2  Lev.  11,  it  was  said  by  Lord  Hale,  that,  in  the  King's 
Bench,  on  error  from  the  Common  Fleas,  it  was  antiently 
the  custom  to  award  a  repleader,  for  which  he  cited  many 
records ;  but  he  said  it  was  obsolete  and  not  in  use  in  his 
time,  and  had  not  been  done  for  one  hundred  years.  Sub- 
sequently to  this  case,  it  has  been  commonly  received  in 
the  law,  and  it  is  to  be  found  in  many  text-writers,  that  a 
repleader  cannot  be  awarded  by  a  court  of  error;  and  I 
think  rightly  so ;  for,  it  is  to  be  observed,  that,  to  deny  a 
repleader  where  it  ought  to  be  awarded,  is  error — Staple 
V.  Heydon,  6  Mod.  2 :  and  it  seems  to  follow,  that,  if  a  court 
of  error  can  award  a  repleader,  it  would  be  bound  to  do  so 
in  all  cases  in  which  the  inferior  court  ought  to  have  done 
80.  If,  then,  it  were  held  that  courts  of  error  have  the 
power  to  award  a  repleader,  it  would  follow  that  they  have 
done  wrong  in  the  course  they  have  been  pursuing  for 
so  many  years — a  supposition  which  cannot  be  admitted 
under  a  system  of  laws  professing,  as  the  English  code 
does,  to  rest  mainly  upon  precedent. 

7.  To  your  lordships'  seventh  question,  it  should  be  7.  Reiuit. 
answered,  that,  if  judgment  cannot  be  entered  for  the 
plaintiff  non  obstante  veredicto,  and  if  the  court  cannot  or 

do  not  award  a  repleader,  the  judgment  given  in  the  court 
below  ought  to  be  reversed,  and  that  judgment  cannot  be 
pronounced  for  the  plaintiffs  on  the  whole  record,  on  the 
ground  suggested. 

Your  lordships'  question  renders  it  necessary  to  consider 
the  doctrine  on  which  the  case  of  Goodbume  v.  Bowman, 
9  Bing.  532,  2  M.  &  Scott,  700,  rests ;  and  it  will  appear 
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on  consideration  that  the  present  case  does  not  fiU  within 
the  principle  on  which  that  case,  as  I  nnderstand  it,  pro- 
ceeded. The  declaration  in  Goodbwme  ▼.  Bowman  was  for 
a  libel.  The  defendant  pleaded  the  general  issue  and 
several  special  pleas  justifying  the  libel  as  true*  The  ver- 
dict was  for  the  plaintiff  on  the  general  issue  and  on  one  of 
the  pleas  of  justification,  and  for  the  defendant  on  the  other 
pleas.  The  plaintiffs  applied  for  judgment  non  obstsnte 
veredicto.  The  court  were  of  opinion  that  the  special  pleas 
contained  a  confession  of  the  action,  and  that  the  answer 
set  up  was  insufficient  by  way  of  avoidance.  But  it  wss 
observable  in  that  case  that  some  of  the  all^ations  of  the 
declaration  were  admitted  by  impfication  only,  and  not  in 
express  terms ;  and  a  doubt  might  be  suggested  whether 
there  was  a  sufficient  confession  of  all  the  material  alle- 
gations of  the  declaration.  The  court,  therefore,  went  oa 
to  say  (as  I  understand  their  meaning),  that,  even  if  tbejr 
were  not  fiilly  confessed  by  the  special  pleas,  yet,  inasmudi 
as  they  were  put  in  issue  by  the  plea  of  the  general  issue, 
and  had  been  proved  upon  the  trial,  and  a  Terdict  had 
thereupon,  they  were  as  effectually  established  on  record 
as  if  directly  and  in  terms  confessed ;  and,  the  justificstion 
being  bad  in  substance,  they  held  that  the  plaintiff  was 
entitled  to  judgment  on  the  whole  record.  But  the  pre- 
sent case  is  different.  No  question  is  made  here  whether 
there  is  a  sufficient  admission  of  the  material  all^ations 
contained  in  the  plaintiffs'  declaration :  but  the  ground  on 
which  the  plaintiffs  are  not  entitled  to  judgment,  is,  that 
the  court  cannot  see  that  the  avoidance  is  insufficient,  in- 
asmuch as  upon  an  examination  of  the  fifth  plea,  and  the 
issue  raised  upon  it,  the  court  cannot  see  sufficient  ground 
for  assuming  the  falsity  of  the  allegation  of  notice  contained 
in  the  plea.  Now,  if  it  had  appeared  judicially  firom  ai^* 
other  part  of  the  record  that  the  plaintiffs  had  had  no  such 
notice,  the  case  of  Goodbume  v.  Bowman  would  have  fur- 
nished a  precedent  in  the  plaintiffs'  favour.     But  I  see 
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nothing  in  any  other  part  of  the  record  which  can  dear  np        1840. 
the  ambiguity  on  this  point,  the  finding  of  the  jury  rcBpeot*-      owthmk 
ing  notice  not  being  entitled  to  be  conudered  as  a  judicial  «. 

determination  on  that  pointy  for  the  reasons  adverted  to  in    [coUmam,  J.] 
a  former  answer. 

In  this  state  of  the  ease,  it  seems  to  me  that  the  judg- 
ment which  ought  to  be  pronounced,  should  be  simply  a 
judgment  of  rtTcrsal^  which  will  leave  it  open  to  the  parties 
litigant  to  bring  a  new  action,  if  so  advised. 

CousBiBex,  J.---1.  In  answer  to  the  first  question  pro*  i.  Payment  by 
ponnded  by  your  lordships,  I  beg  to  state,  that,  in  my  co'uecTed^r^ 
opinion,  the  conduct  of  A.  B.,  in  the  case  supposed,  was  a  f^er  year,  a 
breach  of  the  condition  of  the  bond.     Upon  this  question  breach  of  the 

/.  .    .         condition  of  the 

it  will  not  be  necessary  to  state  the  reasons  for  my  opmion  bond, 
at  any  great  length*  The  bond  and  the  condition  are 
framed  to  secure  the  due  discharge  of  the  duties  of  the  ool* 
lector  in  his  office:  his  office  is  but  for  a  year's  duration^ 
and  his  duty  (amongst  other  things)  is,  to  pay  to  the  Be« 
eeiver-General,  at  the  times  specified,  the  monies  which  he 
shall  coUeot  upon  the  assessments  for  the  year,  in  discharge 
of  those  assessments:  to  pay  them  in  discharge  of  the  ar« 
rears  of  former  assessments  is  no  more  such  a  payment 
than  to  pay  them  on  any  private  account,  to  the  Receiver* 
G^nenl,  or  to  any  other  person,  would  be.  Whether  this 
were  done  with  or  without  the  participation  or  collusion  of 
that  officer,  seems  to  me  immaterial.  The  condition  is 
broken,  if,  with  the  knowledge  and  by  the  act  of  the  ccd** 
lector,  in  whole  or  in  part,  the  monies  collected  are  not 
paid  in  discharge  of  that  assessment  under  which  they 
were  collected. 

2.  In  the  case  suiqiosed  in  your  lordships'  second  ques-  2.  SeimiKand 
tion,  I  am  of  opinion  that  it  is  a  defence  to  the  action  that  Tnl  ^ooda  of 
the  commissioners  did  not  before  suit  seize  and  sell  the  |J*  exigence  of 
lands  and  goods  there  mentioned,  if  such  action  be  brought  ^^^^}^  ^«  ^om- 

.  ^         mustonen  had 

against  the  surety.    This  seem^  to  me  to  now  as  a  neces-  notice  or  know. 
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1840.  sary  and  direct  consequence  from  the  language  of  the  1st 

GwYNNE  proviso  in  the  13th  section  of  the  43  Geo.  3,  c.  99:  and  I 

9.  can  give  no  effect  to  that  proviso^  which  was  evidently 

TCoierid  •  J 1  ^^^^^  ^^  make  a  distinction  hetween  the  principal  and 

ledge,  a  condi-  siircty^  in  favouT  of  the  latter^  unless  by  so  construing  it. 

totheir righfto  "^^^  ^°^^  ^  ^^^^  ™*^®^  *^®  provisions  of  that  section; 

put  the  bond  in  and  it  secms  to  me  that  the  proviso  is  virtually  incoipo- 

■uit  against  the 

surety.  rated  in  the  condition  of  the  bond^  and  that  it  limits  the 

liability  of  the  surety  to  the  making  good  the  deficiency 
remaining  after  sale  of  the  collector's  lands  and  goods. 
Many  reasons  in  support  of  this  view  of  the  case  occur  to 
the  mind^  and  have  already  been  suggested  in  the  printed 
judgments  formerly  delivered  in  the  case  now  before  your 
lordships  (158) :  but  it  seems  to  me  more  satisfactoir  to  rely 
on  the  unambiguous  language  of  the  proviso  itsell    Ac- 
cording to  that^  the  surety  is  made  liable  to  be  sued,  not 
for  every  deficiency,  but  for  a  particular  and  limited  defi- 
ciency, i.  e.  that  which  shall  remain  after  sale  of  the  landB, 
tenements,  goods,  and  chattels  of  the  collector.     That  lia- 
bility only  he  must  be  taken  to  have  contemplated  when 
he  sealed  the  bond.    To  hold  that  he  may  be  sued  b^are 
sale,  for  the  general  deficiency,  is,  to  subject  him  to  a  dif- 
ferent and  enlarged  liability,  and,  in  effect,  to  expunge  the 
proviso  from  the  statute. 
3.  Seizure  and        3. 1  am  equally  of  opinion  that  the  want  of  seizure  and 
So^^oHhe*"*  sale  by  the  commissioners  will  be  an  answer  to  the  action, 
collector,  of  the  although  they  had  no  knowledge  before  the  commence- 
which  the  com-  mcut  of  the  suit,  of  the  existence  of  the  lands  and  goods. 
n^*  notice  or       This  opiuiou  I  exprcss  with  much  diffidence,  because  I  have 
conditioiJ^r^-    '«a»on  to  fear  that  it  differs  from  that  entertained  by  some 
cedent  to  their    of  mv  brethren.     But  I  arrive  at  it  upon  the  same  prin- 

right  to  put  the      .   ,     ^,     ,  ,    ,  .  ^  1   ^  I.-   ^  J 

bond  in  suit       ciple  that  led  me  to  my  answer  to  your  lordshipflr  second 
surety!  *  *        question — ^the  principle,  namely,  of  collecting  the  meaning 

(158)  See  Collins  v.  Gwynne,      Gwynne  ▼.  Burnell,  2  New  Ciet, 
9  Bing.  544,  2  M.  &  Scott,  640;      7,  2  Scott,  16. 
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and  intention  of  the  statute  from  the  tmambiguous  expres- 
sions used,  rather  than  from  any  notions  which  I  may  en- 
tertain of  what  is  just  or  expedient. 

Having  considered  with  attention  and  respect  the  reasons  tq^i^^^'^j  -i 
that  have  been  stated  in  support  of  a  contrary  opinion,  I 
I  am  bound  to  say  that  they  have  not  satisfied  my  mind. 
The  question  arises  simply  on  the  construction  of  the  pro- 
viso in  8.  13  before  referred  to:  in  terms  it  is  silent  as  to 
notice  to  the  commissioners,  or  knowledge  had  by  them: 
the  words  are — ''no  such  bond  shall  be  put  in  suit  against 
any  surety  for  any  deficiency  other  than  what  shall  re- 
main unsatisfied  after  sale  of  the  lands,  &c.,  of  such  col- 
lector, in  pursuance  and  by  virtue  of  the  directions  and 
powers  given  to  the  commissioners  by  this  act:''  and  the 
question  is,  whether  these  words  are  to  be  understood  as  if 
instead  of  them,  the  statute  had  said  — ''all  lands,  &c.,  of 
such  collector  of  the  existence  whereof,  or  otherwise,  the 
said  commissioners  shall  have  been  apprised  by  the  said 
surety  before  the  commencement  of  such  suit/'  This  is 
the  question:  and  the  test  by  which  I  think  it  ought  to  be 
tried  is  this— whether  this  addition  is  a  necessary  impUca- 
tion  from  the  words  already  used,  in  order  to  give  them  a 
sensible  meaning  and  effect.  K  by  this  test  I  can  see  that 
the  proposed  addition  is  already  necessarily  contained,  al- 
though not  expressed  in  the  statute,  it  is  of  course  not  the 
less  cogent  because  not  expressed.  But  I  cannot  concede  Rule  of  con- 
that  we  are  at  liberty,  upon  any  ground  whatever,  to  add  a  Il^em,'a«  con- 
new  term  to  the  statute.   In  saying  this,  I  am  not  unmindful  «''■•»«*  with 

"      "  ^  ,  modem  acts. 

of  the  dicta  to  be  found  in  our  books,  nor  of  decisions  upon 
old  statutes,  which  seem  to  warrant  a  more  free  dealing  with 
the  written  law ;  and,  whenever  acts  of  parliament  shall 
again  be  framed  with  the  generality  and  conciseness  with 
which  the  legislature  spoke  some  centuries  since,  it  may 
be  fit  to  consider  the  soundness  of  that  principle  of  inter- 
pretation which  they  involve :  but  it  is  enough  to  say  that 
it  is  wholly  inapplicable  to  a  modem  statute,  in  which  the 


740  IN  THE  HOUSE  OF  LOBD8, 

1840.        lagialatofe  is  csroful  to  express  all  it  intends  in  so  many 

"owYNNB      ^^*^  *^*^  ^  8^  beyond  their  necessary  implicatiosi  la  to 

V*  make,  not  to  interpret  lav.    The  principle,  then,  on  which 

ICoigridge  J 1    ^  ^^^^  ^^  ^^  ^®*  ^  *^®  Consideration  of  particular  di- 
oomstances  in  each  case,  or  a  regard  to  a  greater  or  less 
degree  of  conrenienoe,  a  more  or  less  complete  effect  to  be 
giren  to  the  presumed  intent  of  the  legislature.    Nothing, 
in  shcnrt,  which  is  founded  on  what  the  legislature  might 
better  have  done,  nor  simply  even  what  the  Iq^latnre  in- 
tended; the  sole  legitimate  inquiry  is,  I  conceive,  what  in- 
tention is  to  be  found  in  the  words  of  the  act,  expressed  or 
implied :  unless  by  wordM  written  or  words  necessarily  im- 
plied, and  ther^re  virtually  written,  the  intention  has 
been  declared,  we  cannot  give  effect  to  it. 
No  implication       Now,  that  the  words  are  sensible  by  themselves,  as  read 
derthe  a*""'    without  any  implied  addition,  nay,  that,  the  proviso  bong 
Irt'i^Mibl'r''"  framed  confessedly  for  the  benefit  of  the  surety,  the  ab- 
sence  of  the  proposed  addition  will  more  largely  effeotoate 
its  general  intent,  can,  I  think,  scarcely  be  denied.    The 
argument,  indeed,  takes  another  direction — that  it  is  ne» 
cessary  to  qualify  or  restrain  the  proviso  by  implying  the 
necessity  of  knowledge  in  the  commissioners,  in  order  to 
prevent  the  words  from  having  thdr  fhll  natural  operation, 
because  that  would  defeat  the  very  object  of  the  section 
itself.    This  seems  to  me  avowedly  to  be  an  alteration  of 
the  statute,  and  therefore  I  should  not  feel  removed  fiom 
my  position,  if  I  were  to  concede  that  the  effect  of  my  in* 
terpretation  would  be  that  which  is  alleged.    I  am  not, 
CommiMionera   however,  driven  to  such  a  concession :  if  the  commissionera 
Sew«  of™  do  their  duty,  they  will,  before  the  appointment  of  col- 
the  collector's     lecjtors  in  any  of  the  three  modes  pointed  out  by  the  9t]i, 

property.  "^  ^  "^ 

18th,  and  14th  sections  of  the  statute,  and  before  the  ad* 
mission  of  any  persons  to  be  sureties,  take  care  to  inform 
themselves  of  the  properties  of  the  collectors,  in  such  a 
manner  as  to  prevent  any  practical  difficulty  arising  from 
the  proviso.     I  observed,  in  passing,  that,  though  there 
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are  three  modes  of  appomtment  mentioned  in  the  statute,        1840. 
and  in  one  of  them  the  commissioners  themselves  are  the      t,    ^    " 

GWYNNB 

parties  to  select  the  collector,  yet  the  same  form  of  condi-  »* 

tion  and  the  same  proviso  applies  to  all — a  drcumstance   r^j^^i^^  j  -t 
not  without  its  weight  in  respect  of  the  argument  founded 
on  the  difference  as  to  the  knowledge  of  the  circumstances 
of  the  collector,  which  it  is  said  may  be  presumed  to  exist, 
between  the  commissioners  and  the  sureties. 

I  do  not  notice  iu  detail  the  different  suggestions  which 
have  been  made  in  favour  of  the  qualified  interpretation  of 
the  proviso,  and  which  are  founded  on  considerations  of 
inconvenience  or  liability  to  fraud  in  the  literal  one ;  be- 
cause my  argument,  if  a  sound  one,  denies  the  admissi- 
bility of  any  such  considerations.  But  one  argument  that 
has  been  used  demands  an  answer.  It  is  said,  that,  the  Ante,p.729, 
proviso  being  for  the  benefit  of  the  surety,  justice  requires 
that  he  should  inform  the  commissioners  of  those  circum- 
stances which  bring  him  within  its  reach.  I  own  this  ap- 
pears to  me  to  beg  the  question,  or  to  misrepresent  the 
situation  of  the  parties  >--\f  my  contract  has  only  been  to 
be  answerable  for  what  shall  remain  after  seizure  and  sale 
of  my  principaFs  property;  ifjon  cannot  sue  me  for  any- 
thing tiU  you  have  exhausted  that  primary  fund — ^what 
principle  of  justice  requires  that  I  should  undertake  the 
responsibility  of  discovering  that  fund  ?  why  am  I  to  help 
you  to  the  performance  of  this  condition  which  is  to  give 
you  a  right  of  action  against  myself?  If,  indeed,  it  can  be 
shewn  that  I  collude  with  my  principal,  or  take  any  step 
to  conceal  or  make  away  with  his  property,  any  presump* 
tion  may  properly  be  made  against  me.  Something  ana*  Analogy  of  n^ 
logous  to  this,  though  not  expressly  in  point,  is,  the  course  X^q1^2^^2s. 
of  decisions  with  regard  to  the  landlord's  re-entry  under 
the  4  Geo.  2,  c.  28,  where  no  sufficient  distress  is  found  on 
the  premises — the  burthen  of  search  in  every  part  of  the 
premises,  and  of  proof  that  no  distress  was  there,  is  cast  on 
the  landlord :  but,  if  the  tenant  is  shewn  to  impede  such 
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[Coieridge,  J.] 


4.  DefeDdant 
eDtitled  to  a 
Terdict  on  the 
iMue  arising 
out  of  the  fifth 
plea. 


6,  Plaintiffs  not 
entitled  to  judg- 
ment non  ob- 
stante veredicto 
on  the  issue 
arising  out  of 
the  fifth  plea. 


Bearch  in  any  way,  the  presumption  immediately  shifts, 
and  is  cast  upon  the  tenant. 

I  cannot  but  feel,  in  conclusion,  that  the  argument  on 
the  other  side  is  but  a  disguised  attempt  to  alter  a  law 
which  is  thought  to  be  imperfectly  expressed.  To  do  this 
is  always  unjust  in  the  particular  case,  because  it  works  an 
ex  post  facto  alteration  of  the  contract  between  the  par- 
ties, and  unsound  in  legal  principle.  My  sense  of  the 
practical  importance  of  this  doctrine  must  be  my  excuse 
for  having  troubled  your  lordships  so  long  with  my  answer 
to  the  third  question. 

In  answer  to  your  lordships^  fourth  question,  I  b^  to 
state,  that,  in  my  opinion,  on  the  facts  supposed,  the  issue 
raised  by  the  rejoinder  ought  to  be  found  for  the  defend- 
ant. The  allegation  and  denial  of  notice  in  the  plea  and 
replication  appear  to  me  immaterial :  the  rejoinder,  there- 
fore, rightly  passed  them  over,  and  tendered  the  issue  on 
that  which  was  material — on  which  there  has  been  a  sen* 
sible  finding  by  the  jury. 

5.  As  a  judgment  non  obstante  veredicto  is  alwap  upon 
the  merits,  and  assumes,  not  only  that  the  defence,  even 
if  good  in  form  and  true  in  fact,  is  bad  in  law,  but  that  it 
discloses  a  confession  of  the  plaintiff's  case,  the  hinge  upon 
which  the  answer  to  your  lordships'  fifth  question  will 
turn  must  be,  whether  the  rejoinder,  being  by  the  stgaposi- 
tion  (but  not  in  my  opinion)  bad  in  point  of  law,  though 
true  in  fact,  also  confesses  the  remaining  allegations  of 
the  replication  which  it  has  not  denied.  In  terms,  a  plead- 
ing of  this  description,  which  merely  selects  for  denial  one 
of  many  facts  alleged  in  the  previous  pleading,  admits 
nothing  as  to  the  residue.  For  the  purpose,  indeed,  of 
trial  before  the  jury,  every  thing  is  admitted  but  that 
which  is  denied :  where,  however,  the  fact  so  denied  and 
found  is  immaterial,  a  distinction  has  always  been  tak^i 
between  a  pleading  of  this  sort  and  one  which  confesses 
and  avoids.     In  the  case  of  Pltmmer  v.  Lee,  2  M.  &  Wels- 
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hj,  495^  5  Dowl.  755,  the  court  of  Exchequer  acted  upon         1840. 

this  distinction.  The  same  distinction  in  principle  appears      owtkns 

to  have  been  recognised  as  early  as  in  the  case  of  Pitts  y.  »• 

Burn  ELL. 
Polehampton,  1  Lord  Baym.  390,  in  which  Lord  Holt  took    rcoitridge  J.] 

this  difference — ^that,  ''where  the  defendant's  plea  con- 
fesses the  duty  demanded  by  the  plaintiff,  and  does  not 
ayoid  it  sufficiently,  if  the  issue  be  immaterial,  and  found 
Jbr  the  plaintiff,  he  shall  have  judgment;  but,  if  the  de- 
fendant's plea  goes  in  discharge  of  the  action,  and  the 
issue  is  taken  immaterially,  and  verdict  for  the  plaintiff,  a 
repleader  shall  be  granted/'  I  therefore  beg  to  answer 
this  question  in  the  negatiye. 

6.  In  the  case  of  Bennet  y.  Holbech,  2  Saund.  319,  Lord  6.  A  court  of 
Hale  said  that  it  had  eyen  then  become  obsolete  for  the  award  a  re- 
court  of  King's  Bench  to  award  a  repleader  on  a  writ  of  P***^*'- 
error :  and  it  has  eyer  since,  I  belieye,  been  the  under- 
stood practice  that  a  repleader  cannot  be  awarded  by  a 

court  of  error.  Your  lordships  are  not  in  possession  of 
the  record :  and  I  do  not  see  how  you  can  carry  into  effect 
that  which  judgment  of  repleader  is  intended  to  produce. 
This  judgment  directs  that  the  parties  replead,  and  the 
cause  begins  again  from  the  point  at  which  the  defect  in 
the  pleading  appears :  it  is  calculated,  therefore,  to  bring 
them  to  a  material  issue  in  fact  or  law :  and  the  House 
would  be  called  upon  to  perform  the  functions  of  an 
original  court  for  the  trial  of  the  cause,  without  having 
the  record  in  its  possession,  or  the  means  of  summoning  a 
jury,  giving  day  to  the  parties,  or  using  any  of  that  ma- 
chinery by  which  in  the  courts  below  causes  are  regularly 
carried  on  to  judgment. 

7.  Your  lordships'  seventh  question  is  new.     In  an-  7.  Reiuiu 
swering  it,  I  must  assume  that  the  opinion  which  I  have 
ventured  to  express  in  answer  to  your  third  question  is 
erroneous,  and  also  that,  if  there  had  only  been  the  fifth 

plea  pleaded,  the  cotirt  below  should  have  directed  the 
parties  to  replead.      In  that  state  of  things,  as  I  have 
VOL.  I.  c  c  c 
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.1840.        already  stated  that  I  tliink  your  lordships  cannot  award 
''' — "^ — ^      that  judgment,  I  see  no  other  course  that  would  have 
«.  been  open  for  this  House,  but  simply  to  have  reversed  the 

rriiZirf'*^'j  1  j^^g™®^*  ^^^  *^®  plaintiflFs  pronounced  below.  The  ques- 
tion then  arises,  whether  the  fact  of  there  being  other 
pleas  and  other  issues  on  the  record  so  found  that  upon 
them  a  satisfactory  judgment  could  have  been  pronounced 
for  the  plaintiffs  below  if  the  fifth  plea  had  not  been 
pleaded,  will  enable  this  House  now  to  pronounce  that 
judgment,  although  the  fifth  plea  be  there,  and  the  issue 
arising  oa  it  not  disposed  of  satisfactorily.  Upon  principle 
I  should  have  no  difficulty  in  answering  this  question  in 
the  negative.  The  fifth  plea  is  pleaded  to  the  whole  caose 
of  action.  In  what  way  a  material  issue  raised  upon  it 
may  be  disposed  of,  the  House  cannot  at  all  antidpate 
judicially:  it  may  be  for  the  defendant  below;  and,  if  so, 
all  the  other  issues  become  wholly  immaterial.  To  pro- 
nounce judgment,  then,  as  to  the  whole  record^  in  this 
state  of  it,  is,  to  exclude  one  party  from  a  defence  on 
which  he  relies,  to  prejudge  one  defence  by  conclusions 
drawn  from  the  demerits  of  other  defences.  This  injustice 
is  prevented  by  the  rule,  which  I  have  always  considered 
universal  and  inflexible,  that  each  plea  is  to  be  looked 
at  by  itself  for  all  purposes,  except  where  by  reference  it 
incorporates  any  of  the  allegations  of  another.  If,  indeed, 
the  House  saw  that  the  issue  on  any  one  good  plea  was  in 
favour  of  the  defendant,  the  merits  of  the  other  pleas 
might  be  disregarded.  But  that  is  only  because  they  then 
become  immaterial  as  to  the  final  issue  of  the  cause. 

I  have  stated,  that,  upon  principle,  this  did  not  appear 
to  me  a  difficult  question.  But  I  am  aware  of  the  case  of 
Goodbume  v.  Bowman,  9  Bing.  532,  2  M.  &  Scott,  700, 
where,  in  a  considered  judgment  of  the  court  of  Common 
Fleas^  expressions  are  to  be  found  at  variance  with  the 
opinion  I  have  expressed.  I  feel  the  full  weight  of  that 
high  authority;  but  I  am  bound  to  express  to  your  lord- 
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ships  the  opinion  which  I  still  entertain;  and  it  is  some        1840. 
satisfaction  to  me  to  observe  that  the  principle  on  which       gwymwb 
I  relv  is  expressly  asserted  in  the  same  judgment,  and  ^' 

that  the  departure  from  it,  which  I  cannot  acqmesce  m,  r^^ig,^-^  j.^ 
is  not  necessary  to  the  decision  then  made  by  the  court. 

Upon  the  whole,  therefore,  my  answer  to  this  question 
is,  that,  on  the  supposition  made,  the  judgment  below 
ought  to  be  simply  reversed. 

Williams,  J. — 1.  As  it  so  happens  (singularly  enough,  i.  Payment  by 
it  seems),  that,  upon  the  first  question  proposed,  there  is  niescoUe^to 
no  difference  of  opinion,  I  shall  trouble  your  lordships  ^^^^^^l^^ 
very  shortly  in  answer  to  it.     I  think  that  the  payment  breach  of  the 

i.  ^       *.   .1  .      1   -I       .^  •.«  «        ^       condition  of  the 

of  part  of  the  money  received  by  the  collector  for  the  bond. 
year  1828  to  the  account  or  service  of  former  years,  was  a 
clear  breach  of  the  condition  of  the  bond.  It  seems  to 
me  that  such  application  of  the  money  differs  in  no  respect 
from  the  payment  by  the  collector  of  any  other  debt  con- 
tracted  at  any  other  time  and  in  any  other  manner. 

2.  The  answer  to  the  second  question  must  depend  upon  2.  Seiiure  and 
the  true  construction  of  the  proviso  in  the  13th  section  of  and^MdTofthe 
the  43  Geo.  3,  c.  99.    That  section,  after  declaring  that  ^J^^J";  "/^ ** 
collectors,  if  required,  shall  find  good  and  sufficient  secur-  which  the  com- 

,,,.,  -i-iiiKii*         miMioneri  had 

ity  by  bond,  in  the  manner  prescribed,  has  the  followmg  notice  or  know- 
proviso — ''That  no  such  bond  shall  be  put  in  suit  against  ion^recedent" 
any  surety  or  sureties  for  any  deficiency  other  than  what  to  their  right  to 

^  'f  ^  ^  pm  iiie  bond  m 

shall  remain  unsatisfied  after  sale  of  the  lands,  tenements,  suit  against  the 
goods,  and  chattels  of  such  collector,  in  pursuance  and  by  "^^y* 
virtue  of  the  directions  and  powers  given  to  the  respective 
commissioners  by  this  act.'^  In  considering  the  true  in^ 
tent  and  meaning  of  this  proviso,  I  pass  by  the  opposite 
inconveniences  which  have  been  pressed  in  argument,  by 
observing  that  they  may  probably  be  considered  as  balanc- 
ing each  other.  Our  business,  however,  is  with  the  con- 
struction of  the  statute :  and,  if  that  be  ascertained,  con- 
sequences are  to  be  neglected.    And  the  proper  construc- 

c  c  c  2 
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1640.  tion  is,  to  give  eflfect  to  the  intention  of  the  legialatnie  as 
GwTNMB  ^^  ^  possible;  and,  if  there  be  provisions  seemingly  in- 
^   «-  consistent,  to  reconcile  them  so  as  to  further  that  inten- 

[Wiiiiamt,JJ]  tion.  This,  I  apprehend,  is  true  generally,  and  will  pro- 
bably not  be  doubted.  If,  however,  any  authorities  be 
requisite,  they  may  be  found  in  Comyns's  Digest,  PartiO' 
fneni,  (R.  10).  Now,  that  the  proviso  was  introduced 
expressly  for  the  benefit  of  the  surety,  seems  to  me  to 
admit  of  no  doubt;  I  can  attribute  to  it  no  meaning 
or  effect  at  all,  except  that  be  the  object.  The  lan- 
guage seems  to  me  to  be  perfectly  plain  and  appropri- 
ate. The  object  also  is  quite  consistent  with  the  posi- 
tion of  the  surety,  and  his  relation  to  the  principal;  be- 
cause there  is  nothing  in  the  bond  in  question,  or  in 
that  relation,  to  raise  an  inference  that  the  former  should 
be  liable  except  upon  failure  of  the  latter.  This  proviso 
also  is  introduced  in  a  manner  equally  consistent  witli  this 
view  of  the  subject.  In  the  earlier  part  of  the  section,  the 
liability  of  the  surety  is  described;  and  then  comes  the 
proviso,  imposing  a  restriction  upon  that  liabiKty.  Except, 
therefore,  the  application  of  the  lands  and  goods  (if  any) 
be  deemed  a  condition  precedent  to  calling  upon  the  surety 
to  make  good  ''the  deficiency,'^  no  effect  is  given  to  the 
proviso,  and  it  might  as  well  be  expunged  altogether. 
Either  the  proviso  does  impose  this  condition,  or,  in  my 
opinion,  it  does  nothing.  I  am  desirous  of  bringing  before 
your  lordships  in  as  concise  a  form  as  possible  what  occurs 
to  me  upon  this  part  of  the  subject :  it  has  been  pursued 
more  fully  and  in  detaQ  (if  that  should  be  thought  worthy 
of  reference)  on  a  former  occasion  (159). 

I  have  before  observed  that  the  words  of  the  proviso 
seem  to  me  plain  and  unambiguous :  they  are — ^''no  such 
bond  shall  be  put  in  suit  against  any  surety  or  sureties  for 
any  deficiency  other  than  what  shall  remain  unsatisfied 

(159)  See  2  New  Cums,  9,  2  Scott,  26. 
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after  sale  of  the  lands^  goods/'  &c.^  of  the  collector;  that 
hj  no  bond  shall  be  put  in  suit  for  the  arrears  of  the  col- 
lector ,  but  only  for  the  deficiency,  if  any^  after  his  property- 
has  been  applied,  as  in  reason  and  justice  it  ought,  to  dis- 
charge those  arrears,  as  far  as  it  will  go.  The  distinction 
seems  to  me  to  be  obvious  and  plainly  marked  between  the 
collector  and  the  surety.  By  the  52nd  section  (160)  which 
contains  the  "  directions  and  powers''  alluded  to  in  the  pro- 
viso, the  commissioners  are  authorized  and  impowered  (not 


(160)  Sect.  52  enacts,  '<  That,  if 
any  such  collector  or  collectors  shall 
neglect  or  refuse  to  pay  any  sum 
or  sums  of  money  which  shall  be 
by  him  or  them  received  as  afore- 
said, as  in  and  by  this  act  is  di- 
rected, and  shall  detain  in  his  or 
their  hands  any  money  received  by 
them  or  any  of  them,  and  not  pay 
the  same  at  such  time  as  by  this 
act  is  directed,  or  shall  have  wil- 
fully refused  to  give  an  accoimt  to 
such  conomissioners  as  aforesaid  of 
the  sums  by  him  or  them  collected 
in  manner  before  directed,  the  said 
respective  commissioners,  or  any 
two  or  more  of  them,  in  their  re- 
spective jurisdictions,  are  hereby 
authorvud  and  impowered  to  im- 
prison the  person  and  seize  and  se- 
cure the  estate,  as  well  freehold  as 
copyhold,  and  all  other  estate,  both 
real  and  personal,  of  such  collector 
or  collectors  to  him  or  them  be- 
longing, or  which  shall  descend  or 
come  into  the  hands  or  possession 
of  his  or  their  heirs,  executors,  or 
administrators,  wheresoever  the 
same  can  be  discovered  and  found ; 
and  such  commissioners  who  shall 
ao  seize  and  secure  the  estate  of 
any  collector  or  collectors,  shall  and 
they  are  hereby  empowered  to  ap- 
point a  time  for  a  meeting  of  the 
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commissioners  for  such  division, 
city,  town,  or  place,  and  there  to 
cause  public  notice  to  be  given  of 
the  place  where  such  meeting  shall 
be  appointed,  ten  days  at  least  be- 
fore such  meeting;  and  the  com- 
missioners present  at  such  meeting, 
or  the  major  part  of  them,  in  case 
the  accounts  of  such  collector  be 
not  duly  delivered,  or  the  monies 
detained  by  any  such  collector  or 
collectors  be  not  paid  or  satisfi- 
ed, as  ought  to  be  done  according 
to  the  directions  of  this  act,  shall 
be  and  are  hereby  impowered  and 
required  to  sell  and  dispose  of  aU 
such  estates  which  shall  be  for  the 
cause  aforesaid  seized  andsecured^ 
or  any  part  of  them,  to  satisfy  and 
pay  into  the  hands  of  the  Receiver- 
General  the  sum  that  shall  not  be 
so  accounted  for,  or  shall  be  so  de. 
tained  in  the  hands  of  such  collec- 
tor or  collectors,  their  heirs,  exe- 
cutors, or  administrators,  respect- 
ively, together  with  the  reasonable 
costs  and  chaiges  of  recovering, 
raising,  and  paying  the  same;  which 
costs  and  charges  shall  be  ascer^ 
tained  and  settled  by  the  said  com- 
missioners, and  the  overplus  (if 
any)  shall  be  restored  to  the  person 
who  owned  the  estate  before  the 
sale  thereof!" 
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required)  to  make  sale  of  the  lands  and  goods  of  the  col- 
lector. Against  him,  therefore,  the  bond  maj  be  pat  in 
suit  before  sale ;  for,  he  is  not  within  the  benefit  of  the  pro- 
viso ;  whereas  that  was  framed  expressly  for  the  protection 
of  the  surety,  and  he  (the  latter)  in  my  opinion  cannot  be 
sued  before  sale  made,  if  practicable. 

When  I  before  observed  to  yonr  lordships  that  the  lan- 
guage of  the  proviso  seemed  to  me  to  be  free  from  doubt, 
I  was  not  unmindful  of  the  criticism  which  has  been  made 
upon  the  words  ''  no  such  bond  shall  be  put  in  suit,''  as  if 
they  were  distinguishable  and  might  have  a  different  mean- 
ing from  ''no  action  shall  be  brought,^'  or  ''no  proceed- 
ings shall  be  had  or  taken.''  I  am,  however,  unable  to 
perceive  any  distinction,  and  cannot  but  think,  that,  both 
in  common  parlance  and  in  legal  acceptation,  the  terms  are 
identical  and  have  precisely  the  same  meaning.  That  they 
would  be  so  understood  in  a  popular  sense,  I  think  is  be- 
yond a  doubt ;  and  that  they  ought  to  be  so  understood 
legally,  I  also  think.  I  observe  that  Lord  Tenterden, 
in  Peppin  v.  Cooper,  2  B.  &  Aid.  431,  where  the  question 
was  upon  this  same  act  of  parliament,  uses  two  of  the 
phrases  in  exactly  the  same  sense.  His  lordship,  whose 
general  precision  and  accuracy  of  expression  are  well  known, 
observes:  "I  am  clearly  of  opinion  that  the  bond  might 
be  "jTtf/  in  suit  without  selling  the  goods  of  Pepper,  who, 
in  this  case,  was  a  mere  surety ;  for,  although  it  appears  on 
the  face  of  the  bond  that  he  is  a  collector  also,  still  he  is 
not  the  collector  contemplated  by  the  act,  whose  goods 
must  be  sold  before  proceedings  are  had  t^Mtn  the  bond 
against  the  surety.  And,  what  is  the  distinction  between 
'proceedings  had  upon  the  bond'  and  'action  bron^t 
upon  the  bond  ?' "  Hoboyd,  J.,  says :  "  I  also  think  that 
this  bond  may  be  put  in  suit  against  the  surety,  although  it 
may  happen  that  another  person  has  been  jointly  appointed 
a  collector,  without  first  selling  the  lands  and  goods  of  that 
person ;  for,  the  collector  contemplated  by  the  act,  whose 
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goods  are  to  be  sold  premomly  to  the  bond  being  put  in  stiitj 
is,  the  collector  who  has  made  default"  Having  mentioned 
this  case  with  a  view  to  the  understanding  of  the  expressions 
upon  which  I  was  commenting,  I  beg  leave  to  observe 
that  I  would  by  no  means  press  or  strain  any  inference 
dedudble  therefrom.  I  am  quite  aware  that  it  is  no 
authority  bearing  upon  the  present  case,  nor  an}rthing  like 
it.  The  decision  merely  is,  that,  whereas  two  collectors  had 
been  appointed^  and  one  only  had  made  default,  it  was  not 
necessaiy  to  sell  the  non-defaulting  collector's  lands  and 
goods  before  having  recourse  to  the  surety.  But  it  is,  at 
the  same  time,  undeniable  that  both  the  learned  judges  do 
expressly  allude  (to  say  no  more)  to  the  sale  of  the  default- 
ing  collector's  lands  and  goods  as  a  condition  precedent  to 
resorting  to  the  surety.  This  view  of  the  subject  seems  to 
be  in  conformity  to  what  was  very  early  laid  down  upon 
it  (161). 

8.  The  third  question  I  must  beg  leave  to  answer  with 
some  qualification ;  the  reason  for  which  I  hope  to  make 
^)paient,  when,  in  answer  to  the  next  question,  I  shall 
have  to  consider  the  eflfect  of  the  rejoinder  to  the  repli- 
cation to  the  fifth  plea,  the  finding  of  the  jury  thereon,  and 
the  general  result  therefrom.  If  I  am  to  suppose  that  the 
commissioners  "had  no  knowledge"  after  due  and  reason- 
able diligence  exerted  by  them  to  ascertain  the  fact,  of  the 
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(161)  Magna  Charts,  Cb.  8. 
**  How  sureties  shall  be  charged  to 
the  King." 

**  We  or  our  bailiffs  shall  not 
seize  any  land  or  rent  for  any  debt, 
as  long  as  the  present  goods  and 
chattels  of  the  debtor  himself  be 
ready  to  satisfy  therefore.  Neither 
shall  the  pledges  of  the  debtor  be 
distrained,  as  long  as  the  principal 
debtor  is  sufficient  for  the  payment 
of  the  debt.     And,  if  the  principal 


debtor  fail  in  payment  of  the  debt, 
having  nothing  wherewith  to  pay, 
or  will  not  pay  where  he  is  able, 
the  pledges  shall  answer  for  the 
debt.  And,  if  they  will,  they  shall 
have  the  rents  and  lands  of  the 
debtor,  until  they  be  satisfied  of 
that  which  they  before  paid  for 
him,  except  that  the  debtor  can 
shew  himself  to  be  acquitted  against 
the  said  sureties." 


8.  Seiiore  and 
sale  oflands  and 
goods  of  the 
collector,  of  the 
existence  of 
which  the  com- 
missioners [due 
and  reasonable 
diligence  hav- 
ing been  exert- 
ed by  them  to 
ascertain  the 
fact]  had  no 
notice  or  know- 
ledge, not  a 
condition  pre- 
cedent to  their 
right  to  put  the 
bond  in  suit 
against  the      ^ 
surety. 
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existence  of  lands  and  goods  of  the  collector  wluch  ihey 
might  have  seized  and  sold,  it  seems  to  me,  that,  mider 
such  circumstances,  a  good  defence  could  not  be  made  by 

BU&MBLL. 

twaiiamt  J.]  tl^6  s'^^ty-  If,  howcvcr,  the  Commissioners  "hadnohuna- 
Udge"  from  the  same  cause  that  always  occasions  ignorance 
— simply,  not  trying  to  learn — ^I  think  there  may  be  a  good 
defence,  from  the  fact  of  the  possession  of  lands  and  goods 
by  the  collector,  after  his  defiiult  and  before  action  brought, 
even  though  the  commissioners,  upon  the  suppontion  last 
made,  were  ignorant  of  the  existence  of  either.  This  is  said 
upon  an  assumption  at  present  (to  be  considered  more  folly 
presently)  that  neither  from  the  statute,  nor  from  any 
general  rule  of  law,  is  the  surety  bound  to  give  any  notice, 
or  furnish  any  knowledge  (your  lordships,  it  seems,  undo^ 
standing  the  expressions  to  be  equivalent,)  whatever  to  the 
commissioners  of  the  existence  of  lands  or  goods  of  the 
collector.  I  will  endeavour  to  explain  my  meaning  by  re- 
ference to  the  pleadings  themselves: — Suppose  the  fifth 
plea  to  have  stood  as  it  does,  omitting  the  all^ation  of 
notice :  if  the  replication,  by  appropriate  allegations,  had 
shewn  reasonable  diligence  in  the  commissioners  to  discover 
lands  and  goods  of  the  collector,  and  that  none  could  be 
found,  it  seems  to  me  that  such  replication  would  have 
been  an  answer  to  the  plea.  If,  on  the  other  hand, 
the  replication  had  merely  stated  that  the  commissionen 
had  no  notice,  or  no  knowledge,  of  any  lands  or  goods,  it 
would,  in  my  opinion,  contain  no  answer  at  all,  and  would 
be  bad  on  general  demurrer. 
4.  DeTendtBt  4.  The  fourth  question  raises  the  points  upon  which  so 
▼e^dfonthe  S^^^^  ^  difference  and  variety  of  opinion  unfortunately 
i^^'edS^rid  ^^^^  amongst  the  judges:  and  in  our  answer  to  this 
out  of  the  fifth  question,  I  adopt  the  supposition  contained  in  it,  vis.  that 
^  ^  issue  has  been  joined  upon  the  rgoinder,  and  that  upon 

that  issue  there  is  a  finding  of  the  jury  in  the  words  stated 
in  the  question,  and  that  finding  is  in  its  terms  for  the 
defendant  below :  whether  it  be  so  in  substance,  remains 
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to  be  considered.  And,  for  this  purpose,  it  may  be  neces- 
sary to  advert  to  the  course  and  state  of  the  pleadings 
from  the  said  fifth  plea  downwards. 

That  plea  alleges,  that,  before  the  exhibiting  of  the  bill,  iwmmt^jA 
the  collector  had  lands  and  goods  within  the  jurisdiction 
of  the  commissioners  which  might  have  been  seized  &c.,  of 
which  the  plaintiffs  had  notice.  The  replication  thereto 
is,  that  the  collector  had  no  lands  of  which  the  plaintiffs 
had  notice,  and  that  all  the  goods  of  which  the  plaintiffs 
had  notice  were  seized  and  sold,  and  that,  after  such 
seizure,  there  were  no  goods,  &;c.,  of  which  the  plaintiffs 
had  notice,  liable  to  be  seized  &c.  The  rejoinder  (dropping 
all  mention  of  notice)  states,  that,  after  failure  by  the  col- 
lector, he  had  lands  which  ought  to  have  been  seized  and 
sold,  and  that  all  the  goods  &c,  of  the  collector,  at  his 
failure,  which  could  and  might  have  been  discovered  and 
found,  were  not  seized  and  sold;  and  concludes  to  the 
country :  and  the  plaintiffs  add  the  similiter.  And,  how 
far  the  facts  contained  in  that  rejoinder,  and  the  corre* 
sponding  finding  of  the  jury,  amount  to  a  defence,  without 
the  fact  of  the  plaintiff's  below  having  notice  of  such  lands 
and  goods,  is  the  question:  and  that,  perhaps,  may  be 
tried  as  conveniently  as  in  any  other  manner  by  examining 
whether  the  fifth  plea  would  have  been  a  good  defence  to 
the  action,  if  the  allegation  of  notice  had  been  omitted 
altogether.  The  statute  is  entirely  silent  upon  the  subject. 
The  proviso,  in  especial  aid  and  protection  of  the  surety, 
contains  no  allusion  to  notice  from  him  being  requisite : 
nor  is  there,  in  my  opinion,  anything  in  the  relation  of  the 
surety  to  his  principal  requiring  any  such  notice  from 
him.  The  language  of  the  52nd  section — "  wheresoever 
the  same  can  be  discovered  and  found'' — ^to  which  refer- 
ence has  been  made  upon  this  part  of  the  case,  seems  to 
me  to  have  relation  merely  to  the  powers  of  the  commis- 
sioners in  the  pursuit  of  the  property  of  the  collector,  and 
to  enlarge  those  powers.    I  cannot  think  that  it  bears 
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GwTMNB      possible  to  constme  the  meaning  of  the  expression  to  be, 

«-  that  such  property  as  the  commissioners  had  not  notice  of 

Bu&KELL.         -,,  ,,  , 

[wmiam,  J.]  °^"^  *"®  surety  must  be  deemed  property  "  th4U  could  not 
be  discovered  and  found"  And  moreover,  when,  it  may 
be  asked,  is  notice  to  be  given  by  the  surety  ?  It  is  not 
pretended  that  any  is  due  to  him;  and,  accordingly,  the 
first  information  he  will  receive  of  the  fSEuluie  of  his  prin- 
cipal, and  his  own  liability,  will  probably  be  the  service  of 
the  writ. 
As  to  the  ne-         But,  further,  it  seems  to  be  material  to  ascertain  what 

cessity  of  aver-     •,  -,       mt  i-i««i  ■•  •<• 

ring  notice.  the  rule  of  law  generally  is  with  respect  to  the  necessity  of 
averring  notice.  And,  upon  this  point,  I  take  it  to  be 
clear,  that,  where  a  hct  lies  equally  within  the  knowledge 
of  both  parties,  the  party  pleading  need  not  aver  notice  to 
the  other;  and  still  less  is  it  necessary^  where  the  means 
of  knowledge  are  more  especially  within  the  reach  of  that 
other.  Upon  a  point  I  presume  hardly  questionable,  I 
should  be  sorry  to  weary  your  lordships  with  nnnecessaiy 
dtation,  and  will  therefore  refer  generally  to  the  case  of 
Cutler  V.  Southern,  1  Saund.  117,  and  note  (2)  by  Serjeant 
Williams,  and  to  2  Saund.  62  a,  n.  (4).  As  this  point, 
however,  seems  to  me  to  have  an  important  bearing  upon 
the  whole  subject,  I  will  refer  more  particularly  to  one 
case  only  of  some  notoriety,  in  which  this  question  arose. 
I  allude  to  the  case  of  Rex  v.  HoUond,  5  T.  B.  607,  which 
was  an  information  against  the  defendant,  with  others,  for 
malversations  in  office  whilst  one  of  the  Council  at  Madras, 
for  not  having  foreseen  and  provided  against  the  out- 
break of  Tippoo  Sultaun.  The  seventh  count  of  that  in- 
formation charged,  especially^  that  the  defendant  had  not 
sent  notice  of  the  rupture  between  the  Sultaun  and  the 
East  India  Company  to  the  Governor  at  one  place  andto  a 
General  at  another.  To  the  information  there  was  a  gene- 
ral demurrer;  and  the  objection  to  the  seventh  count  was, 
that  there  was  no  averment  c^  notice  tq  the  defendant  of 
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the  rapture  wliich  he  was  charged  with  not  notifying  to 
others.  The  courts  observing  that  the  case  was  one  of  great 
importance^  took  time  to  consider  of  their  judgment^  which 
Lord  Kenyon  afterwards  delivered.  Upon  this  point  he  is 
reported  to  have  said :  '*  The  objection  (that  is,  to  the 
seventh  connt),  that  notice  to  the  defendant  is  not  suffi* 
ciently  averred^  seemed  to  be  pretty  much  abandoned  by 
the  defendant's  counsel,  in  consequence  of  what  fell  from 
the  Bench  in  the  argument.  The  rules  stated  by  Mr. 
Wood  in  his  argument  seemed  to  shew  the  true  grounds 
upon  which  notice  is  or  is  not  required  to  be  averred.^' 
And,  upon  reference,  it  will  be  found  that  the  rule  which 
received  the  matured  approbation  and  adoption  of  the 
4xyurt,  is  thus  laid  down  :—*"  Notice  here  merely  means 
knowledge  (as  your  lordships  understand  it  in  this  case) ; 
and,  where  the  matter  is  as  much  in  the  knowledge  of  the 
defendant,  or  more  than  in  any  other  person,  the  law  pre- 
sumes that  he  had  knowledge.  16  Yin.  Abr.  ^Notice/ 
(A.  2),  pi.  10, — '  None  is  bound  by  the  law  to  give  notice 
to  another  of  that  which  that  other  person  may  otherwise 
inform  himself  of ;'  and  in  pi.  12 — '  Notice  is  not  necessary 
where  the  thing  lies  as  much  in  the  cognizance  of  the  one 
as  the  other.'  Now,  here  (continued  the  late  very  learned 
Baron)  all  the  facts  of  which  the  defendant  should  have 
had  notice,  are  of  such  a  nature  that  it  was  lus  duty  as  a 
member  of  the  Council  at  Madras  to  know  them.'' 

It  remains,  therefore,  to  consider  how  the  matter  stands 
as  between  the  surety  and  the  commissioners  in  this  par- 
ticular; and,  in  so  doing,  I  shall  reject  all  attempts  at  an 
inference  arising  from  general  probabilities  (such  as,  the 
care  and  foresight  of  the  surety  in  entering  into  the  en- 
gagement, or  the  contrary — ^what  inquiries  he  might  or 
might  not  make  into  the  substance  of  his  principal,)  as 
utterly  precarious  and  insecure. 

It  seems  to  me  that  our  duty  is  to  examine  what  and 
with  whom  the  means  of  knowledge  are,  according  to  the 
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Duty  of  the 
commiasioDcn 
on  the  appoint- 
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1840.        provisions  of  tlie  act  of  parliament  itself.    Nov,  so  fiir  as 
^"■""JJ^      the  surety  is  concerned,  the  statute,  as  might  be  expected, 
«•  is  silent  as  to  the  recommendation  of  caution  or  means  of 

TwmumttJ.']  information:  he  is  left  to  himself.  With  the  commis- 
mentofacoi-  sioncrs,  howcver,  the  case  is  otherwise:  by  the  9th  sec- 
*^^''  tion,  they  are  to  appoint  assessors,  who  are  to  act  upon 

oath,  and  moreoyer  are  to  be  charged  and  instructed  by 
the  commissioners  in  the  requisites  for  discharging  their 
duty.  Further,  by  the  same  section,  the  assessors  are  to 
return  two  or  more  able  and  sufficient  persons  of  the  places 
for  which  the  assessors  act,  to  be  collectors.  It  seems  to 
be  clear,  therefore,  that,  in  the  due  performance  of  their 
duty,  the  assessors  are  bound  to  inquire  into  the  sufficiency 
of  the  persons  returned,  including,  of  course,  their  sub- 
stance and  property :  and,  if  the  matter  had  rested  here,  it 
might  perhaps  have  been  not  unreasonably  considered  as 
a  statutory  mode  pointed  out  to  the  commissioners  of  as- 
certaining by  deputed  authority  the  means  of  the  persons 
to  be  appointed.  But  the  section  goes  further,  and  enacts 
that  the  persons  so  returned  by  the  assessors  are  to  be  19^ 
pointed  by  the  commissioners ;  and,  as  persons  are  presumed 
to  do  their  duty  (and  particularly  when  acting  upon  oath, 
for  the  commissioners  also  are  sworn),  it  must  be  taken  as 
against  them  (the  commissioners)  that  they  became  ac- 
quainted with  the  property  of  the  persons  about  to  be  ap- 
pointed, and  of  this  collector.  Bigg,  amongst  the  rest:  and 
this  supposition  and  construction  is  the  more  probable  and 
reasonable,  because  the  collector  is  not  required  by  the 
13th  section  to  find  security  at  all  events,  but  only  if  re- 
quired by  the  commissioners.  This,  therefore,  seems  to  im- 
ply that  the  commissioners  ought  to  inquire  in  each  case, 
or  else  how  can  they  exercise  a  discretion  as  to  requiring 
or  dispensing  with  security  in  the  case  of  each  appoint- 
ment? And  why,  then,  is  notice  to  be  required  from  the 
surety  to  those  who  by  the  very  supposition  of  having  done 
their  duty  have  acquired  knowledge  abeady? 
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I  have  mentioned  at  the  outset  tliat  my  answer  to  this  1840. 
question  proceeds  upon  the  supposition  that  there  is  an  i^* 
we  joined f  and  that^  too,  in  the  terms  of  the  rejoinder  to 
the  replication  to  the  fifth  plea.  I  must,  however,  take  r^^J^^''7l 
leave  to  state  to  your  lordships  that  I  entertain  great  doubt 
(to  say  no  more)  whether  there  be  any  issue  joined  at  all; 
because  there  certainly  is  not  an  affirmation  and  denial  of 
the  same  fact  or  facts  in  that  replication  and  rejoinder,  ex- 
cept, indeed,  all  that  is  alleged  in  the  replication  about 
notice  can  be  considered  as  wholly  without  meaning,  which 
it  seems  very  difficult  to  say. 

Upon  the  whole,  it  seems  to  me  that  this  case  is  brought 
abundantly  within  both  or  either  of  the  rules  or  conditions 
dispensing  with  the  necessity  of  averring  notice.  When, 
therefore,  I  find  that  the  rejoinder  contains  the  same  alleg- 
ations which  would  have  been  sufficient  to  make  the  fifth 
plea  good  and  a  defence  to  the  action,  and  that,  on  the 
twelfth  issue  (in  the  terms  stated  in  the  question)  raised 
upon  the  rejoinder,  the  finding  is  for  the  defendant  below, 
my  opinion  is  that  the  issue  ought  to  be  found  for  him. 
It  is  true  that  the  jury  do  also  find  (in  the  manner  stated) 
''that  the  commissioners  had  not  notice/^  But  it  is  to  be 
observed,  first,  that  this  fact  is  not  included  in  the  issue, 
and  next,  that,  admitting  the  finding  of  such  a  fact  to  be 
within  the  competence  of  the  jury,  it  is  not,  wiihaut  more 
(for  the  reasons,  such  as  they  are,  already  given  at  a  length, 
I  fear,  inconvenient  to  your  lordships),  available  for  the 
plaintiffs  below.  This  circumstance,  therefore,  does  not 
affect  the  conclusion  at  which  I  have  arrived,  and  which  is 
as  above  stated. 

5.  To  avoid  repetition,  I  have  endeavoured  to  bring  to-  5.  PiMntiiifc  not 
gether,  in  answer  to  the  third  and  last  questions,  almost  aU  ment  non  ob*  * 
that  occurs  to  me  upon  the  whole  subject.     And,  from  onXlw^*** 
those  answers,  it  is  obvious  that  my  opinion  is  against  a  part  '/|*"*rf /*"{/' 
of  the  suppositions  contained  in  this  (the  fifth)  question. 
Adopting,  however,  as  I  am  bound  to  do,  those  suppositions. 
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mj  answer  is  still  in  the  negative ;  because,  first,  I  do  not 
think  there  is  aay  such  admission  as  that  alluded  to;  and, 
next,  if  there  be,  that  the  consequence  would  follow  that 
judgment  non  obstante  veredicto  can  be  entered  for  the 
plaintiffs  below.  It  surely  cannot  be  carried  to  the  extent 
of  admitting  no  notice  or  knowledge,  after  due  means  used 
to  obtain  it.  Differing  as  I  have  the  misfortune  to  do,  firom 
my  Brother  Littledale  upon  the  point  of  notice,  I  agree 
entirely  with  his  observations  upon  this  part  of  the  case  in 
the  court  below.  He  is  thus  reported — 2  New  Cases,  48, 
2  Scott,  62 — '^  The  plaintiffs  may  contend  that  they  are 
entitled  to  judgment  non  obstante  veredicto,  bat  there 
seems  a  great  difficulty  in  saying  that ;  for,  the  rejinnder  is 
not  one  which  shews  that  the  defendant  has  no  defence  on 
the  whole  case,  which  is  the  ground  of  entering  a  judgment 
for  the  plaintiff  in  such  case.  The  finding  of  the  jury  that 
Bigg  had  lands,  is  not  like  an  allegation  which  famishes  no 
defence ;  but  it  is  part  of  an  allegation  which  coupled  with 
something  else  would  constitute  a  defence ;  and  that  some- 
thing else  is  imperfect  and  does  not  form  part  of  the  issue 
which  the  jury  ought  to  tiy,  and  if  found  one  way  woold 
shew  there  was  a  defence,  but  in  the  other  way  not.'' 

6.  If,  as  is  certainly  done  continually,  a  venire  de  novo 
may  be  awarded  by  a  court  of  error,  it  seems  difficult  to 
assign  any  very  good  reason  why  it  may  not  award  a  re- 
pleader. My  learned  Brothers,  however,  have  afanost  all 
expressed  an  opinion  that  it  cannot  be  done.  Lord  Hale 
(in  Bermet  v.  Holbech,  2  Saund.  319  a,  2  Lev.  12)  is  re- 
ported to  have  said,  after  referring  to  many  cases  in  whicib 
a  repleader  had  been  awarded,  ''that  it  is  obsolete,  and  not 
in  use  at  this  day.''  The  books  of  Practice  assume  that  it 
cannot  be  done;  and  I  cannot  find  any  instance  of  the 
revival  of  the  usage  since  the  time  of  Lord  Hale.  I  am 
not  prepared  to  say,  therefore,  that  a  repleader  can  be 
awarded. 

7.  The  latter  part  of  the  seventh  question  has  been,  in 
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substance^  answered  by  what  I  Iiave  already  said  upon  tlie        1840, 
fifth,  viz.  that  the  other  pleas,  or  the  issues  found  thereon^      gwynnb" 
do  not  in  my  opinion  contain  a  sufficient  confession  or  «^« 

afford  sufficient  proof  whereon  to  found  a  judgment  for  the  rif^p^^^f  j  i 
plaintiff  upon  the  whole  record.  The  earlier  part  involves 
in  it  the  result  of  the  whole  inquiry,  which  is,  in  my 
opinion,  that  the  judgment  of  the  court  below  ought  to  be 
reversed :  but,  inasmuch  as  there  does  not  appear  to  be  any 
appropriate  issue  whereon  to  sustain  the  finding  of  the  jury 
in  favour  of  the  defendant,  which  otherwise  would  have 
entitled  him  to  it,  I  do  not  think  that  judgment  can  be  pro- 
nounced  for  him. 

GuENEY,  B. — 1.  It  appears  by  the  special  verdict,  to  i.  Payment  by 
which  the  first  question  refers,  that  A.  B.  was  duly  ap-  coUected  to  the 
pointed  collector  of  the  assessed-taxes  for  the  year  1828;  J^^'yel*  a 
and  that  the  plaintiff  in  error  duly  entered  into  a  bond  with  breach  of  the 

^  ^  condition  of  the 

a  condition  for  payment  by  A.  B.  to  the  Receiver-General  bond, 
of  the  taxes  of  all  the  sums  collected  and  received  by  him 
and  which  came  to  his  hands  as  collector  for  the  year  1828; 
but  that  he  did  not  pay  all  those  sums  to  the  account  or 
service  of  that  year,  but  a  part  only,  and  the  residue  he  paid 
to  the  account  or  service  of  former  years  for  which  he  had 
been  collector — ^for  which  former  years  the  party  in  this 
cause  was  not  surety.  The  plain  and  necessary  result  from 
this  statement  is^  that  A.  B.  violated  his  duty,  and  that  the 
bond  is  forfeited.  The  appointment  is  for  the  year  1828. 
The  duty  under  that  appointment  is  confined  to  that  year. 
The  bond  is  for  the  due  performance  of  his  duty  for  that 
year.  It  was  his  duty  to  apply  the  collection  of  that  year 
to  the  account  or  service  of  that  year.  The  application  of 
any  part  of  the  money  collected  under  the  assessments  of 
that  year,  to  cover  any  deficiency  in  any  former  year,  is 
just  as  much  a  breach  of  his  duty,  and  a  forfeiture  of  this 
bond,  as  if  he  had  paid  the  money  to  any  other  creditor,  or 
lost  it  at  the  gaming-table.    The  suretyship  was  for  the 
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1840.        conduct  of  the  collector  in  tlie  year  1828^  and  no  other. 
GwYNNB      Neither  the  collector  nor  the  surety  was  contemplated  in 
V.  any  other  character  than  as  collector  and  surety  for  that 

tGKnwy,  B.1    7®^*    '"^^  Collector  for  the  former  year  might  have  been 
different ;  the  sureties  for  the  former  year  were  different : 
but  these  circumstances  cannot  make  any  difference  in  the 
consideration  of  this  question. 
2.  and  s.  Scii-        %  3.  The  second  and  third  questions  are,  whetha  this 
Uuads  and  gomis  actiou  Can  be  maintained  against  the  surety  until  the  com- 
a  ro'lTditiorp^  missioners  shall  have  sold  the  lands,  goods,  and  chattels  ot 
cedent  to  the      the  collcctor  within  their  jurisdiction ;  and  your  lordships 
commissioners    have  propounded  questions  to  the  judges  founded  upon  the 
In  suit  a^nst    different  suppositions  of  the  commissioners  having  and  not 
whethw  th7y     leaving  notice  of  that  fact. 

had  notice  or  I  am  of  Opinion,  that,  if  the  collector  had  lands,  goods, 
he  possessed  and  chattels  within  the  jurisdiction  of  the  commiuionen, 
any,  or  not,  ^^  could  not  put  the  bond  in  suit :  and  I  do  not  think 
that  their  right  of  action  is  affected  by  their  knowledge  or 
their  ignorance.  The  statute  43  Geo.  3,  c.  99,  s.  13,  directs 
the  security  to  be  given  by  the  collector,  with  the  two 
sureties,  by  a  joint  and  several  bond :  and  directs  that  eveiy 
such  bond  given  by  way  of  such  security,  shall  be  prose- 
cuted by  the  commissioners  on  any  failure  or  default  of  the 
collector :  ''  Provided  always  that  no  such  bond  shall  be 
put  in  suit  against  any  surety  for  any  deficiency  other 
than  what  shall  remain  unsatisfied  after  sale  of  the  lands, 
tenements,  goods,  and  chattels  of  such  collector,  in  pur- 
suance and  by  virtue  of  the  directions  and  powers  given  to 
the  respective  commissioners  by  this  act.''  If,  therefore, 
the  collector  has  lands,  tenements,  goods,  or  chattels,  I 
think  that  the  sale  of  them  by  the  commissioners  is  a  con- 
dition precedent.  This  proviso  holds  out  to  the  persons 
who  become  sureties  for  collectors,  that  they  shall  not  be 
resorted  to  until  all  the  means  of  payment  from  the  pro- 
perty of  the  collector  shaU  have  been  exhausted.  And  if 
that  be  not  fulfilled  to  the  very  letter,  I  think  that  the 
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surety  does  not  receive  the  security  or  advantage  wluch  in        1840. 
lield  out  to  liim  by  this  proviso. 

I  admit  that  this  question  of  knowledge  is  not  free  from 
difficulty.  It  may  be  said  that  a  fact  of  which  the  com<^  [aynuTK^l 
missioners  are  ignorant,  is  the  same  as  a  fact  that  does  not 
exist.  The  special  verdict  upon  which  these  questions  are 
founded,  however,  shews  that  the  ignorance  of  the  commis- 
sioners in  this  instance  arose  from  a  want  of  due  diligence^ 
as  the  jury  found  that  the  collector  had  lands  and  goods,  and 
that  the  commissioners  had  reasonable  grounds  for  beIiev-» 
ing  that  he  had.  Another  observation  serves  to  shew  that 
knowledge  or  ignorance  does  not  enter  into  this  question* 
If  knowledge  be  necessary,  it  must  be,  I  apprehend,  th6 
knowledge  of  the  two  or  three  commissioners  who  are  the 
obligees  in  the  bond.  The  commissioners  consist  of  a 
large  number  of  persons :  it  may  happen  that  these  two  or 
three  persons  may  be  utterly  ignorant ;  whereas  a  hundred 
and  fifty  others  may  have  entire  and  perfect  knowledge. 
The  act  of  parliament  does  not  require  that  the  knowledge 
shall  be  brought  home  to  the  obligees  of  the  bond,  nor 
even  to  the  commissioners,  or  any  of  them;  and  I  do  not 
think  that  that  can  be  superadded.  It  is  the  safer  and  the 
sounder  construction  of  the  act,  to  consider  this  as  an  ab- 
solute condition  precedent. 

In  discussing  this  point,  it  has  been  remarked  that  the 
52nd  section,  to  which  the  proviso  refers,  does  not  make 
the  proceeding  by  the  commissioners  against  the  collector 
compuhory — ^that  it  merely  impowera  the  commissioners  to 
proceed.  I  have  given  the  fullest  consideration  to  this 
argument;  but  it  does  not  appear  to  me  to  be  satisfactory. 
The  52nd  section  impowers  the  commissioners  to  seize,  and 
requires  them  to  sell  the  collector's  property.  The  13th 
section,  I  think,  peremptorily  requires  that  the  commis- 
sioners shall  exercise  that  power  before  they  resort  to  the 
surety.  It  may  be  said  that  this  construction  of  the  sta-» 
tute  may  materially  embarrass  the  commissioners  in  pro* 
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secating  the  sureties  of  the  collectors  who  are  de&ulters. 
Undoubtedly  it  may :  but  I  do  not  think  that  violence  is 
to  be  done  to  the  express  words  of  an  act  of  parliament,  for 
the  purpose  of  relieving  the  commissioners  from  embar- 
rassment. Another  act  of  parliament  may  be  passed  which 
may  be  free  from  ambiguity.  These  cases  of  embarrass* 
ment^  Ifear^  always  arise  from  neglect  of  duty.  If  com- 
missioners did  their  duty^  collectors  would  not  have  the 
opportunity  of  committing  such  enormous  embezdements^ 
and  their  sureties  would  escape  the  ruin  with  whidi  they 
are  sometimes  overwhelmed.  In  the  case  of  Pep/m  v. 
Cooper f  2  B.  &  Aid.  431,  it  was  not  necessary  to  decide  this 
precise  point,  as  the  question  there  made  was,  whether  or 
not  the  goods  of  another  collector  must  be  first  sold.  But 
that  argument  necessarily  brought  this  proviso  under  the 
consideration  of  the  court;  and  Lord  Tenterden,  speaking 
of  the  collector,  speaks  of  him  as  one — ^'  whose  lands  and 
goods  must  be  sold  before  proceedings  are  had  upon  the 
bond  against  the  surety .'' 

4.  The  answer  to  the  second  and  third  questions  in- 
cludes the  answer  to  this  question — that  the  issue  ought  to 
be  found  for  the  defendant. 

The  view  which  I  have  taken  of  the  case  renders  it 
almost  unnecessary  for  me  to  answer  the  remaining  quea- 
tions. 

5.  The  answer  to  the  fifth  question  is  included  in  the 
answer  to  the  fourth:  and  is,  that  judgment  cannot  be 
entered  for  the  plaintiffs  non  obstante  veredicto,  on  the 
implied  confession  in  the  rejoinder  to  the  replication  to  the 
fifth  plea,  that  the  plaintiffs  had  no  notice  of  the  existence 
of  the  lands  and  goods  in  question. 

6.  I  am  of  opinion  that  a  repleader  cannot  be  awarded 
by  a  court  of  error.  That  is  laid  down  by  Lord  Hale  in 
2  Saund.  319  a.  One  hundred  and  seventy  years  have 
elapsed  sincej  and  no  instance  has  occurred  from  that  time 
to  this. 
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7.  I  think  that  the  judgment  for  the  plaintiffs  ought  to        1840. 
be  reversed.  '^;;;-^ 

BURNELL. 

Patteson,  J. — 1.  In  answer  to  the  first  question  pro-  ipaitntm,  J  j 
posed  by  your  lordships^  I  am  of  opinion  that  the  conduct  i.  Payment  by 
of  A.  B.  as  therein  described^  was  a  breach  of  the  con-  coiiected"to'tbB 
dition  of  the  bond  therein  mentioned.     The  words  of  th*  account  of  a 

fonner  year, 

condition  of  that  bond  are^  that  he  shall  ''  well  and  truly  a  breach  of  the 
pay  or  cause  to  be  paid  unto  the  Receiyer-General  of  the  bond. 
said  taxes,  rates,  and  duties  for  the  county  of  Middlesex, 
all  such  sum  and  sums  of  money  as  shall  come  to  his  hands 
as  such  collector,  upon  the  days  and  at  the  times  by  the 
said  acts  appointed  for  the  payment  thereof,  and  accorcUng 
to  the  true  inieni  and  meaning  of  the  said  acts  J'  The  intent 
and  meaning  of  the  said  acts,  amongst  other  things,  was, 
that  the  monies  collected  in  each  year  should  be  carried  to 
the  account  of  such  year.  Now,  though  A.  B.  paid  to  the 
Receiver-Greneral  all  the  monies  collected  by  him  in  the 
year  in  question,  yet  he  did  not  pay  the  whole  to  the  ac- 
count of  that  year :  he  did  not,  therefore,  pay  the  monies 
according  to  the  true  intent  and  meaning  of  the  acts.  He 
paid  them  in  discharge  of  a  debt  which  he  owed  in  respect 
of  the  collection  of  former  years,  in  violation  of  the  intent 
and  meaning  of  the  acts;  whether  with  the  consent  of  the 
Keceive^'General  or  not,  seems  to  be  immaterial;  and  his 
conduct  in  so  doing  seems  to  me  to  be  as  much  a  breach 
of  the  condition  of  the  bond,  as  if  he  had  applied  the 
monies  to  the  payment  of  any  other  debt  which  he  owed. 

2.  To  the  second  question  proposed  by  your  lordships,  2.  Seizure  and 
I  answer,  that,  in  my  opinion,  it  is  a  defence  to  an  action  ^^  ^dTof 
brought  by  the  commissioners  on  the  bond,  that  they  did  ^*  ^"g^nce  of 
not  before  suit  seize  and  sell  the  lands  and  goods  of  A.  B.  ''Wch  the  com- 

miMionen  had 

of  which  they  had  knowledge.    This  is  an  action  against  notice  or  know- 

B  surety  who  has  entered  into  a  bond  under  the  provisions  tionpreccdent 

of  an  act  of  parliament— 43  Geo.  8,  c.  99.    Before  enter-  ^J^j^J"^^^^*^ 

ing  into  that  bond,  he  would  naturally  look  at  the  act,  auit  against  the 

^  surety. 

ddd2 
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liabilities  he  was  to  incur,  and  the  means  of  protection  af- 
forded him :  he  would  construe  the  act  in  the  plain  and 
[Paiumm^'^,']    oh\io\is  seusc  which  its  language  imports :  and  surely  he 
would  have  great  reason  to  complain  if  a  court  of  law,  upon 
any  question  of  his  liability  arising,  should  put  a  forced 
and  technical  construction  on  that  language,  to  his  preju- 
dice.   He  finds  that  the  act,  in  the  13th  section,  directs 
the  commissioners,  in  case  of  default  in  the  collector,  to 
prosecute,  i.e.  put  in  suit,  the  bond;  provided  always 
"  that  no  such  bond  shall  be  put  in  suit  against  any  sure^ 
or  sureties  for  any  deficiency  other  than  what  shall  re« 
main  unsatisfied  after  sale  of  the  lands,  tenements,  goods^ 
and  chattels  of  such  collector  in  pursuance  and  by  virtue 
of  the  directions  and  powers  given  to  the  respective  com- 
missioners by  this  act.''    Those  directions  and  powers  aie 
contained  in  the  62nd  section  of  the  act,  which  authorizes 
and  impowers  (not  requires)  the  commissioners,  in  case  of 
default,  to  make  sale  in  a  summary  manner  of  the  collect- 
or's lands  and  goods,  wheresoever  the  same  can  be  disco- 
vered and  found.    The  commissioners  are  not  obliged  to 
seize  and  sell  the  collector's  property :  they  may  put  the 
bond  in  suit  against  him  without  doing  so;  for,  he  in  not 
within  the  proviso  in  the  13th  section :  yet  they  may  first 
seize  and  sell  the  collector's  property,  if  they  please,  and 
may  afterwards  put  the  bond  in  suit  against  him;  and,  if 
they  do  so,  it  is  plain,  that,  as  the  bond  comes  widiin  the 
8  &  9  Will.  3,  c.  11,  s.  8,  they  cannot  recover  more  than 
what  remains  due  after  deducting  the  produce  of  the  sale. 
Now,  the  proviso  in  the  13th  section  was  obviously  in- 
tended to  put  the  surety  in  a  better  situation  than  the  col- 
lector :  but,  if  that  proviso  be  not  held  to  constitute  a 
condition  precedent,  their  situation  will  be  precisely  the 
same.    And,  indeed,  it  seems  to  me  to  be  impossible  to 
give  any  effect  at  all  to  that  proviso,  except  by  construing 
it  as  any  unlearned  man  would  do,  viz.  as  a  condition  pre- 
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cedent.    It  has  been  suggested  that  the  commissioners 
might  exercise  their  powers  imder  the  52nd  section,  for 
the  benefit  of  the  soretjr,  after  enforcing  the  bond  against 
him,  and  so  give  effect  to  the  proviso.    Bat,  on  examining 
again  the  words  of  the  52nd  section,  it  is  clear  to  my.  mind 
that  the  commissioners  could  not  be  justified  under  it  in 
making  sale  of  the  collector's  property  to  satisfy  a  debt 
which  had  been  ahready  discharged  by  the  surety,  and,  as 
far  as  the  commissioners  are  concerned,  altogether  satis- 
fied.   That  section  impowers  the  commissioners  to  seize 
the  collector's  property,  if  he  shall  neglect  to  pay  any  sums 
receiyed  by  him :  but  they  are  not  at  once  to  sell ;  they 
are  to  give  ten  days'  public  notice  of  a  meeting;  and,  in 
case  the  monies  be  not  paid  and  satisfied,  they  are  required 
to  sell,  to  satisfy  and  pay  into  the  hands  of  the  Receiver- 
General  the  sums  due,  with  costs  and  charges,  and  render 
the  overplus  to  the  owner  of  the  property.   It  seems  to  me^ 
that,  if  the  surety  has  paid  the  monies  due  before  any  sei- 
zure of  the  collector's  property,  it  cannot  be  said  that  the 
collector  has  neglected  to  pay,  so  as  to  authorize  the  com- 
missioners to  seize,  within  the  meaning  of  that  section; 
nor,  again,  if  they  could  seize  and  hold  a  meeting  with  ten 
days'  public  notice,  could  it  be  said  that  the  monies  due 
-were  not  paid  and  satisfied,  so  as  require  or  impower  them 
to  sell :  nor,  if  they  did  sell,  could  they  pay  the  monies 
into  the  hands  of  the  Receiver-General,  he  having  already 
obtained  the  amount  from  the  surety.    The  powers  given 
by  that  section  are,  as  I  apprehend,  primarily  intended  for 
the  benefit  of  the  commissioners  in  the  exercise  of  their 
public  duty :  and,  if  they  have  no  longer  any  public  duty 
to  perform,  which  they  have  not  as  soon  as  the  monies  due 
are  paid,  they  have  no  right  to  exercise  those  powers.   The 
benefit  to  the  surety  from  the  exercise  of  those  powers 
aeems  to  be  a  secondary  object,  and  arises  only  from  the  pro- 
▼iso  contained  in  the  13th  section.    Without  that  proviso, 
^he  surety  could  have  no  right  at  any  time  to  call  for  th^ 
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1840.        exerdae  of  those  powers  for  his  benefit ;  and,  as  the  tenns 

GwTNNB      ^^  *^*^  proviso  plainly  relate  only  to  a  sale  antecedent  to 

f-  his  being  sued,  I  am  at  a  loss  to  see  by  vhat  construction 

TPoftetoH,  4.]    ^^  *^®  ^^  ^®  could  call  for  the  exercise  of  those  powers 

after  he  had  paid  the  money, 
a  Seisure  and        3.  The  third  question  proposed  by  your  lordships  is  one 
Mdgoodirofthe  ^P^^  which  I  hsvc  entertained  much  doubt:  but  I  have 
collector,  of  the  ^jq^^  ^  j^y^q  couclusion  that  it  is  a  defence  to  the  action, 

existence  of 

which  the  com-  that  the  Commissioners  did  not  seize  and  sell  lands  or 

no  notice  or  goods  of  the  collcctor,  if  any  such  existed,  although  they 

wndltiSTpr^  had  no  knowledge  of  their  existence.    No  words  can  be 

cedent  to  their  found  in  the  Bct  of  parliament  which  require  any  such 

right  to  put  the  , 

hondinsuit  knowledge;  and  there  are  provisions  as  to  the  appoint- 
^^^  ^  ment  of  collectors,  by  which  the  commissioneis  have  the 
means  of  knowing  whether  they  are  able  and  aufficknt 
persons*  Those  provisions,  indeed,  apply  only  to  the  time 
when  the  collectors  are  appointed,  and  do  not  give  the 
commissioners  any  greater  facilities  for  discovering  the 
property  of  the  collectors  than  any  other  person  may  have. 
It  may  be  said,  that,  if  the  mere  existence  of  any  such 
property,  though  unknown,  and  p^haps  concealed,  and 
therefore  not  seized  and  sold,  were  to  defeat  the  remedy 
against  the  surety,  it  is  obvious  that  mudi  importunity  Ibar 
collusion  and  fraud  would  be  afforded,  and  all  attempts  to 
enforce  the  payment  of  monies  by  the  surety  might  be 
from  time  to  time  defeated,  without  any  real  n^kct  on 
the  part  of  the  commissioners ;  and  that  it  is  veiry  reason* 
able  to  require  that  the  party  for  whose  benefit  a  seisure 
and  sale  are  to  take  place,  should  give  such  iiformation  to 
the  commissioners  as  will  enable  them  to  ma&e  such  sei* 
Bure^  or  at  all  events  should  not  set  up  the  want  of  such 
seizure  as  a  defence^  unless  he  can  establish  that  the  cofld* 
.missioners  have  been  guilty  of  a  culpable  n^leet  in  not 
making  it.  Eveiy  act  of  parliament,  as  well  as  any  other 
document,  must  have  a  reasonable  construction;  and  I  ap- 
prehend that  iiuch  construction  ought  to  prevail  as  will  ef- 
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fectuate  the  obyious  intention  of  the  legislature^  provided  1840. 
no  violence  be  done  to  the  language  which  it  has  adopted. 
It  may  also  be  said  that  the  very  object  and  intention  of 
the  legislature  in  requiring  that  the  collector  should  find  rp^uuim^'j^ 
sureties^  will  be  frustrated  if  it  be  held  that  the  existence 
of  any  unknown  or  concealed  property  of  the  collector  will 
defeat  the  remedy  against  the  surety;  at  the  same  time  that 
the  benefit  intended  for  the  surety  may  be  amply  preserved 
by  requiring  the  seizure  and  sale  of  the  known  property  of 
the  collector  as  a  condition  precedent  to  his  being  sued  for 
the  monies  due.  These  reasons  led  me  upon  a  former  oc*  s  New  Caan, 
CBtaon  to  entertain  the  opinion  that  knowledge  of  the  ex-  *^'  ^  *~^*' 
istence  of  such  lands  and  goods  was  necessarily  implied  in 
the  proviso  which  limits  the  power  of  suing  the  surety.  I 
am^  however^  free  to  confess^  that^  after  further  considera^ 
tion  of  the  act  of  parliament^  I  am  not  so  sure  of  the  in- 
tention of  the  legislature  as  to  feel  that  I  was  warranted 
in  entertaining  that  opinion :  and,  as  it  may  be  possible, 
that,  by  putting  such  a  construction  upon  the  act,  I  am 
altering  or  adding  to  it,  instead  of  simply  interpreting  it,  I 
feel  myself  bound  to  abide  by  the  literal  meaning  of  the 
words,  and  to  hold  that  the  existence  of  any  unsold  lands 
or  goods  which  the  commissioners  might  have  seized  and 
sold,  is  a  bar  to  the  action,  whether  they  knew  of  them  or 
not. 

4.  In  answer  to  the  fourth  question  proposed  by  your  4.  Defendant 
lordships,  I  am  of  opinion  that  the  issue  raised  by  the  re-  ve^^Ucfon  the 
joinder  (if  any  issue  at  all  be  raised)  ought,  upon  the  find-  "*"YJ?"*2I,^ 
ing  of  the  jury,  to  be  found  for  the  defendant.    In  con-  plea. 
sidering  the  effect  of  similar  pleadings  upon  a  former 
occasion,  I  came  to  the  conclusion  that  the  issue,  though  2  New  Cues» 
informal,  involved  the  question  of  notice.    I  am  free  to  *^  *  ***^  '^' 
confess,  that,  upon  further  consideration,  I  think  that  I 
then  came  to  a  wrong  conclusion.    The  replication  here 
asserts  that  A.  B.  had  no  lands  of  which  the  plaintiffs  had 
notice,  that  all  the  goods  of  A.  B.  of  which  iheplamtiffs  had 
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1840.  notice  were  seized  and  sold^  and  tliat  A.  B.  had  no  other 
goods  of  which  the  plaintiffs  had  notice.  The  rejoinder  as* 
serts  that  A.  B.  had  lands  which  nught  have  been  sold,  and 
that  all  the  goods  of  A.B.  which  might  have  been  Acovered 
and  sold  were  not  seized  and  sold,  and  concludes  to  the 
country;  and  the  plaintiffs  add  the  similiter.  Here  is  an 
assertion  on  the  one  side  and  denial  on  the  other;  put  the 
replication  and  rejoinder  together,  and  the  separate  asser- 
tions of  the  plaintiffs  and  defendant  will  be  found  jointly 
to  amount  to  this — ^that  A.  B.  had  lands  and  goods  which 
might  have  been  sold,  but  of  which  the  plaintifis  had  no 
notice.  The  plaintiffs  have  not  denied  the  existence  of 
lands  and  other  goods  besides  those  sold  simplidter,  but 
only  the  existence  of  lands  and  other  goods  of  which  they 
had  notice.  The  defendant  has  not  asserted  the  existence 
of  lands  and  other  goods  simplidter,  but  only  the  existence 
of  lands  and  other  goods  which  might  have  been  sold.  The 
replication  relates  to  lands  and  goods  of  A.  B.  in  a  par- 
ticular condition  or  predicament :  the  rejoinder  relates  to 
lands  and  goods  of  A.  B.  in  another  and  different  condi- 
No  inue  raiMd.  tion  or  predicament.  The  more  I  consider  the  matter,  the 
more  satisfied  I  feel  that  no  issue  at  all  is  raised  by  the 
rejoinder;  neither  an  infoirmal  issue,  which  would  be  cured 
by  verdict ;  nor  an  immaterial  one,  which  cannot  now  be 
cured  at  all.  But,  if  any  issue  be  raised,  I  think  that  it 
must  be  an  issue  in  the  words  used  by  the  defendant  in  his 
rejoinder,  which  concludes  to  the  country,  and  whidi  do 
not  involve  the  question  of  notice :  and,  if  it  be  an  issue  in 
those  words,  it  ought  to  be  found  for  the  defendant. 
5.  PUintiiiii  5.  The  fifth  question  proposed  by  your  lordships  is  one 

"ud^nt  non  which,  accordiug  to  my  view  of  it,  is  of  very  general  im- 
dicttton  AeU-  P^rtancc  as  a  question  of  pleading.  It  involves  the  con- 
•ue  arising  out    sideratiou  whether  any  pleading  which  concludes  to  the 

of  the  fifth  plea. 

country  (except,  perhaps,  the  anomalous  statutable  plea  of 
bankruptcy,)  contains  any  confession  of  the  matters  stated 
in  the  previous  pleading  and  not  denied.    Here  I  take  the 
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issue  (if  any  there  be)^  as  I  liaye  already  stated,  to  be  in        1840. 
the  words  of  the  rejoinder,  and  to  be  an  immaterial  issue.       qwtmnb* 
for  want  of  involving  the  question  of  notice — assuming  al^  «> 

ways,  as  this  question  does,  that  notice  is  material.  Still,  [p^i^mii,  j.] 
as  the  rejoinder  concludes  to  the  country,  and  tenders  an 
issue,  it  must  be  taken  to  traverse  the  whole  or  some  part 
of  the  replication.  Clearly  it  does  not  traverse  the  whole; 
it  omits  that  part  of  the  replication  which  relates  to  notice^ 
and  traverses  the  seizure  and  sale  of  all  the  lands  and  goods 
which  might  have  been  seized  and  sold.  Now,  the  dis* 
tinction  between  pleadings  by  way  of  traverse  and  plead- 
ings by  way  of  confession  and  avoidance,  is  familiar  to  all 
lawyers ;  and  it  is  the  latter  only  upon  which  questions  of 
this  sort  have  hitherto  arisen.  One  of  the  last  cases  on 
this  subject  is  that  of  Gak  v.  Cky^em,  1  Ad.  &E.  102,  3  N. 
&  M.  863,  in  which  the  defendant  pleaded  by  way  of  set* 
off  a  promissory-note  alleged  to  have  been  made  by  the 
plaintiff  to  a  third  person,  and  by  him  indorsed  to  the  de* 
fendant :  the  plaintiff  replied  that  the  said  supposed  debt 
on  the  said  promissory  note  did  not  arise  within  six  years- 
It  was  contended  that  this  replication  was  no  confession  of 
the  making  and  indorsing  of  the  note,  that  it  was  not  only 
a  denial  of  its  having  been  made  and  indorsed  within  six 
years,  but  a  denial  that  it  was  ever  made  and  indorsed. 
The  court,  however,  held  otherwise,  and  considered  the  re^ 
plication  as  a  pleading  by  way  of  confession  and  avoidance, 
and  not  by  way  of  traverse.  The  replication  there  con« 
eluded,  as  it  of  necessity  must,  to  the  court,  because  it  in-> 
troduoed  new  matter.  The  case  of  Lambert  v.  TayloTj  4  B. 
&  C.  138,  6  D.  &  B.  188,  does  not  go  to  the  same  length; 
indeed,  in  the  judgment  there  delivered  by  Lord  Ten^ 
terden,  it  is  admitted  for  the  purposes  of  the  cause 
that  the  plea  of  the  statute  of  limitations  as  generally 
pleaded  does  not  admit  a  cause  of  action.  Unquestion- 
ably, for  the  purposes  of  trial,  a  traverse  of  one  out  of 
several  allegations  in  the  precedingpleading  admits  the  £BGt« 
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Cases  where 
judgment  non 
obstante  vere- 
dicto allowed. 


stated  in  the  other  allegations,  and  renders  it  unneoessaiy 
to  addace  any  evidence  in  support  of  them :  and  so  far  it 
is  an  implied  confession  of  them :  jet  it  seems  to  be  only 
a  confession  sub  modo,  and  not  an  absolute  confession,  as 
all  pleadings  are  which  go  on  to  attempt  an  avoidance.  I 
have  always  understood  that  judgment  non  obstante  vere- 
dicto is  only  to  be  allowed  in  a  very  dear  case,  where  the 
defence  set  up  is  good  in  form  and  true  in  tact,  but  insuffi- 
cient in  law,  and  so  the  pleadings  shew  that  the  defendant 
has  no  defence  upon  the  merits  in  any  way  of  putting  his 
ease.  Now,  that  is  by  no  means  the  result  where  the 
plaintiff  has  averred  some  fact  amongst  others  shewing 
together  a  sufficient  cause  of  action,  but  whidi  fact,  being 
separately  traversed,  turns  out  to  be  immateriaL  Insudi 
a  case,  how  can  it  be  said,  that,  if  the  traverse  had  been 
properly  taken,  the  jury  might  not  still  have  found  for  the 
defendant?  for,  I  am  not  now  considering  the  effect  of  any 
q>ecial  finding  of  the  jury,  but  simply  of  their  finding  in 
the  words  of  the  issue.  Besides  which,  there  ia  in  this  esse 
a  good  plea,  containing  an  averment  of  notice,  and  that 
plea  is  not  disproved  in  any  material  part  of  it;  for,  the 
issue  which  arises  out  of  it  is  by  the  hypothesis  immateriaL 
Unless,  therefore,  the  averment  of  notice  be  treated  as 
struck  out  of  that  plea,  and  so  the  plea  be  rendered  bad, 
the  plaintiffs  cannot  have  judgment  non  obstante  vere- 
dicto. Now,  the  dropping  of  that  averment  in  the  re- 
joinder can  at  the  most  amount  only  to  a  departoze  in 
pleading,  which  makes  the  rejoinder  bad;  it  cannot  have 
the  effect  of  striking  out  that  averment  firom  the  plea  itseV. 
In  a  very  recent  case  in  the  court  of  Exchequer,  the  db- 
tinction  between  a  judgment  non  obstante  veredicto  and 
a  repleader  was  much  considered,  I  allude  to  the  case 
of  Phmmer  v.  Lee,  2  M.  &  Wekby,  495,  5  Dowl.  755. 
That  was  an  action  of  debt  on  an  award,  by  an  administra- 
trix :  the  declaration  stated,  that,  on  the  12th  July,  183Sy 
a  settlem^it  of  part  of  the  accounts  took  place  between 


3  &  4  YICTORIJS.  709 

the  deceased  and  the  defendant ;  it  then  stated  a  snbmis-        1940. 
sion  to  arbitration  by  the  plaintiff  as  administratrix  and      ^T  "     " 

CrWTNNB 

the  defendant^  and  an  award :  the  first  plea  traversed  the  0. 

making  of  an  award :  the  second  traversed  that  the  settle^    r„  wrwell. 

°  iPatleson,  J.] 

ment  took  place  on  the  day  mentioned  in  the  declaration; 
the  third  traversed  the  making  of  snch  settlement  at  any 
time.  On  the  trials  the  plaintiff  had  a  verdict  on  the  first 
and  third  issues^  the  defendant  on  the  second.  After 
argument^  and  time  taken  to  consider^  the  court  held  that 
the  second  plea  did  not  contain  any  confession^  and  that 
judgment  non  obstante  veredicto  could  not  be  given^  but 
awarded  a  repleader.  This  case  appears  to  me  to  be  a 
direct  authority  to  shew  that  the  traverse  (^an  immaterial 
allegation  is  not  to  be  taken  as  an  absolute  confiession  of 
the  other  allegations  in  any  pleading. 

Upon  the  whole^  therefore^  I  am  of  opinion  that  the  ver* 
diet  cannot  be  entered  for  the  plaintiffs  on  an  implied  con* 
fesaion  in  the  rejoinder. 

6.  In  answer  to  the  sixth  question^  I  am  of  opinion  that  0.  a  court  of 
a  repleader  ought  to  have  been  awarded^  in  the  case  stated^  awarda°"°^ 
by  the  court  below.  I  think^  however,  that  a  court  of  P*««der. 
error  cannot  so  award.  Lord  Chief  Justice  Hale  expressly 
states  that  in  his  time  the  practice  of  awarding  a  repleader 
in  the  court  of  King's  Bench,  upon  error  from  the  Com- 
mon Pleas,  was  obscdete  and  not  in  use — Bennet  v.  Hol^ 
bech,  2  Saxmd.  319a ;  and  so  it  has  been  laid  down  in  our 
books  of  Practice  ever  since.  Upon  a  writ  of  error,  the 
parties  are  not  before  the  court  upon  a  day  given;  and, 
though  a  practice  may  have  prevailed  in  antient  times  for 
the  court  of  King's  Bench  to  award  a  repleader,  into  which 
court  the  record  itself  was  always  removed  from  other  courts 
on  a  writ  of  error,  and  became  a  record  of  the  Eang's 
Bench ;  yet  it  does  not  appear  that  any  such  practice  ever 
prevailed  in  the  House  of  Lords;  nor,  I  believe,  is  any 
instance  known  in  which  parties  have  pleaded  before  the 
House  of  Lords,  or  in  which  that  House  has  ever  issued 
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1840.        juiy  process,  or  given  any  judgment  except  on  a  writ  of 
^    '    ^      error  brought :  yet  sucli  must  be  the  consequence  if  a 
*•  repleader  be  awarded  in  the  case  supposed  by  the  sixth 

[Pa/tfMii,  J.l  qu^tion;  unless^  indeed,  the  transcript  of  the  record  be 
remitted  to  the  court  in  which  the  original  pleadings  took 
place,  with  a  direction  that  the  parties  should  replead  be- 
fore that  court — ^a  course  of  proceeding  for  which  no  pre- 
cedent, I  believe^  can  be  found. 
7.  Rttnlt.  7.  The  serenth  question  proposed  by  your  lordships 

raises  a  considerable  difficulty.    In  answer  to  it,  I  am  of 
opinion,  that,  if  there  be  but  one  issue  on  the  record^  and 
that  be  an  immaterial  issue  of  such  a  nature  that  the  court 
below  ought  to  have  awarded  a  repleader,  but  has  in  fact 
given  judgment  for  one  of  the  parties,  a  court  of  error 
ought  simply  to  reverse  such  judgment,  without  giving  any 
judgment  in  fitvour  of  the  other  party.    But^  where  there 
are  several  pleas,  some  or  one  of  which,  or  the  issnes  found 
thereon,  contain  a  sufficient  confession,  or  afford  suffi- 
cient proof,  whereon  to  found  a  judgment  for  the  phin- 
tiff,  whether  the  immaterial  issue  on  the  other  plea  shaD 
thereby  be  aided,  is  a  matter  of  some  nicety.    No  autho- 
rity can  of  course  be  found  upon  this  subject  in  the  older 
Reports,  before  the  statute  of  Anne,  which  introduced 
several  pleas — 1  Anne,  c.  16.    Nor  have  I  been  able  to  find 
any  direct  authority  since  that  time,  except  the  case  of 
Ooodbume  v.  Bowman,  9  Bing.  582,  2  M.  &  Scott,  700.  In 
that  case,  the  rule,  "that,  in  considering  the  merit  or  de- 
merit of  one  plea,  recourse  cannot  be  had  to  another,  unkas 
expressly  referred  to,"  is  fully  recognised ;  but  it  is  said 
that  an  application  to  enter  judgment  non  obstante  vere- 
dicto is  founded  upon  the  whole  record,  and  therefore  that 
all  the  pleas  may  be  taken  into  consideration.    With  the 
greatest  respect  for  that  court,  I  must  confess  that  I  have 
great  doubts  as  to  the  soundness  of  the  riew  there  taken  as 
to  the  effect  of  several  pleas.   It  seems  to  me  to  be  essential 
to  the  due  4X>urse  of  pleading,  and  to  avoid  confusion^  that 
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no  blending  of  pleas  should  in  any  instance  be  permitted,  1840. 
and  that,  whatever  may  be  the  number  of  pleas  placed  upon 
the  record,  each  plea  should  be  treated,  both  in  itself  and 
in  its  consequences,  as  if  it  were  the  only  plea  on  the  re-  rp^^^^-t 
cord.  It  is  to  be  observed,  that,  in  that  case,  the  court 
intimated  an  opinion  that  the  pleas  respectively  did  con- 
tain a  sufficient  confession;  and  therefore  what  was  said 
Bs  to  the  finding  on  the  plea  of  not  guilty  being  received 
in  aid  of  any  supposed  defect  in  the  other  pleas,  was  in 
some  measure  extrajudicial,  though  entitled  to  the  highest 
jespect.  The  present  case,  however,  is  distinguishable 
from  Goodbume  v.  Boumum,  inasmuch  as  in  that  case  the 
pleas  themselves  out  of  which  the  immaterial  issues  arose 
were  held  bad;  but  here  the  plea  out  of  which  the  imma- 
terial issue  arose  is  good,  and  therefore,  even  if  the  finding 
on  that  issue  be  disregarded,  still  the  plaintiffs  cannot  have 
judgment;  for,  the  good  plea  not  disproved  still  remains  a 
good  bar  to  the  actiour  The  case  of  Goodbume  v.  Bow- 
man  came  under  consideration  in  the  court  of  Exchequer 
in  the  case  of  Pbmmer  v.  Lee,  2  M.  &  Welsby,  495,  which 
I  have  already  cited ;  but  a  distinction  was  taken  between 
them,  inasmuch  as  in  the  latter  case,  no  one  of  the  pleas 
concluded  to  the  court,  and  no  one  contained  an  absolute 
confession.  In  that  case,  the  immaterial  traverse  was  of 
an  aU^ation  in  the  declaration :  and,  even  supposing  that 
the  court  might  imder  those  circumstances  have  entirely  dis^ 
regarded  the  finding  on  that  issue — not  so  as  to  have  aided 
that  immaterial  issue  by  the  allegations  in  the  other  pleas, 
but  treating  it  as  if  no  such  traverse  had  been  taken — ^yet, 
in  the  present  case,  that  course  cannot  be  pursued ;  because, 
to  disregard  the  immaterial  issue  would  be  also  to  disregard 
the  plea  out  of  which  it  arises,  which  is  an  affirmative  plea, 
and  contains  a  good  answer  to  the  action,  and  has  not  been 
disproved  in  any  material  part  of  it. 

My  answer  therefore  is,  that,  upon  these  pleadings,  judg- 
ment cannot  be  given  for  the  plaintiffs,  disregarding  the 
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184a        immaterial  issue ;  neither  can  judgment  be  given  for  the 
GwTMMB      defendant;  but  the  judgment  of  the  court  below  must 
«-  simply  be  reversed. 

BURNELL. 

\^Btawquetf  J.] 

1.  Payment  by  BosANQtTSTj  J. — 1.  I  am  of  opiuiou  that  the  conduct  of 
coUectedTo  the'  Bichard  Bigg  amounted  to  a  breach  of  the  condition  of  the 
account  of  a       ^o^d.    Payment  of  the  money  collected  in  1828  to  the 

former  year,  a  "^  '^ 

breach  of  the      account  of  former  years^  was  as  much  a  breach  of  duty  as 

condition  of  the 

bond.  payment  to  one  of  the  creditors. 

3.  Seiiure  and  2,  I  think  that  ueglcct  of  the  commissioners  to  seize  and 

andgMdiTorthe  <^  lauds  and  goods  of  A.  B.^  of  which  they  had  knowledge, 

collector,  of  the  before  actiou  brought^  is  a  defence  to  such  action.    It 

which  the  com-  appears  to  me  that  the  proviso,  which  is  introduced  for  the 

notice  or  know,  benefit  of  the  surety,  makes  such  seizure  and  ssle  a  con* 

tiorpr«»d"ent  ^^ou  precedent  to  putting  the  bond  in  suit,  where  the 

to  their  right  to  commissioners  have  knowledge  of  the  existence  of  such 

put  the  bond  >n 

•uit  againit  the  lands  and  goods. 

surety.  g^  -q^^^  j  ^]^q]^^  ^]^|^^^  unlcss  the  Commissioners  had  such 

sale  of  lands  knowledge  before  the  commencement  of  the  action,  the 
Sw  wSiMto"^  of  existence  of  such  lands  and  goods  within  their  jurisdiction 
*.*.*,"l**"*^*  ®^  is  not  a  defence :  for,  the  proviso  must  receive  a  reason- 

which  the  com-  ^ 

missioners  had  able  Construction.  The  13th  section  of  the  43  Geo.  S, 
knowledge,  not  c«  99,  directs  the  commissioners  to  prosecute  if  the  collector 
^en^  to  °thdr"  "^"^^s  default,  which  direction  is  followed  by  a  proviso  that 
right  to  put  the  the  bond  shall  not  be  put  in  suit  for  any  deficiency  other 

bond  in  suit  ^  J 

against  the  than  what  shaU  remain  after  sale  of  the  lands  and  goods  of 
surety.  ^^  de&ulter.    But,  if  the  commissioners  had  no  knowledge 

of  such  lands  or  goods,  they  are  bound  by  the  directions 
of  the  statute  to  prosecute.  The  legislature  cannot  with 
reason  be  supposed  to  have  intended,  that  the  commis- 
sioners should  delay  the  commencement  of  a  prosecntion 
against  the  sureties  until  they  should  have  ascertained  by 
all  possible  means  whether  or  not  the  collector  is  possessed 
of  any  lands  or  goods ;  and  that,  if  after  such  suit  com- 
menced any  the  smallest  portion  of  property  should  be  disco- 
vered, a  suit  honestly  commenced  pursuant  to  the  direction 
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of  ihe  statute  should  be  defeated  by  a  plea  of  the  existence 
of  such  minute  amount  of  property  within  their  jurisdiction. 
Possibly,  if  the  existence  of  property  were  communicated 
to  the  commissioners  after  action  brought,  proceedings  rg  .-i 

against  the  surety  might  be  stayed  until  the  property  had 
been  sold,  and  the  deficiency  ascertained :  but,  whatever 
might  be  the  effect  of  an  application  for  a  stay  of  proceed- 
ings, the  question  now  is,  whether  the  proviso  creates  an 
unqualified  condition  precedent,  or  only  a  condition  quali- 
fied by  knowledge  of  the  commissioners.  And  I  cannot 
think  that  it  was  intended,  by  the  introduction  of  this  pro- 
riso,  to  render  it  impossible  for  the  commissioners  with  any 
safety  to  comply  with  the  directions  to  prosecute. 

It  has  been  suggested,  as  an  objection  to  this  con- 
struction, that,  if  by  notice  to  the  commissioners,  is 
meant  notice  to  all  the  commissioners,  it  would  be  next 
to  impossible  to  comply  with  such  condition,  consider- 
ing the  great  number  of  persons  who  fiU  that  character : 
and  that,  if  notice  to  less  than  all  be  sufficient,  a  notice  to 
one  who  may  have  no  knowledge  of  the  bond,  would  be 
sufficient  to  defeat  an  action  duly  commenced  by  the  obli- 
gees. But,  in  putting  what  I  think  a  necessary  limitation 
on  the  words  of  the  statute,  to  prevent  unreasonable  conse- 
quences, I  do  not  feel  myself  driven  to  adopt  a  condition 
the  compliance  with  which  would  be  either  impracticable  or 
nugatoiy.  The  commissioners  are  directed  to  appoint  a 
derk :  and  any  two  commissioners  may  act.  There  can  be 
no  doubt  that  notice  to  such  clerk  would  be  sufficient :  so, 
likewise,  would  notice  to  the  obligees  on  the  bond,  or  to 
either  of  them,  or  to  either  of  the  commissioners  who  direct 
the  bond  to  be  put  in  suit  in  the  name  of  the  obligees. 
But  I  neither  think  that  notice  to  all  the  commissioners 
is  necessary,  nor  that  notice  to  a  person  who  though  a 
commissioner,  does  not  act  as  such,  would  be  sufficient  to 
constitute  a  defence.  The  notice  of  which  the  necessity  is 
brought  into  question  upon  the  pleadings  in  this  case,  is,  a 


4.  Defendant         4. 1  think  that  the  issue  joined  on  the  fifth  plea  ought  to 
verdi^  on  t^e     ^^  found  for  the  defendant.    The  issue  tendered  by  him^ 
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1840.        notice  to  the  plaintiffs^  the  obligees  in  the  bondj  previoiiB  to 

GwYMNE      ^^  commencement  of  the  action.  And  I  think,  that^  what- 

«•  ever  would  amount  to  notice  to  them^  would  be  sufficient: 

BURMBLL.  •■  .  1 

iBoionjuet,  J.]  ^^^  nothmg  dsc. 

4.  Defendant  4.  I  think  that 

verdirtonlJe      *>©  found  for  thc 

I'fthe^h*!^*  ^^-  *^*^  ^^^^  ^®'®  ^^^*  ^^  80^8  o{  A.B.  within  the 
jurisdiction,  has  been  found  in  his  £&yonr.  The  notice 
which  is  negatived  by  the  finding,  forms  no  part  of  the  is* 
sue;  nor  the  allegation  that  the  commissioners  could  and 
ought  to  have  sold,  which  is  an  inference  of  law. 
6.  Plaint!  A  5.  Supposing  the  verdict  to  be  entered  for  the  defendant 

j^dgment^non  OH  the  Said  issuc,  and  supposing  it  is  not  a  defence  to  the 
dicto on  theU-  *^®^^  ^^^  ^^®  lands  and  goods  of  A. B.  were  not  sold  by 
•ue  arUing  oat  the  Commissioners,  unless  they  had  notice  (meaning  know-> 
^  ledge)  of  their  existence,  still  I  think  that  the  judgment 
cannot  be  entered  for  the  plaintiffs  non  obstante  Teredicto^ 
on  an  implied  confession  in  the  rejoinder,  that,  if  there 
were  lands  and  goods,  the  commissioners  had  no  notice  of 
their  existence.  The  plea  alleges  that  A.B.  was  possessed 
of  divers  lands  and  goods  of  which  the  plaintiffs  had  no- 
tice, and  which  might  have  been  seized  and  sold,  but  which 
lands  and  goods  then  continued  unsold.  The  replication 
avers  that  there  were  no  lands  which  the  commissioners 
could  seize  and  sell  of  which  they  had  notice,  and  that  they 
had  seized  and  sold  all  the  goods  and  chattels  of  which  they 
had  notice.  It  admits  the  existence  of  some  property,  and 
that  the  commissioners  had  notice  of  it;  but  insi^  upon 
the  sale  of  all  the  property  of  which  they  had  notice,  llo- 
tice  of  unsold  property  is  therefore  alleged  on  the  one  side 
and  the  want  of  notice  of  any  property  unsold  is  asserted 
on  the  other.  The  frame  of  the  replication  clearly  invited 
the  defendant  to  take  issue  in  the  terms  of  it,  by  which  the 
sale  of  all  the  property  known  to  the  commissioners  would 
have  been  denied.  But  the  defendant  by  his  rejoinder 
avoided  such  denial^  departed  from  the  good  defence  set  up 
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by  his  plea,  and  chose  to  rdj  on  the  mere  existence  of  1940^ 
property  within  the  jorisdiction,  as  a  new  ground  of  de-  ^^'^'^ 
fence:  nevertheless^  I  cannot  say,  that,  by  omitting  to  re- 


assert in  his  rejoinder  the  notice  which  he  had  allied  in  r^^J^*""* 
his  plea,  he  has  so  confessed  the  want  of  notice  as  to 
authorise  a  judgment  against  him,  founded  on  such  a  con- 
fession* In  Siigdes  t.  Heifdom,  2  Lord  Baym.  924,  Lord 
Chief  Justice  Holt  took  this  difference — that  ''where  the 
defendant  confesses  a  tre^ass^  and  avoids  it  by  such  mat- 
ter as  can  never  be  made  good  by  any  sort  of  plea,  there,  in 
such  a  case,  judgment  shall  be  given  upon  the  confession, 
without  regard  to  sudi  an  immaterial  issue:  but,  where 
the  matter  of  the  justification  is  such  a  matter  as  if  it  were 
well  pleaded  would  he  a  good  justification,  there,  though  it 
be  ill  pleaded,  yet  that  shall  not  be  taken  to  be  a  confes- 
sion of  the  plaintiff's  action:''  and  he  added — ^''The  books 
do  all  of  them,  if  thqr  be  narrow]^  looked  into,  turn  upon 
tiiis  difference,  whexe  the  ooofesncm  is  fiill,  and  the  matter 
of  the  plea  is  ill  in  substance." 

6.  Buty  though  judgment  non  obstante  veredicto  cannot  ^*  A  cemttat 
be  given  upon  an  implied  confession  in  this  plea  of  want  of  ^wMtdTt 
notice,  it  does  by  no  means  &Ilow  that  a  repleader  ought  ^'**^^' 
in  sucb  a  case  as  this  to  be  awarded.  If  the  fenlt  of  the 
rejoinder  had  consisted  in  a  defective  mode  of  pleading  the 
matter  relied  on,  some  ground  might  be  afforded  for  a  re- 
pleader, supposing  that  proceeding  eoold  be  awarded  after 
a  writ  of  error.  But,  her^  the  ground  taken  for  the  de- 
fence in  the  rejdnder  is  defective  upon  the  merits,  and 
cannot  by  any  pleading  be  made  available.  The  defendant 
having  studiously  declined  to  insiit  upon  the  notice  men- 
tioned in  the  plea,  and  diosen  to  pot  his  defence  upon  the 
mere  existence  of  lands  and  goods  within  the  juris- 
diction, could  not  make  that  defence  good  by  any  sort 
of  amendment.  His  omission  to  include  in  his  traverse 
the  want  of  notice,  was  no  mistake  or  mere  error  in 
form.      A  judgment  non  obstante  veredicto  is  always 

VOL.  I.  E  E  X 
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1840.        upon  the  merits;  a  repleader,  upon  the  form  or  manner 

^^^^^      of  pleading.    Tidd's  Practice,  9th  edit.  922.    But,  whe- 

*•  ther  a  repleader  ought  or  ought  not  to  have  been  awarded 

[BotoHfUMi,  J.]  ^  ^^^  court  below,  it  cannot,  I  apprehend,  be  awarded  by 
a  court  of  error,  according  to  the  express  authority  of  Lord 
Hale  in  Bennet  y.  Holbech,  2  Saund.  319  a.^  2  Ler.  11 : 
and,  even  if  it  could,  I  am  of  opinion  that  it  ought  not  to 
be  awarded  in  this  case,  since  it  could  have  no  other  effect 
but  that  of  enabling  the  defendant  to  set  up  some  new  de- 
fence. 

7.  Remit  7.  The  seventh  question  involves  two  inquiries — fin^ 

whether  the  pleas  and  issues  contain  a  sufficient  reNtfemon 
whereon  to  found  a  judgment  for  the  plaintiffs,  diaregaid- 
ing  the  immaterial  issue — secondly,  whether  th^  afford 
sufficient  j9roo^  to  found  such  judgment. 

I  have  already  stated  my  opinion  in  answer  to  the  fifih 
question,  that  the  rejoinder  to  the  replication  to  the  fifth 
plea  does  not  contain  a  sufficient  confession  of  want  of 
notice  of  unsold  property  to  authorize  such  a  judgment. 
But,  although  want  of  notice  be  not  confessed,  still  it 
appears  to  me  that  by  the  same  rejoinder  the  phuntiffs' 
cause  of  action  is  confessed;  and  consequently,  that,  if  it  be 
not  sufficiently  answered  (which,  for  the  reasons  already 
given,  I  think  it  is  not),  the  plaintiffs  are  entitled  to 
judgment.  The  ground  of  the  plaintiffs'  right  to  recover 
is,  the  breach  by  Bichard  Bigg  of  the  condition  ci  the 
bond,  in  neglecting  to  pay  to  the  B^»iver-General  the 
sums  collected  for  taxes.  The  declaration,  as  usual,  states 
a  money  bond  payable  to  the  plaintiffs  on  request,  in  the 
terms  of  the  instrument.  Oyer  of  the  condition  having 
been  had,  but  no  breach  then  assigned,  the  defendant,  in 
his  second  plea,  pleads  performance  generally;  and  then, 
in  hia  fifth  plea,  sets  up  as  a  defence  to  any  right  to  reco- 
ver on  the  bond,  that  Bichard  Bigg  fiedthfiilly  collected  all 
sums  of  money  from  every  person  charged,  and  in  every 
ease,  long  before  the  commencement  of  the  action,  and 
firom  thence  continually  hitherto  was  possessed  <tf  lands 
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and  goods  within  the  jurisdiction  of  the  commissioners  of        1840. 
which  the  plaintiffs  had  notice^  and  which  might  have      gwymkb 
been  sold,  but  which  were  unsold.    This  appears  to  me  to      _    ^' 

,  BVRHSLL. 

have  been  a  good  plea.  The  plaintiffs  having  before^  in  [B^gan^aett  J.] 
their  replication  to  the  plea  of  performance^  assigned  laon- 
paymeni  to  the  Receiver-General  as  a  breach  of  the  condi- 
tion^ proceed  in  their  replication  to  the  fifth  plea  to  allege 
in  answer  thereto,  that,  after  Richard  Bigg  had  collected, 
and  after  he  had  negkcted  topaiy  to  the  Beceiver-General,  as 
in  their  replication  to  the  second  plea  mentioned,  Richard 
Bigg  had  no  lands  which  they  could  sell  of  which  they  had 
notice,  and  that  all  the  goods  of  which  they  had  notice 
were  sold.  The  effect  of  this  allegation  is,  that  the  condi- 
tion of  the  bond  had  been  broken,  and  that  there  were  no 
lands  or  goods  of  Richard  Bigg  which  the  commissioners 
were  bound  to  sell  after  the  breach  of  the  bond  had  been 
committed.  The  defendant  in  his  rejoinder  to  this  repli- 
cation, does  not  merely  omit  to  traverse  the  neglect  to  pay 
to  the  Receiver-General,  but  expressly  says,  that,  qfter  the 
supposed  collection  and  receipt  of  the  money,  and  after  the 
supposed  omission  and  neglect  to  pay  the  Receiver-General, 
Richard  Bigg  had  lands  and  goods  within  the  jurisdiction, 
which  might  have  been  sold;  thereby  admitting,  as  it  ap- 
pears to  me,  that  the  condition  of  the  bond  had  been 
broken  by  such  non-payment  to  the  Receiver-General,  and 
relying  on  matter  insufficient  to  excuse  the  defendant  firom 
responsibility  upon  the  bond.  He  that  excuses  a  non-per- 
formance, supposes  it — Meredith  v.  AUen^  1  Salk.  138. 

If  this  view  of  the  pleadings  be  correct,  then  the  plain* 
tiffiB  will  be  entitled  to  judgment  non  obstante  veredicto 
upon  the  confession  in  the  rejoinder  of  the  plaintiffs'  cause 
of  action,  notwithstanding  the  verdict  on  the  immaterial 
issue.  Had  the  matter  of  this  rqoinder  been  originally 
pleaded  as  a  defence,  instead  of  the  fifth  plea  (supposing 
such  defence  to  be  insufficient  in  substance),  the  plaintiffs 
would,  I  apprehend,  be  entitled  to  judgment  notwithstand- 

EES  2 
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1840.        ing  the  verdict  found  upon  the  issue  tendered  bjit^  on  the 
G WYNNE      gro^^d  of  the  confession  of  the  cause  of  action  which  it 
V-  contains.     And^  if  that  be  so,  I  can  see  no  reason  why  the 

IBotanquet,  J,]  existence  upou  the  record  of  the  plea  which  has  been  de- 
parted firom  and  abandoned  as  the  ground  of  defence, 
should  deprive  the  plaintiffs  of  the  benefit  of  this  con- 
fession. 

If  the  rejoinder  to  the  replication  to  the  fifth  plea  does 
not  contain  such  a  confession  of  the  plaintiffs'  cause  of  ac- 
tion as  to  entitle  them  to  judgment  thereon,  I  am  not 
aware  of  any  pleading  on  this  record  by  which  it  is  more  dis- 
tinctly confessed.  Supposing,  therefore,  that  no  such  con- 
fession appears,  the  remaining  question  will  be,  whether, 
notwithstanding  the  verdict  found  for  the  defendant  upon 
the  immaterial  issue  tendered  by  this  rejoinder,  the  plain- 
tiffs are  not  entitled  to  judgment  upon  the  rest  of  the  re- 
cord. Before  the  statute  of  Anne,  which  allowed  defend- 
ants to  plead  several  pleas,  a  motion  for  judgment  non 
obstante  veredicto  could  only  be  founded  on  the  confession 
contained  in  the  same  plea  on  which  the  issue  arose.  ''  If,'' 
as  Lord  Chief  Justice  Tindal  says,  in  Goodbume  v.  Bow- 
man, 2  M.  &  Scott,  713,  '^  such  plea  did  not  contain  a 
confession,  there  was  no  part  of  the  record  bj  which  the 
deficiency  could  be  supplied.^'  If,  however,  several  de- 
fences are  pleaded,  one  of  which  is  wholly  insufficient 
and  incapable  by  amendment  of  being  made  a  good 
defence,  and  upon  which  therefore  no  repleader  ought 
to  be  awarded;  and  other  defences  are  well  pleaded, 
upon  which  material  issues  are  joined  and  found  for  the 
plaintiffs ;  I  do  not  see  any  good  reason  why  the  plaintiflEi 
should  not  be  allowed  to  take  advantage  of  the  finding 
upon  those  issues,  in  the  same  manner  as  they  might  do 
if  the  ineffectual  defence  had  not  appeared  upon  the  re- 
cord. In  Goodbume  v.  Bowman,  the  Lord  Chief  Justice 
further  says :  "  In  the  present  case,  there  is  a  verdict  on 
the  general  issue,  which  finds  that  the  defendant  did  pub- 
lish the  libels.    And  although,  in  considering  the  ment 
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or  demerit  of  any  individual  plea^  recourse  cannot  be  had         1840. 
to  another  unless  expressly  referred  to  by  such  plea;  yet,       oimjNB 
as  the  application  to  enter  a  verdict  is  founded  on  the      _    <'- 

,  ,  BURNELL. 

whole  record,  by  which  it  appears  that  the  defendants  iBotanptei,  j.] 
have  committed  the  grievance  complained  of,  and  have 
not  shewn  any  sufficient  justification,  it  may  be  considered 
in  that  point  of  view,  that  there  is  enough  to  warrant  the 
application/'  In  that  case,  indeed,  the  court  thought 
that  the  special  pleas  did  sufficiently  confess  the  action, 
but  did  not  sufficiently  avoid  it:  but,  if  the  principle  above 
mentioned  be  correct,  the  plaintiff  may  avail  himself  of  a 
finding  by  the  jury,  as  well  as  of  a  confession  of  the  de- 
fendant, notwithstanding  a  verdict  for  the  defendant  upon 
an  immaterial  issue;  provided  a  repleader  ought  not  to  be 
awarded:  and  it  must  be  observed  that  the  Lord  Chief 
Justice  took  care  to  shew  that  the  defendants  were  not  in 
that  case  entitled  to  a  repleader. 

Then,  how  does  this  case  stand  upon  the  record?  The 
plaintiffs  declare  upon  a  bond :  oyer  is  demanded  of  the 
condition:  the  execution  of  the  bond  is  denied  by  the 
defendant,  and  found  for  the  plaintiffs.  Then,  perform- 
ance of  the  condition  is  pleaded,  to  which  the  plaintiffs 
reply  a  breach,  by  non-payment  of  money  to  the  Beceiver- 
Oeneral.  The  defendant  in  his  rejoinder  alleges  payment; 
on  which  an  issue  (the  ninth)  is  joined,  and  found  for  the 
plaintiffs  to  a  certain  amount,  viz.  693/.  Fraud  and  covin- 
in  obtaining  the  bond  are  pleaded,  which  are  negatived  by 
the  jury.  Two  other  pleas  are  demurred  to,  upon  which 
judgment  is  given  for  the  plaintiffs.  No  material  issue 
either  in  law  or  fact  has  been  found  for  the  defendant. 
But  an  immaterial  issue  is  foimd  for  the  defendant,  arising 
upon  a  rejoinder  which  is  defective,  not  merely  in  form, 
but  in  shewing  any  answer  in  substance  to  the  plaintiffs' 
light  of  action,  capable  of  being  made  good  by  any  amend- 
ment in  form.  If  this  pleading  had  not  been  brought 
upon  the  record,  the  plaintiffs  would  have  been  entitled  to 
judgment.     Upon  what  principle,  then,  are  they  to  be 
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1840.  deprived  of  the  benefit  of  all  that  has  been  established  in 
their  favour,  in  consequence  of  a  proceeding  which  is 
wholly  ineffectual,  entitling  neither  the  plaintiffs  nor  the 
{Botmwi'i  ^  ^cfeiidant  to  judgment?  And,  why  may  not  such  a  pro- 
ceeding  be  disregarded  as  altogether  nugatoiy?  Authority 
upon  the  subject  is  not  to  be  looked  for  in  the  older 
Books,  since  no  such  case  can  have  arisen  before  the 
statute  of  Anne,  already  referred  to.  The  only  modem 
case  upon  the  point  of  which  I  am  aware  is  that  of  Giiod- 
bume  V.  Botvmany  the  principle  to  be  collected  from  which, 
is,  that,  where  a  verdict  is  found  upon  an  immaterial  issue 
in  a  case  which  does  not  authorize  the  award  of  a  re* 
pleader,  and  the  whole  cause  of  action  is  confessed  or 
proved  upon  some  other  plea  or  pleas  on  the  same  record, 
the  plaintiffs  are  entitled  to  judgment.  This  case  was  adr 
verted  to  in  Plummer  v.  Lee,  2  M.  &  Welsby,  495 ;  and, 
though  the  principle  is  said  to  have  been  suggested  in 
Goodbume  v.  Botaman  for  the  first  time,  the  justice  of  it 
is  not  controverted,  but  the  case  is  distinguished  from 
that  before  the  court,  on  the  ground,  that,  in  the  latter, 
no  plea  contained  a  confession  of  any  part  of  the  cause  of 
action,  and  there  was  no  issue  (found)  upon  any  plea  es- 
tablishing the  truth  of  the  whole  of  it :  and  a  repleader 
was  awarded.  The  principle  promulgated  in  Goodiume  v. 
Bowman  appears  to  me  to  be  consistent  with  reason  and 
justice. 

The  award  of  a  venire  de  novo  to  try  the  immaterial 
issue,  would  be  wholly  useless;  and,  as  this  is  not  a  case 
for  a  repleader,  I  humbly  offer  my  opinion  to  your  lord- 
ships, though  certainly  not  without  hesitation,  in  consider- 
ation of  the  novelty  of  the  case,  and  in  deference  to  the 
opinions  entertained  I  believe  by  my  learned  Brothers, 
that  judgment  may  be  entered  for  the  plaintiffs  upcm  die 
whole  record,  on  the  ground  that  the  issues  found  thereon 
contain  sufficient  proof  whereon  to  found  a  judgment  fixr 
the  plaintiffs,  disregarding  the  immaterial  issue. 
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Parke^  B. — 1.  Mj  answer  to  the  first  question  proposed         1840. 
by  your  lordships,  is,  that,  in  the  case  suggested,  the  con-       qwynnb 
duct  of  A.  B.  was  a  breach  of  the  condition  of  the  bond  by  «• 

which  he  was  "well  and  truly''  to  pay  to  the  Beceiver-     iParke,  B.] 
General  all  the  sums  of  money  collected  by  him,  according  i.  Payment  by 
to  the  true  intent  and  meaning  of  the  statutes  43  Geo.  3,  coUectedtolhc 
c.  99,  and  8  Geo.  4,  c.  88.  !«^"°*  •^  • 

'  '  former  year,  a 

It  seems  to  me  that  this  condition  is  to  be  construed  breach  of  the 

condition  of  the 

precisely  in  the  same  way  as  if  another  person  had  been  bond. 
collector  for  a  former  year,  the  appointment  being  annual; 
and  it  could  not  admit  of  the  least  doubt  but  that  it  would 
have  been  a  breach  of  such  a  condition,  if  the  money  re- 
ceived, instead  of  having  been  paid  to  the  Beceiver-G^neral, 
to  the  account  of  the  year  for  which  it  was  received,  had 
been  lent  to  a  former  collector,  to  enable  him  to  pay  his 
arrears,  although  that  collector  had  really  so  applied  it. 
The  question  is  precisely  the  same,  so  far  as  relates  to  the 
breach  of  the  condition  of  the  bond;  and  the  payment  to 
the  account  of  a  wrong  year  is  in  effect  an  appropriation 
by  A.B.  to  the  payment  of  his  own  debt;  though  cer- 
tainly the  damage  is  not  the  same,  from  the  circumstance 
of  this  debt  being  due  to  the  public,  as  if  he  had  applied  it 
to  the  payment  of  a  private  debt  of  his  own.  It  makes, 
however,  a  most  material  difference  to  the  parishioners, 
who  are  a  fluctuating  body,  whether  the  collections  of  each 
year  are  paid  to  the  account  of  that  year  or  to  that  of  a 
former  year  for  which  the  same  person  has  acted  as  col- 
lector. In  the  latter  case,  suspicion  is  lulled,  and  no  in- 
quiry made,  until  the  sureties  of  the  former  year,  or  the 
collector  himself,  are  dead  or  insolvent;  and  the  inhabit- 
ants of  the  parish  are  rendered  liable  for  the  arrears  due 
from  their  predecessors,  and  have  the  amount  levied  upon 
them — ^an  evil  which  might  have  been  avoided,  if  each 
year's  collection  had  been  duly  paid,  as  it  ought  to  have 
been,  to  the  account  of  that  year. 

2.  In  answer  to  the  second  question  proposed  to  her  2.Seifiireantf 
Ilaieatf^yxdg^,  I  have  humbly  to  state  the  same  opinion  and^^V 
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1840.  which  I  did  in  the  court  below — ^that  it  is  no  defence  to  the 

^^^^•Jl^  action  on  the  bond,  that  the  defaulter  had  lands  and  goods 

V.  within  the  district,  and  that  the  commissioners  had  know- 

{Parke,  B.]  l^dgc  of  their  existence  before  the  action  brought,  and  did 

the  collector,  of  not  before  suit  seize  and  sell  them.  This  question  depends 

which  Accoin-  entirely  on  the  proper  construction  to  be  put  on  the  43 

^c  or"now-  ^^'  ^'  ^'  ^^'  ®*  ^^'  covLflei  with  othcr  provisions  of  that 

ledge,  no/ a  con-    statute. 

dent  to^thefr  l^hc  13th  scction  of  the  43  Geo.  3,  c.  99,  enacts  that  se- 

Snd  Inluh^^  ^^*y  ^^^  ^®  Pven  by  collectors,  by  bond,  with  sureties^ 
against  the  if  required  by  the  commissioners,  and  that  "  erery  such 
bond  given  by  way  of  such  security  as  aforesaid  shall  be  pro- 
secuted by  such  commissioners  on  any  failure  or  drfaolt  by 
the  collector ;"  provided  always  that  "  no  such  bond  shall 
be  put  in  stdt  against  any  surety  for  any  deficiency  other 
than  what  shall  remain  unsatisfied  after  sale  of  the  lands  and 
goods  of  such  collector,  in  pursuance  and  by  virtue  of  the 
directions  and  powers  given  to  the  respective  commissionerB 
by  this  act.'^  These  directions  and  powers  are  contained 
in  section  52,  by  which,  in  case  of  default  by  a  collector  in 
paying  the  money  received  by  him,  the  respective  commis- 
sioners, or  any  two  of  them,  in  their  respective  jurisdic- 
tions, are  impowered  and  authorized  (not  required)  to  im- 
prison his  person,  and  seize  and  secure  the  estate,  both 
real  and  personal,  belonging  to  him,  or  which  shall  descend 
or  come  to  the  hands  or  possession  of  his  heirs,  execators, 
or  administrators,  wheresoever  the  same  can  be  (Bscovered 
and  found;  and  the  commissioners  who  shall  seize  and  se- 
cure the  estate  shall  appoint  a  time  for  a  meeting  of  all  the 
commissioners,  who  are  impowered  and  required  to  sell  and 
dispose  of  the  collector's  estate,  to  satisfy  the  arrears  and 
costs,  if  the  collector  does  not  pay. 

These  being  the  material  provisions  of  the  statute,  it 
seems  to  me — ^first,  that,  according  to  their  true  construc- 
tion, it  is  discretionary  in  the  commissioners  whether  they 
will  seize  or  not ;  and  that,  if  they  do  not  choose  to  seize, 
they  may  put  the  bond  in  suit ;  and  that  the  proviso  does 
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not  operate  unless  they  do  seize — and^  secondly^  that^  if        1840. 
the  proviso  be  obligatory  on  the  commissioners  in  all  cases,       qwynnb 
it  does  not  constitute  a  condition  precedent ,  but  is  direc-      „    «'• 

^  Burn  ELL. 

tory  only.  ^p^j^^^  B  .| 

The  52nd  section^  of  which  I  have  stated  the  substance^  Discretionary 
appears  to  me  to  leave  it  clearly  in  the  discretion  of  the  Jionerito™"?^*" 
commissioners  whether  they  will  seize  the  estate  or  not :  <>'  not 
they  have  the  power  of  determining  whether  it  is  worth 
while^  considering  the  nature  of  the  property,  its  probable 
value,  and  the  difSculty  and  expense  of  obtaining  and  con- 
verting it,  to  put  in  force  the  power  of  seizure.  The  pro- 
vi80>  therefore,  in  the  13th  section,  which  expressly  refers 
to  the  directions  and  powers  in  the  52nd  section,  and  which 
are  discretionary,  ought  to  be  read  just  as  if  the  former 
section  had  provided  that  the  bond  should  not  be  put  in 
suit  for  any  deficiency  other  than  such  as  remained  after 
sale  of  the  estate,  real  and  personal,  pursuant  to  the  dis- 
cretionary power  vested  in  the  commissioners  by  the  52nd 
section ;  that  is,  ''if  the  commissioners  should  think  fit,  in 
their  discretion,  to  seize  the  estate,  real  and  personal.^' 
If  this  is  not  done,  this  consequence  will  follow — that  the 
commissioners,  who  have  a  discretion  by  the  52nd  section, 
and  that  no  doubt  for  the  benefit  of  the  parish  at  large, 
and  the  public,  and  all  persons  interested,  to  seize  or  not, 
are  yet  compellable  to  do  so,  under  the  penalty  of  not 
beig  able  to  sue  on  the  bond  for  the  deficiency  if  they  do 
not :  so  that,  if  they  in  their  discretion  think  the  public 
interest  and  the  interests  of  all  best  consulted  by  not  in- 
curring the  expense  of  a  seizure  of  property  of  no  value, 
the  public  must  suffer  by  losing  the  remedy  on  the  bond 
against  the  sureties;  for,  it  is  in  truth  their  loss.  If  the  com- 
missioners took  this  bond  and  were  acting  for  their  own 
benefit,  there  might  be  some  reason  for  saying,  that,  if  they 
did  not  choose  first  to  take  the  estate  of  the  principal,  they 
should  not  sue  the  surety;  but,  if  they  act,  as  they  do,  not 
for  themselves,  but  for  the  public,  it  appears  to  be  impos* 
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sible  to  preserve  the  discretion  given  by  the  52nd  section, 
without  qualifying  the  13th  section,  and  making  the  pro- 
viso therein  a  contingent  direction  or  order  not  to  sue,  if 
the  discretion  should  be  exercised,  until  the  sale  should 
have  been  completed.  I  am  therefore  of  opinion  that 
this  proviso  in  the  13th  section  has  no  operation,  unless 
the  commissioners  choose  to  seize  under  the  powers  of  the 
52nd  section. 

But,  if  this  construction  be  not  correct,  and  the  pro- 
viso is  obligatory  on  the  commissioners  in  all  cases,  then 
arises  the  other  question — Is  the  compliance  with  the  en- 
actment a  condition  precedent,  and  the  non-complianoe  a 
bar  to  the  action?  I  must  say  that  I  am.  of  opinion  that 
it  is  not.  In  the  first  place,  the  language  of  the  proviso  is, 
not  that  no  action  shall  Ue  or  be  maintained  on  the  bond, 
but  it  comes  by  way  of  qualification  on  the  former  part  of 
the  clause,  which  commands  the  commissioners  to  prose- 
cute the  bond  on  any  fEolure  or  default.  It  is,  therefive, 
a  command  to  them  not  to  put  the  bond  in  suit  in  the  par- 
ticular case  contemplated  by  the  proviso ;  but  it  is  no  mofe. 
Had  the  legislature  intended  to  make  the  non-complianos 
with  this  regulation  an  absolute  bar,  I  cannot  help  think- 
ing they  would  have  used  different  language.  But  it  is 
not  on  the  use  of  the  precise  expressions  that  I  place  so 
much  reliance,  as  on  the  consideration  of  the  consequences 
to  which  the  construction  contended  for  would  lead.  If 
we  construe  the  words  literally,  and  say  therefore  that  no 
action  is  maintainable  unless  they  seiie  and  sell  the  lands 
and  goods  of  the  defieiulter,  whether  th^  have  knowledge, 
or  by  reasonable  inquiry  could  obtain  the  knowledge  ni 
them  or  not,  no  action  could  be  safely  brought;  and  the 
public,  whose  suit  it  is,  would  be  defeated  of  their  remedy 
by  proof  of  the  collector  having  any  interest  whatsoever, 
in  possession  or  reversion,  however  remote,  in  lands,  or 
any  goods,  however  small  in  value  (and  there  is  none, 
however  poor,  who  has  not  some),  in  any  place  widiin  die 
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joTisdiction  of  the  commissioners,  or  evem.  without  it;  for,  1840* 
it  may  be  made  a  questioa  whether,  under  the  52nd  sec- 
tion, their  power  does  not  extend  to  lands  and  goods  any 
where.  This  constmction  would  operate  practically  to 
defeat  the  remedy  on  the  bond  altogether.  The  conse- 
quences, therefore,  to  which  such  a  construction  would 
lead,  at  all  events  would  require  some  implied  exception 
in  the  provision  of  the  statute;  and  it  is,  I  understand, 
conceded  by  many  of  my  learned  Brethren  that  it  cannot 
be  a  condition  precedent  in  all  cases.  If  the  commission- 
ers have  notice  or  knowledge  of  the  existence  of  such 
lands  or  goods,  it  is  said  that  the  sale  must  be  a  condition 
precedent,  otherwise  not:  but,  if  so,  can  we  say,  that, 
if  they  could  with  reasonable  diUgence  ascertain  their  ex- 
istence, the  sale  should  not  in  that  case  also  be  a  condi- 
tion precedent  ?  There  is  a  difSculty  in  drawing  a  distinc- 
tion between  the  two  cases;  and  much  difSculty  also  in 
determining  the  fact  of  knowledge  or  of  the  power  to 
ascertain  the  existence  of  lands  or  goods.  Is  such  know- 
ledge or  power  of  one  of  the  commissioners,  a  somewhat 
numerous  body,  to  be  sufficient?  These  inconveniencies 
and  difficulties,  coupled  with  the  want  of  a  direct  and 
positive  enactment  that  the  sale  shall  be  a  condition  pre- 
cedent, induce  me  to  think  that  the  proviso  (if  not  discre- 
tionary, of  which  I  have  said  enough),  was  directory  only 
to  the  commissioners  who  act,  to  take  all  proper  steps  in 
die  first  instance.  It  does  not  follow,  because  it  is  direc- 
tory, that  it  is  not  obligatory :  and  I  conceive,  that,  for 
the  non-compliance  with  that  proviso,  there  would  be  a 
remedy  either  at  law  or  in  equity;  though  the  want  of 
such  remedy  would  not,  as  it  seems  to  me,  necessarily 
prevent  the  clause  from  being  constmed  to  be  direc- 
tory. 

For  these  reasons,  I  cannot  help  thinking  that  the  legis- 
lature did  not  intend  the  proviso  in  question  to  be  a  con- 
dition precedent,  and  that  the  existence  of  lands  or  goods 
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1840.        unsold  should  under  any  circumstances  be  a  bar  to  the 

V*  8.  My  answer  to  the  second  question  which  your  lord- 

[Parke  B 1     ^^^P^  ^*^®  proposed,  iucludcs  an  answer  to  the  third.    For 

3.  Seizure  and  the  reasous  I  havc  given  before,  I  think  that  it  is  no  de^ 
land*  iind*good8  ^^c®  *o  *^  actiou  ou  the  boud,  that  the  commissioners 
of  the  collector,  ^^  j|ot  scizc  and  scU  lauds  or  goods  of  the  defaulter,  of  the 

of  the  existence 

of  which  the      existcuce  of  which  they  had  no  knowledge,  before  the  com- 

commissioners  ^      .^,  .. 

had  no  notice    meucemeut  of  the  smt. 

L^rcrndtdo'n       *•  '^^  **^®  *^^^^  of  your  lordships'  questions,  my  answer 

precedent  to      ig  that,  iu  the  case  supposed,  the  verdict  ought  to  be  en- 

their  right  to  '  '         ,       .  .      ,   /       ,  .    .     ,  ^         ^       , 

put  the  hond  in  tcrcd,  OU  the  issuc  raised  by  the  rejomder,  for  the  de- 
suit  against  the  r     ji      j. 
surety.  feudaut. 

4.  Defendant  The  plea  (the  fifth)  is  in  substance  (in  as  far  as  it  is  ma- 
verdict  on  the  terial  to  state  it),  that  the  collector  performed  so  much  of 
iut"  of  ^l"lfth  *^®  condition  of  the  bond  as  relates  to  the  receiving  all  the 
plea.  monies  assessed  from  the  persons  liable;  and,  as  to  his 

deficiency  in  accounting  for  what  he  received,  that  he  was 
possessed  of  and  entitled  to  divers  lands  and  goods  as  of  his 
own  property  within  the  jurisdiction  of  the  commissioners, 
of  which  the  plaintiffs  had  notice,  and  which  lands  and 
goods  still  remain  unsold.  The  rephcation  to  this  plea  is, 
that  the  collector,  after  this  breach  of  the  condition,  had  no 
lands  within  their  jurisdiction  which  the  commissioners 
could  seize  and  sell,  of  which  they  had  notice.  The  rejoin- 
der drops  all  mention  of  the  notice,  and  simply  avers  that 
there  were  lands  which  the  commissioners  could  and  might 
have  seized  and  sold;  and  concludes  to  the  country ;  and 
Issue  immate-  the  plaintiffs  add  the  similiter.  I  think  this  issue  was,  for 
reasons  I  shall  afterwards  give,  wholly  immaterial,  or  ra- 
ther, in  reality,  no  issue  at  all;  and,  if  a  court  of  error 
had  a  power  to  award  a  repleader,  it  ought  to  award  it : 
but  I  think  the  jury  ought,  upon  the  fact  found,  which  is 
that  there  were  lands  which  the  commissioners  could  have 
seized  and  sold,  to  have  found  for  the  defendant,  for,  that- 
is  the  averment  he  makes  in  tendering*  the  issue. 


riaL 
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6.  But,  supposing  the  verdict  to  be  so  entered,  then,  1840. 

upon  the  supposition  contained  in  your  lordships'  fifth  ^T""^'     ' 

question,   I  am  of  opinion  that  this  was  an  immaterial  v- 

issue,    upon   which    a   repleader    ought   to  have  been  rp^^,  b1 

awarded  (confining  my  opinion  at  present  to  the  question  5.  Pi«intiib  not 

on  the  fifth  plea  and  the  pleadings  arising  out  of  it),  if  the  /°^„^«« 

court  of  error  had  power  to  do  so :  but  that  judfinnent  non  o^«*nte  vere- 

,  ,.  ,  dictoonthe 

obstante  veredicto  cannot  be  entered  for  the  plaintiffs.         issue  arising 

The  principle  upon  which  such  a  judgment  proceeds  as  p?^  * 
against  a  defendant,  is,  that  he  has  confessed  the  plaintiff's 
action,  and  avoided  it  by  matter  which  is  in  substance  no 
answer  to  the  plaintiff's  action;  and,  in  such  a  case,  although 
the  issue  raised  upon  that  matter  has  been  found  for  the 
defendant,  yet  the  court  gives  judgment  for  the  plaintiff  as 
upon  a  confession.  There  are  four  descriptions  of  judgments 
for  a  plaintiff— on  verdict,  demurrer,  nil  dicit,  and  confes* 
sion;  Rex  v.  Pkil^,  Strange,  395 :  and  this  belongs  to  the 
last,  and  is  classed  under  that  head ;  and  all  the  cases  in  the 
Books  which  I  have  been  able  to  find,  are  founded  on  that 
principle.  Thus,  in  the  form  referred  to  by  my  Brother 
Coltman,  [14  Viner's  Abridgment,  Judgment,  (D.),  pi.  1], 
the  judgment  proceeds  upon  the  confession  in  the  plea  of 
the  matters  in  the  declaration,  and  want  of  sufficient  mat- 
ter in  bar.  The  same  in  Carthew,  372,  2  Boll's  Abridg- 
ment, 99,  WiUes,  365, 366.  The  cases  of  Lacy  v.  Reynolds, 
Cro.  Eliz.  214,  Bex  v.  PhUips,  Str.  394,  Drayton  v.  Dale, 
2  B.  &  C.  293,  3  D.  &  B.  534,  Earl  of  Lonsdale  v.  Nelson, 
2  B.  &  C.  312,  3  D.  &  B.  556,  Lambert  v.  Taylor,  4  B.  & 
C.  188,  6  D.  &  B.  188,  Clears  v.  Stevens,  8  Taunt.  413, 
Lewis  V.  Clement,  3  B.  &  A.  704,  and  Richards  v.  Bennett, 
1  B.  &  C.  223,  2  D.  &  B.  389,  are  all  cases  of  judgments 
on  pleas  tn  confession  and  avoidance  bad  in  subtance  (for, 
if  bad  in  form  merely,  such  a  judgment  will  not  be  given — 
Stfigples  V.  Hey  don,  2  Lord  Baym.  924,  6  Mod.  10,  2  Salk. 
579,  3  Salk.  121).  And,  after  a  very  diligent  search,  I 
have  not  been  able  to  discover  a  single  case  of  this  species 
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1840.        of  judgment  on  anj  other  pleas  than  those  which  ure  tech- 
nically in  confession  and  avoidance. 

It  is  said^  that^  if  a  plea  traverses  one  out  of  several  mat- 
ters alleged  in  the  declaration^  it  confesses  the  remainder 
to  be  tme;  and  in  like  manner  the  rejoinder  confesses 
such  part  of  the  replication  as  it  does  not  deny.  But  I  do 
not  think  it  cortfesses  the  remainder  in  the  sense  which  is 
required  to  found  such  a  judgment.  Hudmm  t.  Jones, 
1  Salk.  91.  That  which  is  traversable,  and  not  traversed, 
may  be  said  no  doubt  to  be  admitted  for  some  piopose; 
that  is,  it  cannot  be  made  a  matter  in  dispute  on  the 
trial;  and  if  it  were  taken  by  protestation  under  the  form 
of  pleading  before  the  new  rules,  the  matter  would  have 
been  equally  put  out  of  the  issue :  but  there  would  have 
been  great  diflBiculty  in  maintaining  that  this  was  a  con- 
fusion  for  the  purpose  of  giving  the  plaintifF  judgment 
The  effect  of  a  traverse  of  one  fact  out  of  many  is  merdy 
this — ^that  the  party  pleading  rests  his  defence  on  a  denisl 
of  that  fact  only ;  but,  if  the  decision  of  it  in  &vour  of  the 
defendant  turns  out  to  be  immaterial,  I  conceive  the  court 
cannot  give  judgment  as  on  a  confession  of  the  other  fixts. 
I  am  fortified  in  this  opinion,  not  merely  by  tiie  absence 
of  any  authority  to  warrant  such  a  judgment,  but  by  some 
cases  of  a  similar  nature,  in  which  the  courts  have  decided 
that  a  repleader  ought  to  be  awarded.  For,  if  the  position 
be  true,  that  a  defendant  confesses  that  feict  in  a  dedanr 
tion  or  replication  which  he  does  not  deny,  it  must  be 
equally  true  of  a  plaintiff  denying  one  matter  which  ia 
immaterial  out  of  several  matters  in  a  good  plea;  and  yet, 
in  this  case.  Lord  Holt  says  in  Pitts  (or  Witts)  t.  Pole" 
hampton,  8  Salk.  305,  1  Lord  Baym.  391,  there  must  be  a 
repleader.  In  Sefjeant  v.  Fairfax,  1  Lev.  82,  {SaarfmU  v. 
Madox),  1  Keble,  33,  which  was  an  action  of  debt  for  rent 
against  the  assignee  of  the  lessee  (as  it  seems  £rom  the 
latter  report),  the  plea  was,  that  the  defisndant  assigned 
over  to  a  stranger,  with  the  consent  of  the  plaintiff;  and 
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the  iBsne  was  on  the  consent :  and^  after  verdict^  whether  1840. 
for  the  plaintiff  or  defendant  is  uncertain^  a  repleader  was 
awarded.  The  case  is  reported  several  times  in  Keble^ 
and  this  appears  to  be  the  result :  but  I  must  own  that  no  [Pbrte,  B.] 
great  weight  ought  to  be  attached  to  this  authority^  firom 
the  inaccurate  mode  in  which  it  appears  to  have  been  re- 
ported. In  a  recent  case  in  the  Exchequer — Plummer  v. 
Ijee,  2  M.  &  Welsby^  495^  6  Dowl.  755^  the  court  decided^ 
thatj  where  the  defendant  traversed  an  immaterial  aver- 
ment^  there  could  not  be  judgment  non  obstante  veredicto^ 
but  that  there  must  be  a  repleader. 

For  these  reasons^  I  cannot  help  thinkings  that^  if  the 
replication  in  this  case  had  acerred  two  distinct  facts^  and 
the  rejoinder  had  traversed  one  which  was  immaterial^  and 
was  found  for  the  defendant^  it  would  not  have  admitted 
the  other,  so  as  to  warrant  a  judgment  non  obstante  vere- 
dicto. Buty  even  if  it  were  so,  the  doctrine  would  not 
applj  to  such  a  case  as  this;  for,  here,  in  truth,  the  issue 
is  immaterial — one  on  which  no  judgment  can  be  given; 
not  because  an  immaterial  fact  is  traversed,  but  because 
there  is  in  reality  no  issue  at  all,  no  affirmance  on  one  side 
of  the  same  proposition  which  is  denied  by  the  other :  and 
the  case  belongs  to  a  numerous  class  of  immaterial  issues 
which  are  to  be  found  in  the  Books,  where  issue  is  taken  by 
one  party  on  that  which  is  not  alleged  by  the  other.  I  would 
instance  the  eases  of  Enys  v.  Mokun,  Str.  847,  1  Bamar- 
diston,  182,  220 — ^which  was  an  action  against  the  assignee 
of  a  lease,  to  whom  the  estate  of  the  lessee  had  come  by 
assignment,  and  the  plea  was  that  the  lessee  did  not  assign 
to  the  defendant ;  and,  after  issue  joined,  a  repleader  was 
awarded,  it  being  an  issue  joined  on  what  was  not  al- 
leged in  the  declaration:  and  the  cases  in  Gilbert's 
C.P.48,  Sandback  v.  Turvey,  CroJTac.  685,  and  Walker  v. 
Brook f  1  Lord  Baym.  183,  all  afford  instances  of  the  same 
kind.  In  the  present  case,  the  replication  is,  that  the 
collector  had  not  any  lands  of  which  the  commissioners 
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had  notice;  which  pleading  is  bad  on  special  demnrrery 
as  being  a  negative  pregnant^  that  is^  an  issue  that 
rather  supposes  an  aflSrmative  than  the  contrarj;  but 
good  after  verdict — Gilb.  C.  P.  153.  K  the  repUcation 
had  been  proper^  it  should  either  have  denied  that  there 
were  lands,  or  admitted  that  there  were,  and  aveired  that 
the  commissioners  had  no  notice  of  them :  but  tins  infor- 
mal replication  does  not  deny  that  there  were  lands,  nor 
does  it  admit  that  there  were ;  but  it  means  in  effect  this — 
either  that  there  were  no  lands,  or,  if  there  were^  that  the 
commissioners  had  no  notice  of  them.  The  rejoinder  con- 
tains no  answer  to  this  proposition,  but  avers  simply  that 
there  were  lands — a  fact  that  was  never  denied  by  the 
plaintiffs ;  and  on  this  ground  I  am  satisfied  that  this  is  a 
purely  immaterial  issue  (more  properly,  no  issue  at  sU), 
which  is  not  cured  by  verdict,  upon  which  no  judgment 
can  be  given,  and  for  which,  in  the  court  below,  a  repleader 
ought  to  have  been  awarded. 

6.  In  answer  to  the  sixth  question  proposed  by  your 
lordships,  I  have  to  state,  that,  in  my  opinion,  it  is  not 
competent  for  a  court  of  error  to  award  a  repleader.  Upon 
this  point  we  have  the  express  authority  of  Lord  Hale — 
Bennei  v.  Holbech,  2  Saund.  319  a,  2  Lev.  12  {HMeck  v. 
Bennett) — who  said  that  course  had  been  disused  tiien 
one  hundred  years,  and  could  not  be  practised.  To  the 
same  effect  is  Crosse  v.  Bilsion,  6  Mod.  103 :  and  I  believe 
no  instance  can  be  found  in  recent  times  of  such  a  pro-, 
ceeding.  The  reason  for  this  probably  is,  that  the  authority 
given  by  the  writ  of  error  is  confined  to  giving  judgment, 
whether  of  reversal,  affirmance,  or  venire  de  novo,  on  the 
existing  record;  and  that  the  parties  are  not  before  them 
to  replead.  They  have  no  day  in  court,  and  are  not  ne- 
cessarily present  when  the  judgment  is  pronounced.  The 
defendant  in  error  has  the  means  of  compelling  the  plain- 
tiff in  error  to  assign  errors,  by  scire  facias  quare  execa- 
tionem  non ;  and  the  plaintiff  in  error  may  oblige  the  de- 
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fendant  to  appear  and  join  in  error,  by  scire  facias  ad        1840. 
audiendom  errores;  or  the  defendant  may  come  ifreely:      qwynnb 
bat.  this  done,  the  record  in  error  does  not  nsually  state  «- 

,  ,  BURNELL. 

the  presence  of  both  parties  when  jndgment  is  given ;  and     rparke  B.] 

judgment  may  certainly  be  affirmed  in  the  absence  of  the 

defendant,  as  is  stated  by  Powell,  J.  in  Staple  v.  Heydon, 

6  Mod.  9.     Be  this  as  it  may,  there  is  no  doubt  but  a 

court  of  error  does  not  now  possess  that  power.  If  a  court 

of  error  could  award  a  repleader,  I  think  it  ought  to  do  so 

in  this  case. 

7.  I  think  the  answer  to  the  seventh  question  proposed  7.  Result 
by  your  lordships  ought  to  be,  that  the  judgment  should 
be  for  the  plaintiffs  non  obstante  veredicto,  on  the  ground 
that  the  fifth  plea  confessed  the  right  of  action  on  the  bond, 
and  did  not  avoid  the  same  by  sufficient  matter — that  is, 
that  the  judgment  should  be  affirmed.  But,  if  I  am  wrong 
in  supposing  that  the  sale  of  the  lands  was  not  a  condition 
precedent,  then  I  am  of  opinion  that  the  judgment  for  the 
plaintiffs  below  ought  to  be  reversed  simply:  and  they  must 
begin  de  novo.  I  do  not  think  that  any  aid  can  be  law- 
fully derived  from  the  other  pleadings  in  this  case,  though 
I  am  Jiot  prepared  to  say  that  it  may  not  in  some  cases. 
It  was  said  in  Goodbume  v.  Bowman,  9  Bing.  52,  2  M.  & 
Scott,  713,  and  very  truly,  that ''  most  of  the  cases  in  which 
the  question  respecting  a  repleader  has  been  considered, 
were  before  the  statute  of  Anne,  when  only  one  plea  could  be 
put  upon  the  record/'  and  that,  ''if  such  plea  did  not  contain 
a  confession,  there  was  no  part  of  the  record  by  which  the 
deficiency  could  be  supplied.^'  The  Lord  Chief  Justice 
proceeds  to  state,  that,  in  that  case,  there  was  ''  a  verdict 
upon  the  general  issue  /'  and  that,  although,  in  considering 
the  merit  or  demerit  of  any  individual  plea,  recourse  can- 
not be  had  to  another,  unless  expressly  referred  to  by  such 
plea;  yet,  as  the  application  to  enter  the  verdict  is  founded 
upon  the  whole  record,  upon  which  it  appears  that  the 
defendants  have  committed  the  grievance  complained  of, 
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and  have  not  shewn  any  sufficient  justification^  it  maj  be 
considered>that^  in  that  point  of  view^  there  is  enough  to  war- 
pant  the  application" — ^for  judgment  non  obstanteTeredicto : 
and  that  '^  no  rule  is  better  established  than  this,  that  the 
court  will  not  grant  a  repleader,  except  where  complete 
justice  cannot  be  answered  without  it :''  and  he  cites  Sym^ 
mers  v.  Begem,  Cowp.  310. 

This  doctrine  so  laid  down  by  the  Chief  Justice  is  I  be- 
lieve new.  At  first,  I  felt  considerable  doubt  aa  to  its 
being  well  founded:  but  it  is  extremely  convenient  and 
reasonable:  and  I  am  not  prepaS-ed  to  say  that  any  valid 
objection  can  be  made  to  it,  provided  it  be  explained  and 
qualified  in  the  manner  I  will  mention:  but  unfortunately 
that  qualification  will  exclude  the  present  case.  Where  it 
applies,  anew  mode  of  entering  up  the  judgment  upon  the 
record  would  be  required,  treating  the  issue  found  for  the  de- 
fendant as  immaterial,  and  proceeding  notwithstanding  the 
verdict  on  that  issue  to  give  judgment  upon  the  other  issue 
found  for  the  plaintiff:  nor  am  I  satisfied  that  the  doctrine 
laid  down  by  the  Chief  Justice  would  not  apply  to  a  casein 
which  the  other  issues,  one  or  more,  being  each  material 
and  decisive  of  the  whole  cause  of  action,  are  each  found 
for  the  plaintiff,  although  they  severally  or  together  did 
not  confess  or  traverse  all  the  material  facts  alleged  in  the 
declaration ;  for,  it  may  be  well  said  that  a  repleader  is  to 
be  granted,  to  enable  the  parties  to  plead  properly  such  a 
plea  as  would  be  decisive  of  the  action;  and,  if  tbey  have 
already  done  so,  under  the  power  given  by  the  statute  of 
Anne,  and  raised  one  or  more  correct  issues,  each  of  which 
would  decide  the  action,  and  the  court  may  give  judgment 
on  the  finding  on  the  material  issue  or  issues,  such  a  courae 
is  unnecessary:  and  I  am  disposed  to  think,  on  that  ground, 
after  full  consideration,  that  the  court  of  Exchequer  was 
wrong  in  awarding  a  repleader  in  the  case  of  Plwnmer  ▼. 
Lee,  already  referred  to;  although  it  would  have  been 
rightly  awarded,  if  the  only  plea  had  been,  the  traverse  of 
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the  immaterial  fact  alleged  in  the  declaration.  But  I  am  1840. 
of  opinion  that  this  doctrine  will  not  help  the  plaintiffs  in 
this  case;  because  the  matter  of  the  fifth  plea  ha$  never 
been  tried  at  all  by  a  proper  issue.  The  defendant  had  U-  rpi^^B^i 
herty  to  plead  that  plea^  and  has  a  right  to  all  the  benefits 
of  it;  and^  if  it  be  good  in  point  of  law  (which  for  this  pur- 
pose I  must  assume)^  he  had  a  right  to  have  the  facts  pro- 
perty disposed  of  by  a  proper  issue.  This  has  not  been 
done;  as  the  issue  was  found  in  his  favour^  he  would  have 
a  right  to  ask  for  a  repleader  if  the  plea  stood  alone^  and 
cannot  be  deprived  of  that  right  if  it  is  joined  with  others. 
I  am  therefore  of  opinion^  that,  assuming  the  fifth  plea 
to  be  good,  the  other  pleadings  woiQd  not  help  the  plain* 
tiffs,  and  the  judgment  ought  to  be  reversed. 

Vaughan,  J. — I  have  considered  with  attention  the  va- 
rious questions  which  in  this  complicated  case  your  lord- 
ships have  propounded  to  the  judges;  some  of  which,  being 
''inter  apices  doctrinse  placitando/'  might  be  expected  to 
provoke  much  difference  of  opinion.  I  have  found  great 
difficulty  in  bringing  my  mind  to  a  satisfactory  conclusion 
upon  some  of  them,  which  may  cease  to  be  matter  of  sur- 
prize when  it  is  remembered,  that,  after  the  most  anxious 
consideration,  not  only  have  different  judges  taken  differ- 
ent views  of  the  same  questions,  but  the  same  judges,  after 
much  ruminating,  have  found  themselves  constrained  to 
give  different  judgments  upon  the  same  question,  as  the 
case  has  proceeded  through  its  several  stages  in  the  courts 
below. 

1.  To  the  first  question,  which  appears  to  be  the  most  i.  Payment  by 
easy  of  solution,  I  answer  that  the  conduct  of  A.  B.,  under  foiiected'toThe 
the  circumstances  stated,  in  paying  over  to  the  Receiver-  ;ccount  of  m 

*^,  •'      "^  former  year,  a 

General  any  part  of  the  monies  collected  by  him  for  the  breach  of  the 
year  1828,  to  be  applied  to  the  service  and  account  of  for-  bond!  ^^^ 
mer  years,  was  a  direct  breach  of  the  condition  of  the  bond. 
But,  as  the  case  of  a  surety  has  ever  been  regarded  with 
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1840.        favour  both  in  courts  of  law  and  equity,  liis  liability  must 
Q^^^J^      be  demonstrated.     He  has  executed  a  bond  with  a  condi- 
*•  tion  by  which  he  stipulates,  that,  on  A.  B.  being  appointed 

[ymghttn,  J.]  collector  of  the  taxes  for  the  district  in  question  for  the 
year  1828,  he  will  be  responsible  for  his  collecting  and  well 
and  truly  paying  over  to  the  Receiver-General  all  such 
monies  as  shall  come  to  his  hands  by  virtue  of  the  assess- 
ments of  that  year.  True  it  is  that  A.B.  did  CEdthfully 
collect  all  the  sums  due  upon  those  assessments,  and  did 
pay  them  over  to  the  Receiver-General;  but  with  a  specific 
appropriation  of  part,  viz.  693/.,  to  the  account  and  service 
of  Ek  former  year,  for  which  year  the  defendant  below  was 
not  his  sm^ty. 
DuUes  mnd  Adverting  to  the  provisions  of  the  act  43  Greo.  3,  c.  99. 

the^coHectM       (®^  ofteu  referred  to),  which  creates  and  defines  the  obligap 
and  his  surety,   tious  and  duties  of  the  collector  and  of  his  surety,  I  am  of 

several  and  dis- 

tincL  opinion  that  A.  B.  thereby  incurred  a  forfeiture  of  thepenalty 

of  the  bond.  But,  in  looking  at  the  general  frame  and  con- 
text of  the  act  of  parliament,  one  cannot  fail  to  observe 
that  the  duties  and  the  responsibility  of  the  collector  and  his 
surety  are  several  and  distinct,  expressed  in  different  terms, 
and  depending  upon  very  different  provisions.  The  office 
of  each  is  an  annual  office ;  and,  in  considering  the  ques- 
tions submitted  to  us,  we  must  carefully  avoid  confound- 
ing the  duties  of  these  respective  officers  for  any  one  parti- 
lar  year,  with  the  duties  of  any  prior  or  subsequent  year. 
It  may  happen  accidentally,  but  not  necessarily,  that  the 
collector  of  the  preceding  year  may  also  be  appointed  col- 
lector for  the  subsequent  year;  and  that  the  surety  of  the 
former  year  may  chance  to  become  the  surety  for  the  col- 
lector of  the  following  year;  and  so  vice  versS.  The  prin* 
cipal,  or  collector,  engages  that  he  will  duly  collect,  and 
well  and  truly  pay  over  to  the  Receiver-General,  all  sums 
received  by  him  by  virtue  of  the  assessments  made  in  the 
year  1828,  to  the  service  and  account  of  that  particular 
year;  and  the  surety  becomes  responsible  for  the  faithful 
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discharge  of  this  duty :  but  if^  instead  of  paying  over  the 
sums  collected  in  1828  to  the  service  and  account  of  that 
year^  the  collector  causes  the  same^  or  any  part  of  them,  to 
be  applied  to  the  extinction  or  liquidation  of  an  arrear  r^^^™jl 
which  he  had  suffered  to  accumulate  in  any  former  year, 
I  have  no  hesitation  in  declaring  that  he  becomes  as  much 
a  defaulter  to  the  extent  of  such  misappropriation  as  if  he 
had  applied  the  money  to  the  payment  of  his  own  private 
debt;  and  pro  tanto  the  paiish  becomes  liable  to  be  reas- 
sessed to  make  good  such  deficiency,  and  may  resort  to 
the  surety  for  indemnification  to  the  extent  of  the  de- 
fault. Whether  this  conduct  of  A.B.  amounted  to  a  breach 
of  the  condition  of  the  bond,  cannot,  in  my  humble  judg- 
ment, be  tried  by  a  more  infallible  test  than  that  suggested 
by  my  Brother  Parke,  in  delivering  his  judgment  in  the 
Exchequer  Chamber,  wherein  he  observes  that  the  con-  2  New  Cases, 
dition  of  the  bond  is  to  be  construed  as  if  another  person,  '  ^ 
and  not  A.  B.,  had  been  collector  for  a  former  year :  and, 
could  it  then  admit  of  any  doubt  that  it  would  be  a  breach 
of  the  condition  ''  to  pay  well  and  truly  to  the  Beceiver- 
Gleneral,"  if  the  money  had  been  lent  by  A.  B.  to  such 
former  collector  to  enable  him  to  pay  his  arrears,  although 
the  money  had  been  so  applied?  It  is,  in  effect,  for  this 
purpose,  an  appropriation  by  A.  B.  to  the  payment  of  his 
own  debt.  To  my  mind,  this  proposition  involved  in  the 
first  question  appears  so  plain,  and  so  directly  in  unison 
with  the  opinions  (I  believe)  of  all  the  judges  (whatever 
difference  may  be  found  to  exist  in  the  answers  to  be  re- 
turned to  some  of  the  subsequent  questions),  that  I  cannot 
prevail  upon  myself  to  waste  more  of  your  lordships'  valua- 
ble time  upon  the  consideration  of  it. 

2.  The  second  question  opens  a  more  extended  field  of  2.  Seisnre  and 
discussion,  and  is  calculated  to  excite  much  greater  differ-  i^^^  ^^ooAm  of 
ence  of  opinion.    We  are  told  that  A.B.,  at  the  time  of  S""  ~"f**^'»^J 

^  '  the  exutence  of 

the  supposed  breach'  of  the  condition  of  the  bond,  had  cer-  which  the  com- 
tain  lands  and  goods  within  the  jurisdiction  of  the  comr  notice  or  know- 
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1840.        missioners,  qf  which  they  had  knowledge,  before  any  action 

G WYNNE      brought  upon  the  bond ;  and  we  are  asked  whether,  an  ac^ 

V-  tion  being  brought,  it  would  be  a  defence  to  that  action, 

rr<m  km  J 1  ^^^  ^^®  commissioners  did  not  before  suit  aeixe  and  seD 

ledge,  a  condi-   the  Said  lands  and  goods. 

to  the[r  right  to      ^®  auswcT  to  this  questiou  seems  to  depend  upon  esta- 
pat  the  bond  in  blishiug  the  proposition  that  such  seizure  and  sale  was  a 

■uit  against  the  o  r     r 

surety.  Condition  precedent  which  must  be  complied  with  before 

the  surely  can  be  sued ;  and  whether  it  be  such  a  condition 
precedent  must  be  determined  by  the  true  construction  of 
the  proviso  in  the  13th  section  of  the  43  Geo.  3,  c.  99,  re- 
gard being  had,  at  the  same  time,  to  the  power  and  au- 
thority given  to  the  commissioners  by  the  52nd  section  to 
deal  with  the  person  and  property  of  the  collector  malring 
default.  It  has  been  argued,  and  I  think  correctly,  that 
the  clause  enabling  the  commissioners  to  seize  the  lands 
and  goods  of  the  collector,  is  not  iv^peraiwe,  but  dtredarg 
otdy,  and  is  not  a  step  necessarily  preliminary  to  putting  the 
bond  in  suit  against  the  principal.  Sut  I  conceive  that  the 
legislature  has  drawn  a  distinction,  and  expressed  it  in  words 
too  plain  to  be  mistaken,  between  the  liability  of  the  jMrinci- 
pal  and  of  the  surety,  and  has  with  the  most  guarded  cau- 
tion placed  the  responsibility  of  the  latter  upon  the  more 
favoured  footing.  After  directing  the  form  of  the  bond  to 
be  taken  from  the  surety,  that  section  (s.  13)  proceeds  to 
enact,  that  "  every  such  bond  given  by  way  of  security  shall 
be  prosecuted  by  the  commissioners  on  any  fidlore  or  de- 
fault of  the  collector :"  but  accompanied  and  fdlowed  by 
this  remarkable  proviso,  which  I  regard  as  the  inducement 
or  consideration  influencing  the  mind  of  the  surety  to 
enter  into  the  obligation,  viz.  "  Provided  always  that  no 
such  bond  shall  be  put  in  suit  against  any  surety  for  any 
deficiency  other  than  what  shall  remain  unsatisfied  after 
sale  of  the  lands,  tenements,  goods,  and  chattels  of  audi 
collector  in  pursuance  and  by  virtue  of  the  directions  and 
powers  given  to  the  respective  commissioners  by  this  act'' 
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If  this  proviso,  admitted  on  all  hands  to  have  been  in-  1840. 
trodnced  for  the  sole  purpose  of  giving  protection  to  the 
surety,  and  of  easing  the  burthen  of  Aw  obligation,  does 
not  disarm  the  commissioners  of  any  power  to  call  him  to  Ty^iJ^i:\ 
account  until  the  deficiency  of  the  collector  has  been  as- 
certained, after  giving  credit  for  the  proceeds  resulting 
from  the  sale  of  his  lands  and  goods  pursuant  to  the  powers 
in  the  52nd  section,  in  reduction  of  the  balance,  I  ask  what 
language  could  be  devised  more  clear  to  convey  the  notion 
of  a  strict  condition  precedent  than  the  words  of  this  pro- 
viso. To  my  mind,  this  is  a  solemn  declaration  made  by 
the  legislature  (contemplating  the  reluctance  with  which 
persons  might  become  sureties  in  bonds  of  this  description) 
that  whoever  executed  them  should  not  be  prosecuted  for 
the  default  of  the  collector,  until  after  the  commissioners 
had  first  seized  and  sold  all  the  real  and  personal  estate  of 
the  collector  of  which  they  had  any  knowledge;  and  that 
the  commissioners,  having  given  credit  for  the  proceeds  in 
reduction  of  the  debt,  might  then,  and  then  only,  enforce 
the  bond  against  the  surety.  How  far  the  neglect  or  fai- 
lure of  the  commissioners  to  exercise  the  powers  delegated 
to  them  of  proceeding  against  the  lands  and  goods  of  the 
principal,  for  the  purpose  of  making  them  available  in 
diminution  of  the  debt  or  balance  to  be  afterwards  claimed 
against  the  surety,  may  render  them  obnoxious  to  any  pro- 
ceeding by  mandamus,  or  by  suit  in  Equity,  or  otherwise, 
we  are  not  called  upon  to  discuss :  but,  surely,  their  neg- 
lect to  discharge  the  trust  reposed  in  them  affords  no  just 
ground  for  prematurely  accelerating  the  liability  of  the 
surety.  So  harsh  a  construction  of  the  proviso  in  the 
18th  section  would  be  fraught  with  injustice,  and  virtually 
operate  as  a  fraud  upon  the  surety.  I  am  therefore  of 
opinion,  upon  the  plain  letter  of  the  act  of  parliament, 
upon  the  clear  intention  of  the  legislature,  to  be  collected 
from  the  whole  frame  and  spirit  of  its  various  enactments, 
and  upon  the  reason  of  the  thing,  that  the  neglect  of  the 
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1840/        commissioners  to  seize  and  sell  the  lands  and  goods  of  the 
GwYNNB       collector  of  which  they  had  knowledge,  before  the  action 
»•  was  commenced,  would,  if  properly  pleaded,  afford  a  good 

IFaughan,  J.]    gTOund  of  defence  to  such  action. 

3.  SeiEure  and  3.  To  the  third  question,  which  assumes  the  want  of 
and  goods  of  knowledge  in  the  commissioners,  and  their  ignorance  of 
the  exuVenci  of  *^®  ^^  ^^  *^  existence  of  any  lands  or  goods  belonging 
which  the  com-  to  the  coUcctor  within  their  jurisdiction,  before  the  com- 
missioners had  -    1  .     T  -r-k  •  •■■ 

NO  notice  or        mencemcnt  of  the  suit,  I  answer,  De  non  exiatentibuE  et 

acondttion'pre-  Hon  apparcutibus  eadem  est  et  ratio  et  lex.  Upon  this 
ri*h"t  *°ut  Ae  ®^^^  ground,  and  on  this  plain  and  sound  principle,  I  am 
bond  in  suit       of  Opinion  that  this  defence  of  the  surety  must  fail,  where 

against  the  .     .  t_         i.    j  ^ 

surety.  the  Commissioners  have  had  no  notice. 

4.  Defendant  4.  Whether  the  issue  raised  by  the  rejoinder  to  the 
veldlrt  onthe  replication  to  the  fifth  plea  ought  to  have  been  found  for 
*ff",*  *!;!ll"*/*"'  ^e  plaintiffs  or  for  the  defendant,  depends  upon  the  mat- 

of  the  fifth  plea.  *  ,  .    -• 

ters  involved  in  that  issue.  If  the  rejoinder,  not  having 
traversed  the  fact  of  notice  to  the  commissioners,  a  most 
important  part  of  the  issue  tendered  by  the  replication, 
can  be  considered  as  having  the  legal  effect  of  in^UedBg 
admitting  the  want  of  notice  to  the  commissioners  of 
there  being  any  lands,  &c.,  of  A.  B.  within  their  jurisdic- 
tion before  the  commencement  of  the  action,  I  think  that 
the  verdict  on  that  issue  should  have  been  found  for  the 
plaintiffs.  But  I  cannot  satisfy  my  mind  that  the  defend- 
ant below,  by  his  rejoinder,  can  be  taken  to  have  made 
any  such  admission.  The  allegation  in  the  replication 
that  the  commissioners  sold  all  the  lands  of  A. B.  of  which 
they  had  notice,  is  one  entire  and  substantive  allegation, 
the  whole  of  which  the  defendant  might  and  ought  to  have 
traversed;  but,  by  omitting  one  veiy  essential  part  of  it, 
he  has  raised  an  immaterial  issue  (if  any  issue  be  raised), 
in  which  I  think  the  fact  of  notice  not  involved.  Taking 
this  view  of  the  subject,  the  finding  of  the  jury  that  A.  B. 
had  lands,  &c.,  properly  affirms  all  that  was  put  in  issue, 
and  therefore  entitles  the  defendant  to  have  it  entered  in 
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his  fSstvour;  but,  as  it  is  an  immaterial  issue^  what  are  the         1840. 
legal  consequences  resulting  jfrom  such  finding  of  the  jury,       gwynkb 
will  be  seen  in  the  answer  to  the  subsequent  questions.  «• 

Burn  ELL. 

5.  If  I  am  correct  in  supposing  that  the  verdict  should    [yaughan,  j.] 
be  entered  for  the  defendant  upon  the  issue  raised  by  the  5.  Plaintiffs  not 
rejoinder  to  the  fifth  plea,  and  that  it  would  be  no  defence  /udgment^non 
to  the  action  that  the  lands  of  A.  B.  were  not  sold  by  the  ;!»»^««  ^«'r 

•^  dicto  on  the  w- 

commissioners,  unless  they  had  notice  of  their  existence,  >ue  arising  out 
I  think  that  judgment  might  be  entered  for  the  plaintiffs  °  *  ^  *** 
non  obstante  veredicto,  provided  the  fifth  plea  can  be  consi- 
dered as  amounting  to  a  confession  of  the  cause  of  action,  and 
an  tfisufficient  avoidance  of  it.  The  rule  as  applicable  to 
cases  of  this  description  is  laid  down  with  great  precision 
and  perspicuity  by  Lord  Chief  Justice  Abbott,  in  Lam- 
bert  V.  TayUyr, 4 B.  & C.  152, 6 D.  &  R.  188.  He  says :  ''The 
plea  being  bad,  the  defendant  certainly  cannot  have  judg- 
ment, although  the  issue  is  found  for  Asm,  the  issue  being 
taken  on  an  immaterial  matter:  and  the  question  whether 
the  plaintiff  can  have  judgment,  or  whether  there  ought  to 
be  a  repleader  (supposing  the  court  competent  to  award  a 
repleader),  depends  upon  the  question  whether  the  plea 
does  or  does  not  contain  a  confession  of  a  cause  of  action ; 
if  a  cause  of  action  be  confessed  by  the  plea,  and  the  mat- 
ter pleaded  in  avoidance  be  insufficient,  the  plaintiff  is  en- 
titled to  judgment  noiwUhstandinff  the  verdict.'^  The  same 
rule  was  recognized  and  confirmed  by  the  court  of  Com- 
mon Pleas  in  the  case  of  Goodbume  v.  Boivman,  9  Bing. 
532,  2  M.  &  Scott,  700,  and  by  the  court  of  Exchequer  in 
Pbwmer  v.  Lee,  2  M.  &  Welsby,  495,  5  Dowl.  755. 

Let  us  apply  this  test  to  the  fifth  plea.  That  plea  states 
that  A.  B.  did  well  and  faithfully  demand  and  collect  all 
the  sums  of  money  charged  in  the  said  assessments;  and 
then  avers  that  he  was  possessed  of  and  entitled  to  certain 
lands  within  the  jurisdiction  of  the  commissioners,  of  which 
the  plaintiffs  had  notice,  and  which  they  might  have 
seized  and  sold  to  satisfy  the  sums  so  collected  and  de- 
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tained  or  not  duly  paid  over  by  Um  in  pnnnanoe  of  the 
bond.  This  plea  confesses  a  cause  of  action^  and  contains 
matter  in  avoidance  of  it^  capable  of  being  moulded  into  an 
issue  which^  properly  framed^  would  have  determined  the 
merits  of  the  case.  But,  mark  the  mode  in  which  the 
plaintiffs  deal  with  this  plea  in  their  replication.  They 
state,  that,  after  A.S.  had  collected  the  sums  assessed,  and 
omitted  to  pay  them  over  to  the  Receiver-General,  he  had 
no  lands  within  the  jurisdiction  of  the  commissioners  which 
they  could  seize  and  sell,  of  which  the  plauU^s  had  notice. 
Without  discussing  the  question  whether  the  plaintiflV  re- 
pUcation  was  not  inartificially  drawn,  and  open  to  a  special 
demurrer,  inasmuch  as  it  traverses,  not  the  nngle  fact 
whether  A.B.  had  lands  within  the  jurisdiction  of  the 
commissioners,  nor  the  fact,  simpliciter,  whether  the  /rfosii* 
tiffs  had  notice,  but  the  compound  proposition,  that  he  had 
no  lands  of  which  the  plaintiffs  had  notice.  Perhaps  the 
more  correct  mode  of  replying  to  a  plea  so  framed  would 
have  been  either  to  have  traversed  the  fact  of  A.  B.  having 
lands,  or  the  fact  of  the  plaintiffs  having  had  notice — the 
one  or  the  other,  but  not  both;  the  fisdlure  to  maintain 
either  being  fatal  to  the  defendants  bar. 

Such  being  the  plea  and  the  replication,  the  defendant 
rejoins  that  A.B.  had  lands  within  the  jurisdiction,  omit- 
ting to  traverse  so  essential  a  part  of  the  issue  tendered  by 
the  replication  as  the  fact  of  notice.  It  appears  to  me  that 
the  plaintiffs  might  have  demurred  to  this  rejoinder,  as 
tendering  an  immaterial  issue  (if  not  amounting  to  a  de^ 
parture),  passing  by  and  losing  sight  altogether  of  the  £Mst 
of  notice,  upon  which  the  strength  and  snfBcienqr  of  the 
bar  rested.  Instead  of  doing  so,  they  have  countenanced 
this  error,  and  concurred,  by  adding  the  similiter,  in  send- 
ing an  issue  to  be  tried  by  a  jury,  which  cannot  dispose 
of  the  merits  of  the  case.  H6w,  then,  is  the  verdict  to  be 
entered  on  this  issue?  With  unfeigned  deference  to  the 
opinion  of  others,  I  conceive,  as  I  have  before  stated,  that 
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the  verdict  should  be  entered  for  the  defendant^  the  jury 
haying  fonnd  the  only  fact  involved  in  it  in  Ai^  favour, 
viz.,  that  A.  B.  had  lands  within  the  jarisdiction  of  the 
conunissioners. 

There  being,  therefore,  a  plea  upon  the  record  which 
confesses  a  cause  of  action,  and  which  contains  matter  in 
avoidance  of  it  which  might  have  determined  the  rights  of 
the  parties,  but  which  has  failed  to  do  so  from  their  mu- 
tual neglect  to  observe  the  rules  of  good  pleading,  I  think 
the  plaintiffs  are  not  entitled  to  enter  up  judgment  non 
obstante  veredicto  upon  a  supposed  implied  confession  in 
the  rejoinder,  that,  if  there  were  lands  within  the  juris- 
diction of  the  commissioners,  the  plaintiffs  had  no  notice 
of  them.  For  the  other  reasons  suggested  by  my  Brother 
Coleridge  and  the  very  learned  Baron  Parke,  I  agree  that 
the  neglect  of  the  defendant  to  traverse  the  fact  of  notice, 
does  not  amount  to  any  such  implied  admission  of  it. 

6.  Supposing  the  judgment  could  not  be  so  entered,  and  6.  A  court  of 
the  issue  raised  by  the  rejoinder  be  (as  I  apprehend  it  fatTyeart""  ° 
must  be  adjudged)  immaterial,  we  are  called  upon  to  de-  "J*^^'*  *  "" 
clare  oiur  opinion  upon  the  jurisdiction  of  a  court  of  error 
to  grant  a  repleader,  and  upon  the  expediency  of  doing  so 
in  the  case  before  us.  I  believe  it  has  been  a  prevalent 
notion  in  Westminster-Hall  of  late  years,  that  a  court  of 
error  cannot  award  a  repleader :  and  the  neglect  or  for- 
bearance to  exercise  this  right  through  a  long  succession 
of  years,  is  strong  evidence  against  the  existence  of  it. 
Since  the  statute  of  Anne,  which  allowed  defendants  any 
number  of  pleas  the  court  might  be  pleased  to  sanction, 
and  since  the  practice  of  granting  new  trials  has  grown 
into  daily  use,  the  awarding  of  a  repleader,  even  by  the 
courts  below,  has  become  of  rare  occurrence;  inasmuch  as 
the  court  from  whence  the  record  issues  is  likely  to  render 
such  proceeding  unnecessary.  In  the  case  of  Bennet  v. 
HMech,  2  Saund.  319  a  {Holbech  v.  Bennett,  2  Lev.  12), 
Lord  Hale  is  reported  to  have  said,  that,  in  antient  times. 
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1840.  it  was  usual  to  award  a  repleader  on  a  writ  of  error  from 
G WYNNE  ^^®  Common  Pleas  to  the  King's  Bench,  and  that  he  had 
_    »•  searched  and  found  several  Rolls,  not  less  than  seven  in 

BURNELL.  * 

[Vaughw,  J.]  number  (the  earliest  in  the  21  Edw.  1,  and  the  latest  in 
the  33  Edw.  3),  in  which  a  repleader  had  been  so  awarded ; 
but  he  adds,  it  was  grown  obsolete  and  not  in  use  at  that 
day.  I  am  not  aware  that  the  jurisdiction  of  a  court  of 
error  to  award  a  repleader  (assuming  it  once  to  have  ex- 
isted) has  ever  been  abolished  by  any  legislative  enact- 
ment, or  declared  illegal  by  any  judicial  decisions.  3x11, 
since  the  time  of  Lord  Hale,  more  than  a  centmj  and  a 
half  has  elapsed,  and  sunk  the  practice  (if  ever  it  existed) 
into  absolute  desuetude,  and  involved  the  right  in  deeper 
obscurity.  I  cannot,  therefore,  venture  to  affirm  the  juris- 
diction of  a  court  of  error  to  award  a  repleader,  and  con- 
sequently cannot  assert  the  expediency  of  doing  so  in  this 
case. 

7.  Result  7.  This  leads  me  to  the  last,  and  the  only  remaining 

question,  viz.  what  judgment  ought  to  be  pronounced,  sup- 
posing a  court  of  error  cannot  or  do  not  award  a  repleader : 
to  which  I  answer,  in  a  word,  that  judgment  cannot  be 
pronounced  for  the  defendant,  because  the  issues  found  for 
him  are  immaterial  issues :  neither,  as  it  appears  to  me, 
can  judgment  be  pronounced  for  the  plaintiffiB  on  the  whole 
record,  or  on  the  fifth  plea  non  obstante  veredicto,  for  the 
reasons  I  have  before  stated. 

Deeply  regretting  the  time  and  cost  which  have  been 
expended  in  a  fruitless  litigation,  I  come  to  the  conclusion 
which  I  have  arrived  at,  after  much  fluctuation  of  opinion, 
with  great  reluctance,  that  the  judgment  of  the  court 
below  should  be  reversed,  and  the  plaintiffs  be  at  liberty 
to  retrace  their  steps,  and  begin  de  novo,  if  they  shall  be 
so  advised. 


1.  Payment  by       LiTTLEDALE,  J. — 1.  In  auswcr  to  the  first  question  pro- 

A.  B.  of  monies  ,-  i^i-         t  <••• 

collected  to  the  posed  by  your  lordships,  I  am  of  opimon  that  the  conduct 
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of  A.B.  was  a  breach  of  the  condition  of  the  bond,  for  the 
reasons  abready  given  by  my  learned  Brothers. 

2,  3.  The  second  and  third  questions  are  so  much  con- 
nected together,  that,  with  the  leave  of  the  House,  I  should  rxJ/^^^^fj  i 
propose  to  give  an  answer  which  applies  to  both.  account  of  a  for- 

Two  questions  arise  on  the  construction  of  the  statute  breach  of  the 

of  43  Geo.  3,  c.  99.    The  first  is,  whether  the  sale  of  the  condition  of  the 

'  '  ^  ^  bond. 

lands  and  goods  of  the  collector  be  a  condition  precedent 
to  puttmg  the  bond  in  suit  against  the  surety.  The  second 
is,  whether,  if  it  be  a  condition  precedent,  it  applies  to  all 
the  lands  and  goods  of  the  collector,  or  only  to  those  which 
were  known  to  the  conunissioners ;  and  I  use  the  term 
''known,"  because  the  word  ''notice,"  which  occurs  in  the 
pleadings,  sometimes  means  that  knowledge  which  is  ac- 
quired by  specific  information  given  with  a  particular  ob- 
ject, as  in  the  instance  of  notice  of  dishonour  of  bills  of 
exchange,  and  other  cases ;  but,  as  applicable  to  the  pre- 
sent case,  I  mean  by  the  term  "  known,"  knowledge,  in 
whatever  way  it  is  acquired. 

2.  Upon  the  first  of  these  points,  I  think  the  sale  of  the  s.  Seizure  and 
lands  and  goods  of  the  collector  is  a  condition  precedent  to  l^a  ^ds  of 
putting  the  bond  in  suit.    The  13th  section  of  the  43  Geo.  *J«  collector,  of 

*  °  the  existence  of 

3,  c.  99,  after  prescribing  the  form  of  the  bond  of  the  which  the  com- 

surety,  says,  that  "  every  such  bond  given  by  way  of  such  notice  or 

security  as  aforesaid  shall  be  prosecuted  by  the  commis-  conjjjfoifpre* 

sioners  on  any  failure  or  default  of  the  collector:"  and  cedent  to  their 

•^  .  right  to  put  the 

then  there  immediately  follows  this  proviso — "provided  bond  in  suit 
always,  that  no  such  bond  shall  be  put  in  suit  against  any  surety. 
surety,  for  any  deficiency  other  than  what  shall  remain 
unsatisfied  after  sale  of  the  lands,  tenements,  goods,  and 
chattels  of  such  collector  in  pursuance  and  by  virtue  of 
the  directions  and  powers  given  to  the  commissioners  by 
this  act."  Here,  therefore,  is  a  provision  that  the  bond 
shall  not  be  put  in  suit  for  any  deficiency  other  than  what 
shall  remain  unsatified  after  a  particular  thing  done.  It 
is  quite  clears  that,  if  the  lands  and  goods  have  been  sold. 
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1840.  the  bond  can  only  be  put  in  suit  for  the  difference;  but, 
if  there  are  lands  and  goods^  and  they  can  be  sold  by  the 
commissioners  nnder  the  powers  and  directions  of  the  act^ 
[JMiUdtJe'^'j.i  *^®  meaning  of  the  clause  is,  that  the  deficiency  must  be 
ascertained  first;  for,  otherwise,  it  is  putting  the  bond  in. 
suit  for  the  whole,  where  the  act  says  it  shall  only  be  so 
for  a  deficiency.  It  is  a  veiy  reasonable  provision  for  a 
surety,  that  he  shall  not  be  called  upon  until  all  bas  been 
got  firom  the  collector  that  can  be  raised. 

Sut  it  is  necessary  to  see  what  are  the  powers  and  di* 
aections  given  by  the  act,  by  which  the  defidenqr  is  to  be 
ascertained.  They  are  contained  in  the  52nd  section^ 
which  enacts,  that,  if  the  collector  makes  deSEialt  in  the 
particulars  enumerated,  the  commissioners  are  authorised 
and  impowered  to  imprison  the  person  and  seise  and  se- 
cure the  estate,  both  real  and  personal,  of  the  coUedxv, 
wheresoever  the  same  can  be  discovered  and  found:  and 
the  commissioners  who  shall  so  seize  and  secure  the  estate 
shall  and  they  are  impowered  to  appoint  a  time  for  a 
meeting  of  the  commissioners;  and  the  commissioners 
present  at  such  meeting,  in  case  the  accounts  of  the  col- 
lector be  not  delivered,  or  the  money  detained  by  him  be 
not  paid,  are  impowered  and  required  to  sell  and  dispose 
of  all  such  estates  which  shall  be  for  the  cause  aforesaid 
seized  and  secured.  It  is  said  that  this  clause  as  to  seiz- 
ing the  estates  is  only  directory  to  the  commissioners^ 
as  they  are  only  authorized  and  impowered,  and  not  re- 
guired,  to  seize;  and  that  this  is  more  strongly  shewn, be- 
cause in  the  subsequent  part  of  the  clause  they  are  required 
to  sell,  and  therefore  a  different  phraseology  is  used. 
There  is  not  the  least  doubt  but  that  the  clause  aa  to 
seizing  is  only  directory,  and  only  gives  a  discretion  to  the 
commissioners,  that,  if  the  collector  makes  de&ult,  they 
may  seize  and  secure  the  estates ;  and  then,  if,  at  the  sub- 
sequent meeting,  the  collector  does  not  pay  up  hia  de- 
ficiency, they  are  required  to  sell.    It  is  very  reasonable 
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that  they  shall  not  be  required  to  sell^  if  the  collector  can        1840. 
redeem  his  estate.    And  then  it  is  said,  that^  because  the 
clause  as  to  seizure  is  only  discretionary  with  the  commis-  «• 

sioners,  they  need  not  seize  unless  they  think  proper;  \iutudaU,  J  J 
and,  as  the  powers  and  directions  as  to  the  seizure  and 
sale  of  the  estates  are  not  in  point  of  fact  exercised,  and 
need  not  be  so  unless  the  commissioners  think  proper,  the 
deficiency^  after  the  exercise  of  these  powers,  is  out  of  the 
question,  and  does  not  and  need  not  arise,  and  the  bond 
may  be  put  in  suit  without  regard  to  that.  But  I  think 
not.  The  52nd  section  relates  to  the  conduct  to  be  pur- 
sued towards  the  collector;  and  the  commissioners  will  no 
doubt  exercise  their  discretion  as  will  best  accord  with  the 
discharge  of  their  duties  to  the  Crown,  to  the  parishioners, 
and  to  the  collector :  but,  if  they  do  not  think  it  right  to 
enforce  their  powers,  the  sureties  are  not  to  suffer  by  that; 
the  proviso  in  the  13th  section  is  introduced  for  the  benefit 
of  the  surety,  and  the  meaning  of  it,  in  my  opinion,  is,  that 
he  is  not  to  be  called  upon  until  the  commissioners  have 
done  all  in  their  power  to  make  the  collector  pay;  and  if, 
for  any  reason,  they  omit  to  do  that,  they  are  not  to  call  on 
the  surety.  K  it  be  not  a  condition  precedent,  I  do  not 
see  how  the  surety  can  have  the  benefit  of  the  clause ;  for, 
if  the  surety  be  compelled  to  pay  the  whole,  I  do  not  think 
he  could  have  a  mandamus  to  the  commissioners  to  seize 
and  sell ;  their  power  is  only  to  seize  and  sell  if  the  col- 
lector has  not  paid  the  money ;  but,  if  the  money  has  been 
paid  by  other  means,  the  collector  is  no  longer  indebted  to 
the  commissioners :  besides,  if  a  mandamus  were  to  go,  it 
must  be  for  the  whole  direction  of  the  clause,  and  that  is 
that  the  money  arising  firom  the  sale  shall  be  paid  to  the 
Beceiver-Gteneral ;  and  then  the  surety  would  have  to 
petition  the  Crown  to  be  repaid.  And  I  should  doubt 
whether  a  court  of  Equity  would  compel  a  sale,  unless  to 
carry  the  whole  clause  into  effect,  and  so  as  that  the  surety 
might  petition  the  Crown  when  the  money  had  got  into  the 


806  IN  THB  HOUSE  OF  LORDS^ 

1840.        hands  of  the  Receiver-General.    Perhaps  the  commission- 

^J^^'J^      ers  might  of  themselves  seU,  in  order  to  relieve  the  surety ; 

^'  but^  besides  my  doubting  the  power  of  the  commisaioners 

[LiukdaUt  J.]  ^  ^ell  after  they  have  been  paid  by  the  surety^  I  do  not 

think  the  surety  ought  to  be  put  in  the  situation  of  having 

to  rely  upon  what  they  may  be  disposed  to  do. 

It  is  very  possible  that  some  inconvenience^  and  in  some 
cases  loss^  might  arise  if  the  bond  could  not  be  enforced 
against  the  surety  till  the  property  of  the  collector  is  sold ; 
for^  certainly^  the  proceedings  under  the  52nd  section  must 
be  attended  with  delay.  But  I  do  not  think  we  have  any- 
thing to  do  with  that  consideration ;  the  question  is  upon 
the  construction  of  the  act^  as  it  is  presented  to  us. 

Some  distinction  was  raised  in  the  argument  as  to  the 
meaning  of  the  words  ^^prosecute"  and  ''put  in  suit;"  and 
it  was  suggested^  that^  because  the  words  "prosecute  the 
bond''  were  used  without  any  restriction,  the  bond  might 
be  enforced  by  action  immediately.    But  I  think  ^'prose- 
cute''  and  "put  in  suit''  are  synonymous:  in  pleading  a 
writ,  the  common  phraseology  is,  sued  and  prosecuted  out 
of  the  court,  &c.:  and,  if  the  word  "sued"  alon^or  "pro- 
secuted" alone,  were  used,  it  would  mean  the  same  thing 
as  conjoining  the  two  words;  and  in  the  13th  section  the 
restriction  I  think  must  be  applied  as  well  to  prosecuting 
the  bond  as  putting  it  in  suit. 
3.  Seizure  and        3.  The  Other  question  is  as  to  notice  or  knowledge  of 
and  goISi^of      *^®  lauds  and  goods,  as  to  which  there  is  more  doubt;  be- 
the  collector,  of  causc  there  is  no  such  language  as  notice  or  knowledge 

the  existence  of  ^  o    -»  o 

wiiich  the  com-  used  in  the  act  of  parliament;  but  the  construction  of  the 
no  notice  or  act  of  parliament  must  have  a  reasonable  intendment  in- 
a  condtrion'ore-  6^*^^^  upou  it,  arising  out  of  the  existing  state  of  things: 

cedent  to  their    2J)A  I  think  it  Can  ouly  be  intended  that  the  commission- 
right  to  put  the 
bond  in  suit       ers  shaU  be  compellable  to  seize  and  sell  for  the  benefit  of 

ISe°y!  *  ^'^  surety  such  lands  and  goods  as  they  know  of;  it  is  im- 
possible for  them  to  seize  things  of  which  they  are  ig- 
norant; and  it  would  not  be  any  breach  of  duty  in  them 
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not  to  seize  lands  of  which  they  had  no  knowledge.     K        1840. 
they  were  negligent  in  not  taking  reasonable  means^  ac-      q^^j^^^ 
cording  to  circumstances,  to  find  ont  the  effects,  it  might  *• 

.  .  .  BURHBLL. 

furnish  some  means  of  proceeding  against  the  commision-  xintudaU,  J.I 
era;  but^  as  a  mere  question  of  construction,  whether  they 
were  bound  as  a  condition  precedent  to  seize  that  of  which 
they  had  no  knowledge,  any  acts  of  negligence  or  want  of 
attention  in  that  respect  could  not  arise.     I  do  not  think 
the  words  ^'wheresoever  the  same  can  be  discovered  and 
found,''  Apply  to  this  part  of  the  construction;  and  I  think 
that  means,  wherever  locally  they  can  be  found.    The  col- 
lector might  have  some  small  interest  in  public  works  and 
undertakings  where  there  are  a  great  number  of  proprie- 
tors, as  to  which  the  commissioners  would  have  no  means 
of  obtaining  information.     So,  also,  an  estate  may  have 
come  to  him  as  heir-at-law  or  devisee  of  a  person  who  died 
the  day  before  the  bond  was  put  in  suit,  of  which  the  com- 
missioners knew  nothing;  or,  he  might  have  a  small  quan- 
tity of  goods  in  some  obscure  room;  and  many  other  cases 
might  be  put  where  knowledge  of  the  fact  of  his  having  lands 
or  goods  would  be  utterly  impossible;  and  then,  if  know-, 
ledge  were  not  made  an  accompaniment  of  the  property, 
a  very  small  amount  of  effects,  under  circumstances  before 
stated,  would  prevent  the  bond  being  sued  upon.     I  do  not 
think  that  the  question  of  hardship  ought  to  influence  my 
opinion  either  on  one  side  or  the  other:  but  it  may  be  ob- 
served that  this  construction  does  not  seem  to  impose  any 
great   degree  of  hardship  on  the  surety;  because,  if  he 
looked  after  his  own  interests,  a  very  little  exertion  would 
enable  him  to  make  himself  acquainted  at  least  with  the 
material  parts  of  the  property  of  the  collector;  and,  if  he 
were  afiraid  that  the  commissioners  may  not  be  very  anxious 
to  get  the  information  themselves,  it  would  be  very  easy 
for  the  surety  to  give  distinct  notice  of  the  property  to 
the    commissioners — not    that   I   mean,  as  I  have  before 
stated,  that  express  notice  need  be  given,  for,  if  they  have 
VOL.  I.  o  G  o 
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4.  Defendant 
entitled  to  a 
verdict  on  the 
iMue  arising 
out  of  the  fifth 
plea. 


knowledge  by  any  means  whaterer,  that  constitittea  notice 
within  meaning  of  the  word  ''notice'^  as  used  in  these  pro- 
ceedings. 

The  result  of  these  remarks  on  the  second  and  third 
questions,  is>  that,  under  the  circumstances  stated  in  the 
second  question,  there  would  be  a  good  defence  to  the  ac- 
tion; and  that,  under  the  circumstances  stated  in  the  third 
question,  there  would  not  be  a  good  defence  to  the  action. 

4.  As  to  the  fourth  question — ^The  replication  to  the  fifth 
plea  states  that  Bigg  had  no  lands  within  the  jurisdiction 
of  the  Commissioners  which  they  could  seise  and  sell  of 
which  they  had  notice,  and  that  all  the  goods  and  chattels 
of  Bigg  within  the  jurisdiction  of  the  commissioners,  and 
of  which  the  plaintiffs  had  notice,  were  seised  and  sold. 
The  rejoinder  to  this  replication  says  that  Bigg  had  diren 
lands  within  the  jurisdiction  of  the  commissioners  whidi 
they  could  and  might  have  seized  and  sold,  and  that  all  the 
goods  and  chattels  of  Bigg  which  could  and  might  and 
ought  to  have  been  discovered  and  found  by  the  commis- 
sioners were  not  seized  and  sold  in  pursuance  of  the  direc- 
.tions  and  powers  given  to  the  commissioners  by  the  said 
act  of  parliament,  in  manner  and  form  as  the  plainrifls  had 
above  in  that  behalf  alleged,  and  of  this  the  defendant  puts 
himself  upon  the  country.     And  the  finding  of  the  jury  on 
the  issue  so  tendered  is — ''And  as  to  the  issue  twelfchly 
above  joined^  the  jurors  say  that  Bigg  had  lands  or  houses 
to  him  belonging  of  the  value  of  121/.^  which  could  and 
might  have  been  seized  and  sold  by  the  commissioneis  in 
pursuance  and  by  virtue  of  the  directions  and  powers 
given  to  the  commissioners  by  the  said  act  of  parliament; 
and  that  Bigg  had  also  goods  and  chattels  to  him  belong, 
ingj  of  the  value  of  200/.,  which  also  they  oould  and  might 
have  seised  and  sold  in  like  manner,  under  and  by  virtue 
of  the  provisions  of  the  said  act.''    Now^  in  this  part  of 
the  finding,  the  issue  raised  in  the  rejoinder  is  found  for 
the  defendant.    It  is  very  true  that  the  jury  alao  find 
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thai  the  comimssioiiers  had  not  itotice  of  Bigg  being  pos-        1840. 
84S88ed  of  the  houses  or  lands;  but  they  find  that  they      ^Tykne 
had  reasonable  grounds  for  believing  that  Bigg  possessed  v. 

the  said  household  goods^  which  might  have  been  seized  rimMai^^  j  i 
and  sold  by  them  under  and  by  virtue  of  the  provisions  of 
the  said  act  of  parliament^  and  that  Bigg  absconded:  but 
the  other  facts  found  on  the  special  verdict  as  to  this^  are 
not  put  in  issue  by  the  rejoinder  to  the  replication  to  the 
fifth  plea.  And  the  findings  as  to  that  do  not  vary  the 
finding  of  the  issue  on  the  facts  alleged.  And  therefore^ 
in  answer  to  the  fourth  question^  I  think  the  verdict  must 
be  entered  for  the  defendant. 

5.  To  the  fifth  question — ^I  think  the  plaintiffs  are  not  6,  piaintiffi  not 
entitled  to  judgment  non  obstante  veredicto.  The  fifth  ment^non  ob/" 
plea  states  that  Bigg  had  lands  and  goods  of  which  the  „«  thelttuf*''** 
commissioners  had  notice,  and  which  were  subject  and  lia^  arising  out  of 

the  fifth  plea. 

ble  to  be  seized  and  sold^  and  which  might  have  been 
seiaed  and  sold^  but  which  remained  unsold  by  the  com- 
missioners. This  plea^  in  my  opinion^  is  a  good  answer  to 
the  action^  unless  it  be  impeached,  and  the  ^eet  of  it 
taken  away,  by  the  subsequent  pleadings :  it  confesses  the 
bond,  and  avoids  the  effect  of  it.  The  replication  to  this 
plea  says  that  Bigg  had  no  lands  which  the  commissioners 
could  seize  and  sell,  of  which  they  had  notice;  and  that  all 
the  goods  of  Bigg  of  which  the  commissioners  had  notice 
were  seized  and  sold.  The  rejoinder  says,  that  Bigg  had 
Ismds  which  the  commissioners  might  have  seized  and  sold, 
and  that  all  the  goods  of  Bigg  which  could  and  might  and 
omght  to  have  been  discovered  and  found  by  the  com- 
xniasioners,  were  not  seized  and  sold  in  pursuance  of  the 
directions  and  powers  given  to  the  commissioners  by  the 
said  act  of  parliament,  in  manner  and  form  as  the  plain- 
tiffs have  alleged. 

Now,  the  plea  being  good,  and  the  replication  being  also 
a  good  answer,  a  material  point  in  dispute  is  tending  to- 
wards an  issue.    But,  when  the  defendant  comes  to  rejoin, 

o  o  G  2 
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1840.        he  drops  all  about  the  notice.    Now,  as  notice  is  a  mate- 

^l^^^'J^      rial  point,  the  rejoinder  is  bad,  because  it  omits  to  put  in 

V-  issue  a  material  point ;  and  the  rejoinder  might  have  been 

BURNELL.  .       , 

[LUtiedah,  J.l  demurred  to :  but  the  plaintiffs  have  not  demurred,  but 
they  have  joined  issue  upon  a  fact  which,  taken  simply  of 
itself,  is  not  sufficient  to  decide  the  merits  of  the  case,  and 
may  be  treated,  not  as  altogether  immaterial,  because  it  is 
material  whether  Bigg  had  lands ;  but,  though  material  in 
part,  it  is  not  material  to  decide  the  case,  but  is  rather  to 
be  treated  as  insufficient. 

The  cause  is  tried  upon  the  issue  so  tendered  and  joined; 
and  the  verdict,  if  it  is  to  be  confined  to  the  very  words  of 
the  issue,  is  found  for  the  defendant.  But,  as  the  plea 
itself  is  a  good  plea,  I  do  not  think  the  subsequent  defects 
in  the  pleadings  are  to  invalidate  the  plea  to  such  an  ex- 
tent as  to  say  that  the  plaintiff  is  entitled  to  a  verdict  non 
obstante  veredicto.  The  cases  where  the  plaintiff  is  enti- 
tled to  such  a  benefit,  are,  where  the  plea  to  the  action  is 
insufficient:  here  the  plea  is  sufficient;  but  the  plaintiffs 
have  not  taken  care  to  put  the  plea  (if  one  may  so  express 
it)  out  of  doors.  If  the  rejoinder  could  be  taken  to  be  a 
confession  of  the  want  of  notice,  it  might  be  contended 
that  the  judgment  ought  to  be  entered  for  the  plaintiffs  ; 
because,  if  the  defendant  has  admitted  want  of  notice,  then 
the  finding  of  the  jury  that  Bigg  had  lands,  when  coupled 
with  the  confession  of  the  defendant  that  there  was  no 
notice,  would  shew  that  he  had  no  defence.  But  I  do  not 
think  that  the  defendant  can  be  taken  to  have  confessed 
that  the  commissioners  had  no  notice ;  for,  the  allegation 
that  Bigg  had  lands  of  which  the  commissioners  had  no- 
tice, is  one  entire  allegation ;  and  the  notice  is  not  alleged 
as  a  substantive  thing;  and  I  do  not  think  that  the  drop- 
ping part  of  an  allegation,  when  the  other  part  by  that 
means  becomes  immaterial,  is  to  be  an  admission  of  what 
is  so  dropped. 

6.  A  court  of         6.  To  the  sixth  question — I  think  a  court  of  error  can- 
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not  award  a  repleader^  for  the  reasons  given  by  my  learned        1840. 
Brothers.     If  they  could  award  a  repleader^  I  think  it 
wonld  be  proper  to  do  so  in  this  case. 

7.  To  the  seventh  question — I  see  nothing  to  entitle  the  rj^i^^^^  ^ 
plaintiffs  to  judgment  on  the  whole  record.    Whatever  error  cannot 
may  be  the  case  as  to  the  other  pleadings  on  the  record,  I  JJ^^er!  '*" 
think  that,  as  to  the  seventh  question,  we  are  confined  to  7.  Result, 
the  pleadings  arising  out  of  the  fifth  plea:  and  as  I  think 
the  fifth  plea  constitutes  a  good  defence,  and  I  think,  as 
the  plaintiffs  have  not  taken  care  to  get  rid  of  it,  but  have 
gone  to  trial  upon  an  immaterial  [insufficient?]  issue, 
though  the  verdict  must  be  entered  for  the  defendant,  yet 
no  judgment  can  be  entered  upon  it  for  the  defendant; 
and  as,  for  the  reasons  I  have  before  given,  I  think  the 
plaintiff  is  not  entitled  to  judgment  non  obstante  veredicto, 
I  think  that  the  judgment  given  in  the  court  below  must 
be  reversed. 

Lord  Brougham. — My  lords — ^This  was  an  action  brought  General  outUne 
on  a  bond  in  which  the  present  plaintiff  in  error  (the  de« 
fendant  below)  was  surety  for  one  Bigg,  who  was  appointed 
collector  under  the  43  Geo.  3,  c.  99,  and  other  acts  which 
that  act  consolidated  and  amended,  namely,  collector  of  as- 
sessed-taxes  for  the  parish  of  St.  Matthew,  Bethnal  Ghreen. 
The  action  was  brought  to  recover  the  sum  of  693/.,  which 
was  aUeged  to  be  due  to  the  Receiver-General  of  the 
county  of  Middlesex,  in  consequence  of  Bigg  not  having 
paid  in  that  sum  to  the  account  of  the  year  1828-9,  for 
which  it  was  received  and  collected  by  him,  but  to  the 
account  of  the  year  immediately  preceding,  for  which  year 
Owynne,  the  plaintiff  in  error,  and  defendant  below,  was 
not  surety. 

Many  questions  arose  both  in  the  court  below,  and  after- 
wards in  the  Exchequer  Chamber,  upon  the  liability  of  the 
surety,  and  upon  the  pleadings  in  the  cause.  Upon  the 
pleadings  in  the  cause  the  question  did  not  arise  in  the 
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court  of  Common  Pleas,  but  in  the  first  oonrt  of  error 
into  which  the  cause  was  brought,  namely,  the  Exchequer 
Chamber.  To  the  action  upon  the  bond  yarious  pleas  were 
pleaded,  and  Tsrious  issues  raised  upon  the  jdeadings,  to 
which  it  is  unnecessary  that  I  should  now  call  your  iord- 
ships'  attention :  but  much  that  I  have  to  offer  will  turn 
up<ui  the  pleadings;  and  therefore  to  the  state  of  the 
pleadings  it  will  be  my  duty  to  direct  the  attentiosi 
of  your  lordships.     Suffice  it  at  present  to  say  that  the 
issues  joined  were  tried  before  Mr.  Justice  Aldenon,  when 
questions  were  put  to  the  jury  to  the  number  of  sefen^ 
to  which  questions  they  returned  answers;   and  upaxi 
that,  by  consent,  a  general  verdict  was  entered  tar  the 
plaintiff  in  error,  with  leave  to  more  the  court  to  set  aside 
that  rerdict,  and  enter  a  Terdict  for  the  penalty  of  the  bond: 
and,  that  oourt  being  moved,  it  was  agreed  that  a  special 
case  should  be  stated,  to  be  turned  if  necessaiy  into  a 
special  verdict,  with  a  view  to  carry  the  question  elsewhere, 
in  the  event  of  either  party  not  being  satisfied  with  the 
judgment  of  that  court 

The  court  of  Common  Pleas,  on  the  ailment  of  that 
case,  pronounced  judgment  for  the  plaintiffs  for  the  som  of 
693A  Upon  the  special  case  being  turned  into  a  spedal 
verdict,  a  writ  of  error  was  brought  into  the  Exchequer 
Chamber,  and  that  court,  afber  very  great  differaice  of 
opinion,  however,  finally  affirmed  the  judpnent  of  the  court 
of  Common  Pleas.  The  writ  of  error  which  removes  the 
cause  to  this  House  was  then  brought  by  the  defendant  in 
the  original  proceedings  (the  plaintiff  in  error)  firom  the 
judgment  of  the  Exchequer  Chamber,  affirming  the  judg- 
ment of  the  oourt  of  Common  Pleas :  and  your  IdrdahipSy 
on  hearing  this  case  argued  (which  it  was  at  great  length, 
and  with  great  learning  and  ability),  had  the  assistance  of 
nine  of  the  learned  judges,  including  several  of  tfaoaa 
judges  who  had  attended  the  discussion  in  the  Exchequer 
Chamber,  but,  I  think,  none  of  those  learned  judgeB  who 
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had  pronounced  the  judgment  originally  of  the  court  of 
Common  Pleas.  Those  learned  judges  who  attended  the 
argument  here  differed  Tery  materially  on  some  points ;  on 
others  they  concurred.  To  these  points  of  difference  I 
shall  presently  call  the  attention  of  your  lordships.  The 
result  is  that  it  remains  for  your  lordships  to  pronounce 
judgment:  and  I  certainly  feel,  in  the  circumstances  I  hare 
stated^  Tery  considerahle  anxiety  in  recommending  the 
judgment  about  to  be  submitted  to  your  lordships ;  though 
I  think  your  lordships  will  perceive,  when  I  shall  have  gone 
though  the  circumstances  of  this  somewhat  singular  case, 
that  there  will  be  no  doubt  whatever  what  course  your 
lordships  ought  to  take. 

There  were  several  points  made  in  the  court  below, 
which  have  not  been  so  far  relied  upon  here  as  to  requirB 
the  consideration  of  your  lordships :  and  accordingly  on 
them  no  questions  were  put  to  the  learned  judges.  These 
related  chiefly  to  the  issues  on  the  eighth  and  eleventh 
pleas :  and  the  question  raised  on  them  was,  whether  the 
previous  examination  of  the  collector  by  the  comnussionera, 
and  the  hastening  the  payment  of  the  monies  collected  to 
the  Beceiv^-Greneral  were  imperative,  so  as  to  constitute 
those  proceedings  by  the  commissioners  conditions  prece*- 
dent  to  their  proceeding  against  the  surety,  or  ware  only 
directory.  That  they  were  only  directory,  all  the  judges 
below,  both  in  the  Common  Pleas  and  Exchequer  Cham- 
ber, appear  to  have  agreed :  nor  can  th^e  be  any  fuHheir 
doubt  upon  the  pwit. 

1.  We  oome,  therefore,  to  the  questions  which  now  pro- 
perly remain  £or  consideration.  The  first  that  presents 
itself  need  not  detain  u^  long;  but  it  must  be  disposed  of 
before  the  others  which  are  mainly  in  dispute  arise.  Was 
the  payment  by  the  collector  of  the  693/.  (the  amount  ot 
the  verdict)  to  the  Rec^ver-General,  not  to  the  aceoont 
of  the  year  1828-9,  for  the  service  of  which  it  had  oome  to 
hia  hands,  but  to  the  account  of  a  former  year  during 
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2.  Seiiure  and 
sale  of  lands  and 
goods  of  the 
collector,  of  the 
existence  of 
which  the  com- 
missioners had 
notice  or  know- 
ledge, a  condi- 
tion precedent 
to  their  right  to 
put  the  hond  in 
suit  against  the 
surety. 


whicli  the  defendant  was  not  his  surety^  a  breach  of  the 
condition  of  the  bond?  It  appears  to  me  very  clear  that 
such  payment  was  not  ''well  and  truly  paying  according 
to  the  true  intent  and  meaning  of  the  acts/'  The  acts 
intend  that  the  money  of  each  year  should  be  carried 
to  the  account  of  that  year.  The  payment  was  in  dis* 
charge  of  a  debt  due  from  the  collector  for  a  former  year. 
The  appointment  of  collector  is  annual :  and  I  can  see  no 
difference  between  this  case  and  that  of  another  person 
haying  been  collector  the  former  year;  in  which  case  it  is 
obyious  that  no  doubt  whateyer  could  haye  been  raised. 
The  payment  is  of  another  debt  of  the  collector:  and^ 
though  the  public  is  the  creditor  in  both  cases,  yet  it  is 
the  payment  of  another  debt  as  much  as  if  it  had  been  a 
debt  owing  to  another  creditor.  Accordingly  we  find  that 
all  the  learned  judges  are  agreed  in  their  opinions  upon 
this  point.  On  this  point,  too,  the  judges  of  the  Common 
Pleas  were  unanimous. 

2.  The  next  question  is  one  upon  which  the  court  of 
Common  Pleas  gaye  no  opinion,  and  on  which  all  the 
other  judges  with  one  exception  [Parke,  B.,  vide  ante,  pp. 
781 — 786]  are  agreed,  as  well  those  whose  assistance  we 
have  had  here,  as  those  who  dealt  with  the  case  in  the  Ex- 
chequer Chamber.  ''Was  the  seizure  and  sale  of  the 
lands  and  goods  of  the  collector,  of  the  existence  of  which 
the  commissioners  had  notice  or  knowledge,  a  condition 
precedent  to  their  right  to  put  the  bond  in  suit  against 
the  surety?''  The  words  of  the  43  Geo.  3,  c.  99,  s.  13, 
appear  to  me  to  leaye  no  reasonable  doubt  on  this  sub- 
ject. After  pointing  out  the  manner  of  giving  security,  it 
proceeds  to  enact,  "that  no  such  bond  shall  be  put  in  suit 
against  any  surety  for  any  deficiency  other  than  what 
shall  remain  unsatisfied  after  sale  of  the  lands,  &c.,  and 
goods  of  such  collector,  in  pursuance  of  the  directions  and 
powers  given  to  the  respective  commissioners  by  this 
act."    Now,  as  this,  taken  by  itself  could  rea%  leave  no 
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doubt  that  the  bond  was  only  to  be  sued  upon  for  the 
balance  left  unpaid  after  the  collector's  lands  and  goods 
had  been  seized  and  sold ;  and^  as  the  only  ground  upon 
which  a  question  can  be  raised^  is^  the  reference  made  to 
the  powers  given  by  the  act  (which  are  specified  in  the 
52nd  section) ;  it  becomes  material  to  consider  that  sec- 
tion. It  impowers  and  authorizes,  but  does  not  require, 
the  imprisonment  of  the  collector's  person^  and  seizure  of 
his  estate^  real  and  personal,  ''wheresoever  the  same  can 
be  discovered  and  found:"  and  then  it  impowers  and 
requires  the  sale  of  the  property  which  may  have  been 
seized,  if  the  collector  shall  not  have  paid  before  the  next 
meeting:  whence  it  is  contended,  that,  as  the  commis- 
sioners have  a  discretion  given  them  to  seize,  and  are  only 
required  to  sett  what  they  have  seized,  they  are  only  for- 
bidden by  the  proviso  in  the  13th  section  firom  suing  the 
surety  for  more  than  the  balance  left  unsatisfied  by  the 
seizure  and  sale,  in  case  they  shall  have  elected  to  seize  and 
to  sell  imder  the  52nd  section.  But,  the  reason  why  the 
seizure  is  discretionary  and  the  sale  only  imperative,  is,  to 
give  the  collector  the  opportunity  of  redeeming  his  pro- 
perty after  seizure.  The  52nd  section  relates  to  the  pro- 
ceedings against  the  collector;  the  13th  to  those  against 
the  surety:  and  the  proviso  in  the  latter  appears  ex* 
pressly  framed  for  the  benefit  of  the  latter.  Whoever  gives 
bond  for  the  collector,  must,  on  reading  the  13th  section^ 
imagine  that  he  only  becomes  bound  for  what  shall  remain 
unsatisfied  after  seizure  and  sale  of  the  collector's  pro- 
perty. To  hold  that  the  commissioners  have  a  discretion 
given  them  by  the  52nd  section  to  proceed  or  not  against 
the  collector,  would  be  to  import  into  the  13th  a  condi* 
tion  that  would  entirely  alter  the  nature  of  the  proviso, 
render  it  unavailing  to  the  surety,  and  place  him  in  the 
same  situation  in  which  the  collector  himself  is  under  the 
8  &  9  Will.  3,  c.  llj  and  in  which  the  surety  would  have 
been,  had  this  proviso  not  been  introduced  into  the  act^ 
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elthongli  it  is  plainly  the  intent  of  the  proTiso  to  place 
him  in  a  better  situation  than  the  collector. 

The  aignment  that  the  powers  given  by  the  52nd  aection 
may  be  exercised  in  the  surety's  &Tor  after  he  shall  have 
been  compelled  to  pay  the  debt^  and  that  a  mandamus 
will  or  may  lie  to  compel  them  to  seize  and  sell,  does  not 
appear  to  have  any  good  foundation.  The  power  giTen. 
by  that  section,  is,  to  seize  and  sell  for  the  collector's  debt. 
The  power  given,  is,  to  seize  on  his  default,  and  sell  for 
what  he  has  left  unpaid.  If  the  payment  by  the  surety  is 
his  payment,  there  is  no  power  to  seize  and  sell;  for,  there 
iM  no  debt.  If  the  payment  by  the  surety  is  no/  hit  pay- 
ment, then  there  may  be  a  debt^  and  there  may  be  s 
power  to  seize :  but  there  is  more;  there  is  an  obligation 
to  pay  over,  just  as  if  the  debt  still  subsisted.  So  that, 
if  the  commissioners  are  compellable  to  seize  and  sell 
because  the  surety  has  paid,  they  are  compellable  to  pqr 
the  proceeds  into  the  Beceiver-General's  hands,  alUion^ 
the  surety  dxall  have  already  paid;  and  then  the  waxetj 
must  look  to  the  Receiver-General,  without  any  words 
whatever  giving  him  such  recourse — a  construction  whidi 
seems  to  me  to  be  whoUy  untenable.  It  therefore  a^ears 
to  me  sufficiently  plain  that  the  bond  cannot  be  put  in 
suit  against  the  surety,  unless  and  until  the  commissioners 
have  exercised  the  power  given  them  against  the  principaL 
Although,  where  a  statutory  oiactment  is  dear,  there  is 
no  occasion  to  argue  from  the  oonsequences  of  a  constrac* 
tion,  and  where  it  is  ambiguous  such  an  argument  is  only 
admissible  if  it  is  connected  with  the  general  intention  of 
the  act;  yet  we  cannot  avoid  perceiving  here,  that,  unless 
the  commissioners  are  obliged  to  seize  the  coUectc^s  goods 
before  they  have  recourse  to  the  surety,  they  may  and 
very  likely  will  proceed  against  a  solvent  surety  rather 
than  incur  the  trouble  of  seizing  and  selling :  so  that 
the  whole  benefit  intended  £Dr  the  surety  will  be  utterly 
lost  to  him» 


3  &  4  VICTORIA.  817 

8.  The  next  question  has  given  rise  to  a  much  greater       I84a 
diversity  of  opinion :  it  is,  irhether  the  commiRsioners  are      ^   "^     " 
bound,  before  proceeding  against  the  surety,  to  seize  all  o. 

the  coUectoiB  lands  and  goods,  or  only  those  of  which  they        ^j., 
have  notice ;  meaning  by  notice,  as  is  now  on  aU  hands     Snmgkam.'i 
agreed,  hunoiedge^  however  acquired,  Le  of  UndT* 

llie  proviso  in  the  13th  section  is  clear  and  exfnress,  «nd  goods  of 
that  the  bond  shall  not  be  put  in  suit  against  any  surety  the  existence 
for  any  deficiency  other  than  what  shall  remain  unsatisfied  comj^usiollcrs 
after  sale  of  the  lands  and  goods  of  the  collector,  in  pur-  ^^^  *•  "®^>ce 

°  '         r         or  knowledge, 

suance  of  the  directions  and  powers  of  the  act,  that  is,  « condition 
those  given  by  the  52nd  section.  This  sale  being  by  what  tiielTright^to 
has  been  already  shewn  a  condition  precedent,  Ae  18th  St^^n'if^^^ 
section  must  be  read  as  if  it  provided  that  the  surety  shall  surety. 
not  be  sued  until  after  the  lands  and  goods  of  the  principal 
shall  have  been  sold  under  the  powers  of  the  52nd  section, 
which  authorizes  the  seurare  and  sale  of  the  whole  estate 
wheresoever  it  can  be  diBoovered  and  found.  Ibe  two 
sections  taken  together  thus,  make  no  exception,  and 
make  the  sale  <£  all  the  principal's  estate  a  condition 
precedent  to  the  commencement  of  proceedings  against 
the  surdy.  Have  we  any  right  to  engraft  upon  this  plain 
and  positive  enactment  a  quaUficatton,  restricting  the 
condition  to  such  estate  only  as  shall  have  come  to  the 
knowledge  of  the  commissioners?  The  only  words  tbai 
can  be  supposed  to  import  any  restriction  whatever  are 
these — ^wheresoever  the  same  can  be  discovered  and 
found.^^  But  these  words  only  refer  to  the  local  situation 
of  the  property,  and  are  meant  to  give  a  power  over  the 
whole,  wheresoever  situated.  They  are  enabling  words — 
words  of  enlargement  rather  than  of  restriction.  They 
imp<Mrt,  that,  whatever  property  can  be  anywhere  fcond 
may  be  seised.  If  they  are  read  as  they  must  be  to  sup- 
port the  argument  raised  upon  them,  they  must  be  thus 
read :  ''  Wheresoever  the  property  shall  be  discoverod  or 
become  known  to  them;''  or  rather,  '^if  any  such  pro* 


818 


IN  THB  HOUSE  OV  LORDS, 


1840. 


iLard 


perty  sliall  be  discovered  or  become  known  to  them.'' 
But^  how  could  they  seize  any  which  had  not  become 
known  to  them  ?  This  is  plainly  an  insensible  constmc- 
tion;  and  the  words  can  only  refer  to  the  situation.  They 
mean  all  property  wheresoever  found. 

It  is  not  to  be  denied  that  the  condition  of  notice  may 
sometimes  be  implied^  where  the  words  of  an  enactment 
do  not  specify  it.  But  this  cannot  be  in  cases  where  the 
party  has  no  exclusive  means  of  knowledge,  or  no  duty  to 
inquire.  The  surety  may  know  more  about  the  affairs  of 
the  collector  than  the  commissioners ;  but  not  necessarily 
so :  nor  is  there  any  duty  cast  upon  him  more  than  upon 
them,  to  become  acquainted  with  the  collector's  property. 
The  consequences  of  a  construction  which  does  not  hold 
notice  to  be  necessary,  form  confessedly  the  only  ground 
for  maintaining  the  affirmative  of  the  proposition.  It  is 
said,  and  truly  said,  that,  if  the  commissioners  cannot  pro* 
ceed  against  the  surety  until  all  the  property  of  the  collector 
is  seized,  they  may  not  be  safe  in  proceeding  while  any  un- 
known parcel  of  goods  exists,  or  in  ca^e  any  estate,  real  or 
personal,  has  on  the  eve  of  the  seizure  come  to  the  col^ 
lector  by  descent,  devise,  or  bequest.  But  nothing  can  be 
more  dangerous  than  to  make  such  considerations  the 
ground  of  construing  an  enactment  that  is  quite  complete 
and  unambiguous  in  itself.  If  we  depart  firom  the  plain 
and  obvious  meaning  on  account  of  such  views,  we  in  truth 
do  not  construe  the  act,  but  alter  it:  we  add  words  to  it, 
or  vary  the  language  in  which  its  provisions  are  couched: 
we  supply  a  defect  which  the  legislature  could  easily  have 
supplied;  and  are  really  making  the  law,  not  interpret- 
ing it.  This  becomes  peculiarly  improper  in  dealing  with 
a  modern  statute,  because  the  extreme  conciseness  of  the 
antient  statutes  was  the  only  ground  for  the  sort  of  legis- 
lative interpretation  frequently  put  upon  their  words ;  and 
the  prolixity  of  modern  statutes  is  stiU  more  remarkable 
than  the  conciseness  of  the  old.    The  only  safe  role  is. 
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to  hold;  that;  if  the  legislature  had  intended  to  obviate 
the  consequences  apprehended,  it  would  have  done  so: 
nothing;  confessedly;  being  more  easy  than  to  have  added 
words  for  confining  the  condition  precedent  to  the  pro- 
perty of  which  the  commissioners  had  notice. 

In  considering  this  point  no  authorities  are  to  be  found; 
except  so  far  as  the  dicta  of  Lord  Tenderden  and  of  Hol« 
royd;  J.;  in  Peppin  v.  Cooper,  2  B.  &  Aid.  431;  certainly 
favour  the  literal  construction  rather  than  the  other.  But 
then  no  case  has  been  cited;  and  none  can  be  shewU; 
where;  i^  construing  a  recent  statute  requiring  all  the 
things  of  a  certain  description  to  be  dealt  with  by  A.  in  a 
particular  way;  the  courts  have  held  themselves  called 
upon  to  add  the  words  '^  and  whereof  A.  had  notice  or  kno  w*- 
ledge.'^  Nothing  could  justify  this  but  the  impossibility 
of  making  sense  of  the  provision  otherwise.  NoW;  here;  it 
is  not  contended  that  the  general  meaning  of  the  enact- 
ment makes  the  addition  necessary :  the  statute  is  very 
sensible  without  it.  Neither  is  it  necessary  for  enabling 
the  commissioners  to  act.  They  may  ascertain  the  pro- 
perty of  the  collector  at  the  time  of  appointing  him  and 
accepting  his  security.  They  may  even  inform  themselves 
firom  time  to  time  of  any  change  in  that  property.  But; 
if  they  should  be  unable  to  do  sO;  and  inconvenience 
should  thence  arisC;  still  this  is  no  ground  for  adding  to 
the  statutory  enactment;  because  the  legislature  might 
easily  have  provided  against  it. 

4.  But;  supposing  we  are  agreed  that  the  seizure  and  sale 
is  a  condition  precedent;  and  that  the  want  of  notice  is  im- 
material; in  other  wordS;  that  the  surety  has  a  good 
defence  to  the  action;  on  the  ground  that  the  plaintiffs  (the 
commissioners)  had  not  seized  and  sold  the  collector's  pro- 
perty :  although  it  follows  from  hence  that  the  judgment 
must  be  reversed;  because  it  cannot  be  given  for  the  plain- 
tiffs; it  stiU  does  not  follow  that  it  must  be  entered  for  the 
defendant;  or  that;  in  the  state  of  this  record;  it  can  be  so 
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entered.  We  must,  therefore^  now  examine  tbe  pleadings 
with  a  view  to  finding  whether  or  not  there  be  any  iasne 
joined  between  the  parties  upon  which  jndgment  can  be 
given.  For  this  purpose  the  fifth  plea,  and  the  issue  on 
the  replication  thereto,  and  the  rejoinder,  need  alone  be 
considered;  because  the  sixth  being  similar  to  the  fifth, 
and  the  seventh  and  twelfth  referring  themsdves  to  the 
fifth  and  sixth,  the  whole  questions  on  the  pleadings  re- 
solve themselves  into  the  question  arising  on  the  fifth  plea; 
and  the  whole  four  issues — ^the  ninth,  twelfth,  thirteenth, 
and  sixteenth — ^raise  only  the  same  question — nnmgiy,  that 
arising  out  of  the  pleading  upon  the  fifth  plea. 

The  fifth  plea  is,  that  the  collector,  before  action  l»ought, 
and  continually  hitherto,  had  lands  and  goods  within  the 
jurisdiction  of  the  commissioners,  of  which  they  had  nofioe, 
and  which  might  have  been  seized  and  sold  under  the  act 
to  satisfy  the  debt  of  the  collector;  but  that  the  same  had 
not  been  so  sold  by  them — ^in  substance  that  the  ccdlector 
had  property  of  which  the  commissioners  had  mMce,  and 
that  they  did  not  seize  and  sell  it.  The  replication  is,  that, 
afiier  the  default,  the  collector  had  within  the  juzisdiotian  of 
the  commissioners  no  lands  qf  which  they  had  notice,  and 
no  goods  of  which  they  had  notice  other  than  a  certain  par- 
cel known  to  them  and  which  they  had  seized  and  sold — 
in  substance,  that  the  collector  had  no  property  subject  to 
seizure  and  sale,  of  which  the  comnussionera  had  notice. 
The  rejoinder  is,  that,  after  the  default,  the  collector  had 
lands  which  the  commissioners  might  have  seized  and  sold, 
and  that,  after  the  default,  all  the  goods  of  the  collector, 
at  the  time  of  the  default,  and  which  might  and  ought  to 
to  have  been  discovered  and  found  by  the  commissionera 
within  their  jurisdiction,  were  not  seized  and  sold  by  tiiem 
in  pursuance  of  their  powers  undar  the  act,  ta  manner  and 
form  as  alleged  by  the  plaintiffs :  and  it  concbtdes  to  the 
country — ^in  substance,  that  the  collector  had  lands  which 
might  have  been  sold,  and  that  his  goods  which  might 
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have  been  sold,  were  not  sold :  and  this  rejoinder  says  no- 
thing whatever  of  notice :  the  modo  et  form&  dearlj  refier* 
ring,  not  to  the  snbstantiTe  matter  of  the  plamtiflb*  allega- 
tion, vie.  ''goods  of  which  the  commissioners  had  notice/' 
bnt  onlj  to  the  manner  in  which  the  plaintifb  had  made 
the  allegation.  Then,  the  verdict  is,  that  the  collector  had 
lands  and  goods  after  the  de&nlt  and  nntil  the  commence- 
ment of  the  soit,  which  lands  and  goods  might  have  been 
seized  and  sold  by  the  conmiissioners  under  the  act  before 
the  commencement  of  the  soit :  but  that  the  commission- 
ers had  no  notice  of  the  coUector's  lands,  but  had  reasonable 
grounds  for  believing  that  he  had  goods :  and,  as  this  does 
not  amount  to  a  finding  that  they  knew  of  the  goods,  nor 
indeed  even  to  a  finding  that  they  believed  he  had  any,  it 
has  been  treated  as  a  finding  that  they  had  no  notice  of 
either  lands  or  goods.  I  am  rather  disposed  to  regard  it 
as  negativing  notice  of  the  lands,  and  as  no  finding  at  aU 
on  notice  of  the  goods :  but  this  becomes  immaterial,  if 
the  notice  is  immaterial;  and  therefore  let  it  be  taken,  as 
it  has  been  taken,  to  be  a  finding  that  the  commissioners 
had  notice  neither  of  lands  nor  of  goods. 

We  are  now  to  consider  what  the  issue  is  upon  which 
this  verdict  is  found,  and  whether  there  really  is  any  issue 
at  all.  The  plea  affirms  the  existence,  not  of  lands  and 
goods  absolutely,  but  of  lands  and  goods  of  which  the 
commissioners  had  notice  and  which  they  might  have 
seized  and  sold.  The  replication  asserts  that  there  were 
no  seizable  and  saleable  lands  and  goods  of  which  the 
commissioners  had  notice.  The  rejoinder,  without  men- 
tioning notice  at  all,  asserts  that  there  were  seizable 
and  saleable  lands  and  that  goods  seizable  and  saleable 
were  not  seized  and  sold;  which,  though  very  inartifi- 
dally  expressed,  may  be  taken,  after  verdict,  to  assert 
(what  it  does  not,  except  inferentially,)  that  the  collector 
had  goods  as  well  as  lands  seizable  and  saleable.  Now,  it 
is  plain  that  here  the  parties  make  their  averments  of  and 
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concerning  different  things,  and  not  of  the  same  thing :  the 
one  pleads  respecting  property  in  one  predicament;  the 
other  respecting  property  in  another  predicament.  The 
allegations  of  the  two  parties,  far  from  being  diametrically 
opposed  to  one  another,  as  they  mnst  be  to  raise  an  issue, 
are  not  at  all  inconsistent  with  each  other.  If  I  say  that 
all  the  freehold  lands  of  J.  S.  in  the  manor  of  A.  have  been 
sold,  and  my  adversary  only  says  that  all  the  lands  of  J.  S. 
in  the  manor  of  A.  have  not  been  sold,  he  does  not  nega- 
tive my  assertion.  My  proposition  contained  a  n^^ative 
pregnant  (indeed  the  replication  would  on  this  ground  have 
been  demurrable  specially) :  I  might  have  explained  or  par- 
ticularized the  proposition  thus — ''All  the  fireeholds  have 
been  sold,  but  all  the  copyholds  remain  unsold;'^  and  my  ad- 
versary might  have  explained  or  particularized  his  proposi- 
tion in  the  very  same  words  :  so  that,  instead  of  one  having 
asserted  an  affirmative  and  the  other  a  negative  respecting 
the  same  matter,  which  is  the  character  of  every  issue, 
each  of  us  would  have  only  been  asserting  propositions, 
which  far  from  being  opposite,  are  quite  consistent,  and 
might  have  been  identical. 

The  more  this  pleading  is  examined,  the  more  phinly  it 
will  appear  that  it  raises  no  issue  at  all ;  neither  an  infor- 
mal one;  which  would  be  cured  by  the  statute  after  ver- 
dict ;  nor  an  immaterial  one,  which  could  not  be  so  cured: 
but  no  issue  whatever.  Consequently,  the  verdict  is  a  nul- 
lity, according  to  the  authorities.  Sandback  v.  TWtwy,  Cro. 
Jac.  585,  and  other  cases,  lay  this  clearly  down.  And,  al- 
though cases  are  cited  which  seem  to  throw  some  doubt 
upon  the  position,  it  is  to  be  observed  that  these  are 
rather  cases  where  there  was  an  issue  raised,  though  an 
informal  issue.  One  of  them,  too,  Parker  v.  Taylor,  Cro. 
Car.  316,  is  said  in  another  case,  WaUngham  v.  Combe, 
Siderfin,  289,  1  Lev.  183,  2  Keble,  10,  18,  47,  51,  to  ha^e 
been  denied ;  and  another  of  them,  WaUhaU  v.  Aldrich,  Cro. 
Jac.  588,  Godol.  107,  was  decided  the  veiy  term  after  Saul- 
back  V.  Turvey,  viz.  Michaehnas,  17  Jac.  1,  and  without 
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any  reference  f  o  the  former  case,  which  phdnly  sheWs  that        ld40. 
the  two  decisions  were  not  regarded  as  inconsistent*    No« 
thing,  indeed,  could  be  more  contrary  to  all  principle,  nay, 
to  all  common  sense,  than  to  regard  a  finding  upon  an  is*        rj^^ 
sue  which  had  no  existence  as  other  than  a  nullity.    The     Bnugkam.l 
jury  must  be  taken  to  have  found  a  verdict  upon  a  matter 
not  before  them,  as  much  as  if  they  had  given  a  verdict  in 
another  case. 

The  learned  judges  have  all  agreed  that  the  verdict  on 
the  fifth  plea  must  be  entered  for  the  defendant :  but  none 
of  them  hold  that  the  judgment  can  be  given  for  the  de- 
fendant. Upon  different  reasons,  they  all  arrive  at  this 
conclusion,  as  well  those  who  hold  the  seizure  and  sale  of 
all  property  a  condition  precedent,  as  those  who  hold  only 
a  seizure  and  sale  of  the  property  known  to  the  comnus- 
sioners  a  condition  precedent :  and  much  more  the  learned 
judge  who  alone  considers  the  seizure  and  sale  no  condition 

precedent  at  all — ^whether  with  or  without  notice.  Mr.  Ba-  Ante,  781^ 

786. 
ron  Parke  alone  took  that  view  of  the  case  when  before  the 

House.  One  learned  judge  in  the  court  of  Exchequer  2Scott,68. 
concurred  with  him  in  that  opinion,  viz.  my  Lord  Abin* 
gsr.  All  the  other  judges  in  the  court  of  Exchequer 
Chamber,  as  well  as  here,  took  a  different  view.  The 
whole  of  the  learned  judges,  therefore,  whose  opinions  have 
been  given  in  answer  to  the  questions  put,  are  agreed  that 
there  can  in  no  view  be  judgment  for  the  defendant  upon 
the  issues  which  these  pleadings  raise ;  but  that,  if  judg-> 
ment  be  not  entered  for  the  plaintiffs,  there  must  be  a  sim- 
ple reversal,  and  the  parties  must  begin  again,  should  they 
be  so  advised. 

5.  The  only  grounds  upon  which  judgment  could  be  given  5.  PUinUft 
for  the  plaintiffs  are  two— either  that  it  may  be  given  nonr  j'udpnent  non 
obstante  veredicto  on  an  implied  confession  in  the  rejoin-  S^*|^°^^|fJ^. 
der,  or  that,  upon  matter  disclosed  in  the  other  parts  of  >ue  arising  out 

,  of  the  flfth  plea. 

the  record,  it  may  be  given,  disregarding  the  immaterial 
issue.    But  all  the  learned  judges  hold  that  judgment  non 
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obstante  veredicto  cannot  be  given  upon  an  implied  oonfes- 
flion  in  the  rejoinder^  that^  if  there  were  lands  and  goods, 
the  comnussioners  had  no  notice  of  them :  and  snrelj  ths 
mere  dropping  all  mention  of  notice,  the  merely  not  re-as- 
serting in  the  rejoinder  the  notice  which  was  asserted 
in  the  plea»  cannot  be  taken  as  a  confession  of  want  of  no- 
tice entitling  the  plaintiff  to  judgment.  The  case  on  this 
point  stands  thus — ^the  plea  is  good,  even  if  notice  be  sup* 
posed  necessary.  The  replication  meets  the  plea  on  this 
ground,  and  therefore  answers  it  sufficiently :  the  rejoin- 
der, dropping  all  mention  of  notice,  is  bad  on  the  supposi- 
tion that  notice  is  necessary,  and  might  have  been  de- 
murred to.  But  then  it  contains  no  confession.  The  mere 
leaving  out  notice — ^the  not  averring  notice — does  not  con- 
fess the  want  of  it.  The  averment  in  the  replication  was 
not  substantive,  that  the  commissioners  had  notice;  but  the 
notice  was  part  of  one  entire  allegation,  and  the  omittix^ 
a  part  which  was  essential  to  its  materiality,  and  ao  leaying 
what  was  least  immaterial,  cannot  be  taken  as  a  confietsion 
of  the  thing  omitted.  Therefore,  even  supposing  notibe 
material  and  necessary,  the  plaintiffs  could  not  have  judg- 
ment upon  this  ground. 

Supposing  notice  necessary,  the  plaintiffs  cannot  have 
judgment  on  the  whole  record,  if,  as  aU  but  one  (162)  q£ 
the  learned  judges  held,  the  seizure  and  sale  be  a  condition 
precedent.  All  are  agreed,  with  the  ^oeption  of  another 
judge,  who,  agreeing  that  the  seizure- and  sale  forms  a  con* 
dition  precedent,  yet  holds  that  enough  appears  on  the  whole 
record  to  entitle  the  plaintiffs  to  judgment  (163).  For  this 
opinion,  there  is  confessedly  no  direct  authority :  but  what 
the  court  of  Common  Pleas  said  in  Goodbume  v.  Btnpman, 
9  Bing.  52,  2  M.  &  Scott,  718,  is  relied  on  to  shew,  that, 
though  it  is  admitted  you  cannot  have  recourse  to  one  plea 
not  expressly  referred  to,  in  considering  the  sufficiency  or 


(162)  Parke,  B.:  vide  ante,  pp. 
781—786. 


(163)  Bosanquet,  J. 
pp.  776—780. 


Yide  ante^ 
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insufficiency  of  any  other  plea^  yet  that  all  the  pleas  may  1840. 
be  taken  into  consideration  on  a  motion  to  enter  judgment 
non  obstante  veredicto  on  the  whole  record.  But  it  does 
not  appear  to  have  been  necessary  to  the  determination  of 
of  that  case  that  this  should  be  held :  it  was  therefore  ex- 
tra judicial :  and|  eyen  if  it  had  not  been  so,  there  is  this 
difference  between  the  two  cases— that  there  the  pleas  were 
held  bad  out  of  which  the  immaterial  issues  arose,  while 
here  a  good  plea  remains  in  bar  of  the  action,  after  passing 
over  the  immaterial  issue,  or  treating  it  as  a  nullity.  The 
judgment  of  reyersal  which  may  now  be  given  will  there- 
fore substantially  agree  with  all  the  opinions  but  one  of 
the  learned  judges,  upon  the  assumption — ^in  which  all  but 
another  of  the  learned  judges  are  agreed — ^that  seixure  and 
sale  it  a  condition  precedent. 

The  consequence  will  be  that  the  plaintiffs  may  begin  de 
novo.  But,  if  I  am  right  in  agreeing  with  those  of  the 
learned  judges  who  hold  want  of  notice  to  be  immaterial, 
the  most  carefully  conducted  pleadings  in  another  suit 
never  can  avail  the  plaintiffs,  or  entitle  them  ultimately  to 
a  judgment. 

6.  A  repleader  would  have  been  awarded  in  the  Common  6.  a  court  of 
Pleas,  had  the  points  on  the  pleadings  been  made  there ;  t^a  ^r^* 
but  it  is  agreed  on  all  hands  that  a  court  of  error  cannot  P^^«'- 
award  a  repleader. 

Of  the  questions  to  which  I  have  directed  the  attention 
of  your  lordships,  it  is  to  be  observed,  that,  though  the 
first  three — ^those  upon  the  merits  of  the  defence — ^were 
decided  in  the  court  of  Common  Pleas,  those  arising  upon 
the  pleadings  do  not  appear  to  have  been  there  made;  and 
accordingly  we  have  no  judgment  upon  them,  except  that 
in  the  Exchequer  Chamber,  where  one  only  of  the  three 
learned  judges  who  have  not  attended  your  lordships  has 
given  any  opinion  on  those  points.  Even  of  the  questions 
upon  the  merits,  the  first  appears  to  have  been  argued 
more  fuUy  than  the  other  two :  a  great  part  of  the  judg- 
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ment  is  upon  points  which  have  never  been  made,  or  at 
least  at  all  relied  on  here;  and  a  very  small  portion  of 
it  relates  to  that  which  has  been  the  subject  of  discussion 
before  your  lordships. 

Lord  CoTTENHAM,  C. — My  Lords — Notwithstanding  the 
complexity  of  this  case,  and  the  difference  of  opinion 
amongst  the  judges  upon  some  points,  it  does  not  appear  to 
me  that  there  is  much  difficulty  in  deciding  upon  the  course 
this  House  ought  to  adopt:  because  there  are  points  upon 
which  there  is  an  uniformity  of  opinion  amongst  the 
judges,  in  which  it  is  I  think  impossible  not  t4>  concur. 
That  the  condition  of  the  bond  was  broken,  there  is  I  con- 
ceive no  doubt.  In  this  all  the  judges  concur ;  and  all  but 
one  concur  in  thinking  that  the  appropriation  of  the  pro- 
perty of  the  collector  towards  payment  of  the  debt  due  finom 
him,  was  a  condition  precedent  to  calling  upon  the  surety. 
Whether  it  was  to  exhaust  the  whole  of  his  property,  or 
such  part  only  as  came  to  the  knowledge  of  the  conmiis- 
sioners,  was  the  subject  of  much  difference  of  opinion 
amongst  the  judges.  But,  as  the  defendant  by  his  fifth 
plea  set  up  the  defence  that  property  of  the  collector  of 
which  the  commissioners  had  notice  had  not  been  applied, 
aiid  as  the  decision  must  turn  upon  the  course  adopted  by 
the  parties  upon  that  plea,  it  does  not  appear  to  me  to  be 
very  material  to  consider  how  far  the  defendant  might 
have  defended  himself  by  pleading  and  proving  that  the 
collector  had  property  unapplied  of  which  the  conunis- 
sioners  had  notice. 

According  to  the  opinion  of  all  the  judges  but  one,  the 
fifth  plea,  if  established  by  a  verdict,  would  have  amounted 
to  a  good  defence  to  the  action.  Objections  were  made  to 
the  manner  in  which  the  plaintiff's  replication  to  this  fifth 
plea  was  framed ;  but,  in  substance,  the  replication  ten- 
dered an  issue  upon  the  defence  set  up  in  the  plea,  all^^ 
ing  that  the  collector  had  property  of  which  the  commis- 
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joining  issue  upon  the  point  so  raised^  by  his  rejoinder  de-      gwtmmb 

parted  from  it  altogether.    The  plaintifFs,  instead  of  taking  •• 

Burn  ELL. 
the  proper  course  to  correct  this  irregular  pleadings  took        r^^^ 

issue  upon  it ;  and  the  question  is^  what  under  such  cir-  ^<<mAo«,  C] 
cumstances  ought  to  be  the  fate  of  the  action.  The  issue 
so  raised  being,  if  to  be  considered  as  an  issue  at  all,  im- 
material, cannot,  though  found  for  the  defendant,  be  the 
ground  of  a  judgment  for  him  in  the  action ;  and  the  state 
of  the  pleadings  precludes  the  plaintiffs  having  a  judgment 
non  obstante  veredicto ;  for,  so  far  from  there  being  any 
admission  upon  the  record  of  his  title,  there  is  the  fifth 
plea,  which,  if  true,  would  constitute  a  good  defence  to  it. 
This  unfortunate  state  of  the  pleadings  could  not  have 
arisen  without  blunders  on  both  sides.  That  there  can  be 
no  repleader  in  this  House,  appears  clear  from  the  opinion 
of  all  the  judges,  and  the  authorities  to  which  they  refer; 
and,  as  there  can  neither  be  judgment  for  the  plaintiffs  nor 
for  the  defendant,  the  only  course  is,  to  reverse  simplidter 
the  judgment  of  the  court  below. 

Lord  BaouGHAM. — ^The  defendant  cannot  get  his  costs, 
though  he  succeeds;  but,  upon  the  whole,  every  thing 
connected  with  the  rejoinder  being  considered,  I  cannot 
say  that  that  in  my  opinion  is  to  be  regretted. 

Judgment  reversed* 
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Mfmday,  DoC   d^  BiRTWHISTLE  V.  YaBDILL. 

Angwt  lOM.    m 
A  person  born     -L  HIS  was  an  action  of  ejectment  for  the  recovery  of 

^artnu'dom?-    ^^^  situatc  in  the  county  of  York.    The  cause  was  tried 
ciied  there,  but  before  Bavley,  J.,  at  the  Spring  Assizes  at  York  in  1825, 

not  married  till  .  .  . 

after  bis  birtb,  when  a  Special  verdict  was  found  in  substance  as  follows:— 

matcfby  tb<r*  William  Birtwhistle,  being  seised  in  his  life-time  in  his 

and  a»abie*of '  d®™®*^®  **  ®^  ^^  ^^  "^^  ^  *^®  premises  in  question,  died 

succeeding  to  go  seiscd  on  the  12th  May,  1819,  intestate  and  without  is- 

perty  in  that  suc.    All  his  brothers  died  in  his  life-time,  umnanied,  and 

succeed'tTrela^  without  issuc,  cxcopt  his  brother  Alexander,  who  manned 

esute  in  Eng-  ^j^  bad  issue  in  the  manner  and  at  the  time  hereinafter 

land. 

stated.  Alexander  Birtwhistle  went  from  England  into 
Scotland  in  the  year  1790,  and  became  and  was  donddled 
there;  and  there  remained  and  dwelt  so  domiciled  mitil 
the  time  of  his  death,  hereinafter  stated.  One  Mary  Pur- 
die  was  also  a  person  dwelling  and  remaining  in  Scotland, 
domiciled  there,  during  the  whole  of  the  time  in  which 
Alexander  Birtwhistle  was  so  domiciled  there.  Alexander 
Birtwhistle  and  Mary  Purdie  being  so  domiciled  in  Scot- 
land, he  cohabited  with  her,  and  begot  upon  her  John 
Birtwhistle,  the  lessor  of  the  plaintiff,  which  said  John  was 
the  only  son  of  the  said  Alexander  and  Maiy,  and  was  hoam 
in  Scotland  on  the  15th  May,  1799.  After  the  birth  of 
the  said  John,  that  is  to  say,  on  the  6th  May,  1805,  the 
said  Alexander  and  Mary  were  married  in  Scotland,  ac- 
cording to  the  laws  of  Scotland.  On  the  5th  February, 
1810,  the  said  Alexander,  the  father  of  the  said  John,  died 
in  Scotland,  seised  to  him  and  his  heirs  of  divers  lands  and 
tenements  there  situate,  leaving  the  said  John  him  sur- 
viving, who,  after  the  death  of  his  fatlier,  was  duly,  ac- 
cording to  the  law  of  Scotland,  served  heir  to  the  said  lands 
and  tenements  of  the  said  Alexander,  and  now  holds  and 
enjoys  them  in  his  own  right;  he  having,  from  his  birth 
hitherto  dwelt  and  remained  in  Scotland,  and  been  domi- 
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ciled  there.  If  a  marriage  of  the  mother  of  a  child  with 
the  father  of  such  child  takes  place  in  Scotland^  such 
childj  bom  in  Scotland  before  the  marriage,  is  equally  \e» 
gitimate,  by  the  law  of  Scotland,  with  children  bom  after 
the  marriage,  for  the  purpose  of  taking  land,  and  any  other 
purpose. 

The  case  was  argued  in  the  court  of  King's  Bench  in 
Easter  Term,  1826;  when  that  court  pronounced  judg- 
ment for  the  defendant — ^holding  that  a  child  bom  in 
Scotland,  before  marriage,  of  parents  domiciled  there,  and 
who  afterwards  marry  there,  cannot  inherit  lands  in  Eng* 
land :  see  5  B.  ft  C.  438,  8  D.  ft  B.  185. 

The  record  having  been  brought  by  writ  of  error  to  this 
House,  the  following  question  was  submitted  for  the  opin-* 
ion  of  the  judges : — 

"A.  went  firom  England  to  Scotland  and  resided  and  auettion. 
was  domiciled  there,  and  so  continued  for  many  years  till 
the  time  of  his  death.  A.  cohabited  with  M.,  an  unmar- 
ried woman  during  the  whole  period  of  his  residence  in 
Scotland,  and  had  by  her  a  son,  B.,  who  was  bom  in  Scot- 
land. Several  years  afi;er  the  birth  of  B.,  who  was  the 
only  son,  A.  and  M.  were  married  in  Scotland,  according 
to  the  laws  of  that  country.  By  the  law  of  Scotland,  if  the 
inarriage  of  the  mother  of  a  child  with  the  father  of  such 
child  takes  place  in  Scotland,  such  child,  bom  in  Scotland 
before  the  marriage^  is  equally  legitimate  with  children  bom 
after  the  marriage,  for  the  purpose  of  taking  land,  and  for 
every  other  purpose.  A.  died  seised  of  real  estate  in  Eng- 
land, and  intestate.  Is  B.  entitled  to  such  property  as  the 
heir  of  A.?" 

The  question  was  argued  at  considerable  length  by  The 
Aiiametf'Oeneral  for  the  plaintiff  in  error,  and  by  Dampier 
for  the  defendant  in  error. 

The  judges  present  at  the  argument  were— Tindal,  G.  J.^ 
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Yaughaiij  J.^  Parke,  B.,  Bosanquet,  J.,  Patteaon,  J.,  (xur- 
ney,  B.,  Williams,  J.,  Coleridge,  J.,  Coltman,  J.^  and 
Maule,  B.  Their  unanimoua  opinion  was  on  the  20th 
July  delivered  by — 

TiNDAL,  C.  J. — ^My  Lords — ^The  facts  of  the  case  upon 
which  your  lordships  propose  a  question  to  her  majesty's 
judges,  are  these: — A.  went  from  England  to  Scotland, 
and  resided  and  was  domiciled  there,  and  so  contitnned  for 
many  years,  till  the  time  of  his  death.  A.  cohabited  with 
M.,an  unmarried  woman,  during  the  whole  period  of  his  resi- 
dence in  Scotland,  and  had  by  her  a  son,  B.^  who  was  bom 
in  Scotland.  Several  years  after  the  birth  of  B.,  who  was 
the  only  son,  A.  and  M.  were  married  in  Scotland,  accord- 
ing to  the  laws  of  that  country.  By  the  law  of  Scotland, 
if  the  marriage  of  the  mother  of  a  child  with  the  fiEitherof 
such  child  take  place  in  Scotland,  such  child  bom  in  Scot- 
land before  the  marriage,  is  equally  legitimate  with  child- 
ren bom  after  the  marriage,  for  the  purpose  of  taking  land 
and  for  every  other  purpose.  A.  died  seised  of  real  estate 
in  England,  and  intestate :  and  your  lordships  found  this 
question  upon  the  foregoing  state  of  facts,  viz  :  Is  B.  eai- 
titled  to  such  property  as  the  heir  of  A.? 

In  answer  to  the  question  so  proposed  to  us,  I  have  the 
honour  to  state  to  your  lordships,  that  it  is  the  opinion  of 
all  the  judges  who  heard  the  argument,  that  B.  is  not  en- 
titled to  such  property  as  the  heir  of  A.  We  have,  indeed, 
reason  to  lament  that  we  have  been  deprived  of  the  assist- 
ance of  one  of  our  learned  Brethren  who  heard  this  case 
argued  at  your  lordships'  bar,  the  late  Mr.  Justice  Yaoghan; 
but,  as  he  had  expressed  a  conciurent  opinion  npon  the 
case,  at  a  meeting  held  immediately  after  the  argument, 
I  fed  myself  justified  in  adding  the  authority  of  hia  name 
to  that  of  the  other  judges. 
Rale  of  the  law  My  Lords — ^The  grounds  and  foundation  upon  which  our 
to  i3^6uJnt    opinion  rests,  are  briefly  these — ^that  we  hold  it  to  be  a 
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role  or  maxim  of  the  law  of  England,  with  respect  to  the  1840. 
descent  of  land  in  England  from  father  to  son,  that  the 
son  must  be  bom  after  actual  marriage  between  his  father 
and  mother — that  this  is  a  rule  juris  positivi,  as  are  all 
the  laws  which  regulate  succession  to  real  property;  this 
particular  rule  having  been  framed  for  the  direct  purpose  ^fnri^d.*'* 
of  excluding  in  the  descent  of  land  in  England  the  appli- 
cation of  the  rule  of  the  Civil  and  Canon  law,  by  which 
the  subsequent  marriage  between  the  father  and  mother 
was  held  to  make  the  son  bom  before  marriage  legitimate — 
and  that  this  rule  of  descent,  being  a  rule  of  positive  law 
annexed  to  the  land  itself,  cannot  be  allowed  to  be  broken 
in  upon  or  disturbed  by  the  law  of  the  country  where  the 
claimant  was  bom,  and  which  may  be  aUowed  to  govern 
his  personal  status  as  to  legitimacy,  upon  the  supposed 
ground  of  the  comity  of  nations. 

My  Lords — ^To  understand  the  nature  and  force  of  this 
rule  of  our  law,  that  the  heir  must  be  a  person  bom  in 
actual  matrimony,  in  order  to  enable  him  ta  take  land  in 
England  by  descent,  and  to  perceive  at  the  same  time  the 
positive  and  inflexible  quality  of  this  rule,  and  how  closelj 
it  is  annexed  to  the  land  itself,  it  will  be  necessary  to  con- 
aider  the  earlier  authorities  in  which  that  rule  is  laid  down 
and  discussed,  both  before  and  subsequently  to  the  statute 
ofMerton;  and  more  particularly  the  legal  construction 
and  operation  of  that  statute. 

If  we  take  the  definition  of  '^  heir''  which  Lord  Coke 
(Co.  Litt.  7.  b.)  adopts  from  the  ancient  text-writers,  and 
which  is  borrowed  originally  frx>m  the  Roman  law,  viz. 
that  he  is,  "  ex  justis  nupiiis  procreatus,'*  the  very  de- 
acription  points  at  a  marriage  celebrated  according  to  the 
rules,  requisites,  and  ritual  of  the  Civil  or  Roman  law. 
''  Operse  pretium  est  scire  quse  sint  justa  ntg^tue/*  says 
Huber  (lib.  23,  tit.  2,  de  Ritu  Nuptiarum);  he  adds,  "in 
promptii  est  Justiniani  responsa :  sunt  ese  quse  secundum 
praecepta  legum  contrahuntur.'^ 


.Yakdill. 
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1840.  But,  to  refer  to  the  Mirror  of  JnstioeSy  perhaps  the  yery 

earliest  of  our  text-books :  it  is  there  laid  down  in  page  70 
as  an  admitted  principle,  ''that  the  common  law  only 
taketh  him  to  be  a  son  whom  the  marriage  proreth  to  be 
so/'  GlanTiQe,  who  wrote  in  the  reign  of  Henry  the  Second, 
(probably  about  half  a  century  before  the  passing  of  the 
statute  of  Merton),  in  Book  7,  c.  18,  states,  that ''  neither 
a  bastard,  nor  any  person  not  bom  in  lauffid  wedlock^  can 
be,  in  the  legal  sense  of  the  term,  an  heir;  but,  if  any  one 
claims  an  inheritance  in  the  character  of  heir,  and  the 
other  party  objects  to  him  that  he  cannot  be  heir,  because 
he  was  not  bom  in  lawful  wedlock,  then,  indeed,  the  plea 
shall  cease  in  the  king's  court,  and  the  aichbiahop  or 
bishop  of  the  place  shall  be  commanded  to  inquire  con- 
cerning such  marriage,  and  to  make  known  his  decision 
either  to  the  king  or  his  justices."  He  then,  in  ch.  xhr, 
gives  the  form  of  the  writ,  which  wiQ  be  found  not  unim- 
Writ  of  bu-  portant  to  the  present  inquiry,  namely — "  The  king  to 
^  ^'  the  Archbishop,  Health.    W.  appearing  before  me  in  my 

court,  has  demanded  against  B.,  his  brother,  certain  land, 
and  in  which  the  said  B.  has  no  right,  as  W.  says,  be- 
cause he  is  a  bastard,  bom  before  the  marriage  of  their 
mother.  And,  since  it  does  not  belong  to  my  court  to  in- 
quire concerning  bastardy,  I  send  these  unto  yon,  com- 
manding you,  that  you  do  in  the  Court  Christian  that 
which  belongs  to  you:  And,  when  the  suit  is  brought  to  its 
proper  end  before  you,  inform  me  by  your  letter  what  has 
been  done  before  you  concerning  it.  Witness,"  &c.  Your 
lordships  will  observe  the  form  of  this  writ,  how  predsely 
it  puts  the  objection  against  the  heir's  title  upon  the  very 
rule  of  the  English  law,  "  that  he  was  bom  before  the  mar- 
riage of  his  mother,"  by  which  it  is  necessarily  implied,  that 
the  marriage  of  the  parents  had  subsequently  taken  place. 
Now,  if  the  question  had  been  put  generally  on  the  ftct 
whether  any  marriage  had  taken  place,  or  upcm  the  legality 
of  such  marriage  as  had  taken  place;  to  such  a  question  of 
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general  bastardy,  as  it  is  called,  the  bishop  would  haye  1840, 
found  no  difficulty  in  answering;  for,  the  answer  to  that 
question  would  have  been  purely  and  exclusively  deter- 
minable by  the  spiritual  law.  But,  as  the  Canon  law,  on  the 
one  hand,  held  that  the  subsequent  marriage  of  the  parents 
made  the  ant^-natus  legitimate :  and  as  the  common  law 
of  England,  on  the  other  hand,  held  that  such  ant^-natus 
was  not  legitimate  for  the  purpose  of  inheriting  land  in 
England;  if  the  question  had  gone  in  the  general  form, 
the  answer  of  the  bishop  would  have  certified  such  antd* 
natus  to  have  been  legitimate.  The  law,  therefore,  firamed 
the  question  in  the  precise  form  contained  in  the  writ, 
namely,  a  question  of  special  bastardy :  proving  thereby 
how  closely  and  with  how  much  jealousy  the  law  adhered 
to  the  rule  of  descent  before  pointed  out.  Now,  the 
question  so  firamed  did  obviously  place  the  bishop  in  ex- 
treme difficulty  in  making  answer  thereto,*  a  difficulty  which 
was  very  much  increased  by  the  constitution  of  Pope 
Alexander  III,  which  had  been  issued  very  recently  before 
the  time  when  Olanville  wrote,  viz.  in  the  sixth  year  of 
King  Henry  the  Second ;  by  which  constitution  (in  part 
set  out  by  Lord  Coke,  2  Inst.  96),  it  was  ordained  ''that 
children  bom  before  solenmization  of  matrimony,  where 
matrimony  followed,  should  be  as  legitimate  to  inherit 
unto  their  ancestors  as  those  that  are  bom  after  matri* 
mony.^'  And  it  is  upon  the  subject  of  this  constitution 
that  Olanville  is  commenting  in  his  fifteenth  chapter,  when 
he  says — ''  Upon  this  subject  it  hath  been  made  a  question, 
whether,  if  any  one  was  begotten  or  bom  before  the  father 
married  the  mother,  such  son  is  the  lawful  heir,  if  the  fother 
afterwards  married  his  mother?  Although,  indeed,  the 
canons  and  the  Roman  laws  consider  such  son  as  the  lawfiil 
heir,  yet,  according  to  the  law  and  custom  of  this  realm,  he 
shall  in  no  measure  be  supported  as  heir  in  his  claim  upon 
the  inheritance ;  nor  can  he  demand  the  inheritance  by  the 
law  of  the  realm.    But  yet,  if  a  question  should  arise,  whe- 
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1840.        ther  such  son  was  begotten  or  bom  before  marriage  or 
after^  it  should,  as  we  have  observed,  be  discussed  before 
the  ecclesiastical  judge,  and  of  lus  decision  he  shall  inform 
the  king  or  his  justices.   And  then,  according  to  the  judg* 
ment  of  the  Court  Christian  concerning  the  marriage^ 
namely,  whether  the  demandant  was  bom  or  begotten 
before  marriage  contracted  or  after,  the  king's  court  shall 
supply  that  which  is  necessary  in  adjudging  or  refusing 
the  inheritance  respecting  which  the  dispute  is^  so  that  by 
its  decision  the  demandant  shall  either  obtain  such  inherit- 
ance or  lose  his  claim/' 
sutute  of  Mer-      The  bishops  being  placed  in  the  difficulty  of  this  con- 
^^^  flictus  legum,  by  reason  of  the  precise  form  of  the  king's 

writ,  at  length,  at  the  parliament  holden  at  Merton,  in  the 
twentieth  of  Henry  the  Third,  the  statute  was  framed  which 
will  be  found  to  have  a  strong  and  direct  appUcation  to  the 
present  question.    That  statute  has  not,  upon  the  original 
•  «  He  U  a       roll,  the  title  prefixed  thereto,*  upon  which  observations 
boro'iifore  the  ^^^  made  at  your  lordships'  bar,  "  that  it  shews  the  inten- 
marriage  of  hii  ^qj^  Qf  ^j^g  jg^  ^q  }jave  been  uo  more  than  to  declare  the 

parents." 

personal  status  of  those  who  are  described  in  such  statute.'^ 
In  the  edition  of  the  statutes  published  under  the  com- 
mission from  the  Crown,  there  is  no  other  than  the  general 
title,  '^ Provisiones  de  Merton;"  and  no  more  argument 
can  justly  be  built  upon  the  title  prefixed  in  some  editions 
of  the  statutes,  than  upon  the  marginal  notes  against  its 
different  sections.  That  statute  or  provision  of  Merton, 
runs  thus :  viz.  '^To  the  king's  writ  of  bastardy,  whether 
one  being  bom  before  matrimony  may  inherit  in  like 
manner  as  he  that  is  bom  after  matrimony,  all  the  bishops 
answered  that  they  would  not,  nor  could  not,  answer 
to  it ;  because  it  was  directly  against  the  common  order 
of  the  church.  And  all  the  bishops  instanted  the  Lords, 
that  they  would  consent  that  all  such  as  were  bom 
afore  matrimony  should  be  legitimate  as  well  as  they  that 
be  bom  after  matrimony,  as  to  the  succession  to  inherit- 
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ance,  for  as  mucli  as  the  church  accepteth  such  as  legiti-        1840. 
mate.    And  all  the  earls  and  barons  with  one  voice  an- 
swered^ that  they  would  not  change  the  laws  of  the  realm^ 
which  hitherto  have  been  used  and  approved.'' 

It  is  manifest  from  Bracton^  who  lived  and  wrote  in  the 
time  of  Henry  the  Third,  that,  shortly  after  the  statute  of  Bracton. 
Merton,  this  question  of  special  bastardy  ceased  to  be  sent 
to  the  bishop,  and  became  the  subject  of  inquiry  and 
determination  in  the  king's  courts.  In  Book  5,  c.  19, 
after  stating  the  circumstances  attending  the  statute  of 
Merton,  and  also  a  subsequent  council  holden  in  the  same 
year  before  the  king,  the  archbishop,  the  bishops,  earls, 
and  barons,  whose  names  he  gives,  it  is  ordered,  that  the 
words  in  which  the  writ  shall  go  to  the  bishop  shall  be, 
''  whether  such  a  one  was  bom  before  espousals  or  marriage, 
or  after,  and  that  the  ordinaiy  shall  write  back  to  our  lord 
the  king  in  the  same  words  and  without  any  evasion  or  sub- 
tilty;''  and  he  then  states,  it  was  further  ordered,  at  that 
council,  that,  ''  for  the  reasons  before  given,  and  of  such 
common  consent,  it  may  be  in  the  election  of  our  lord  the 
king  whether  he  will  demand  that  inquisition  to  be  taken 
before  the  ordinaiy  or  in  his  own  court,  because,  when  the 
exception  is  properly  taken,  the  answer  ought  not  to  be 
obscure.''  And,  accordingly,  it  will  be  found  by  reference 
to  the  Year  Books,  that,  firom  the  time  of  Edward  the  Third, 
the  distinction  became  settled,  that  general  bastardy  shall 
be  tried  by  the  ordinary,  special  bastardy  shall  be  tried  per 
pais :  see  the  various  authorities  collected  in  Yiner's  Abridge 
ment,  tit.  "  Trial''  ''  Bastardy/' 

My  Lords — ^The  extent  of  the  dominions  of  the  Crown  at  sute  of  the  do- 
the  time  of  the  passing  of  the  statute  of  Merton,  demands  crownarthe' 
particular  attention.     Normandy,  Acquitaine,  and  Anjou,  ^^^^^^^^ 
were  then  under  the  allegiance  of  the  king  of  England,  and  Merton. 
had  been  so  at  least  firom  the  commencement  of  the  reign 
of  Henry  the  First.    Many  of  the  nobles  and  other  subjects 
of  the  king  had  large  possessions  both  in  England  and  in 
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1840.  the  countries  beyond  sea.  Those  bom  in  Normandy,  Ac- 
qnitaine,  or  Anjou  (as  also^  in  subsequent  periods  of  our 
history,  those  bom  in  Guienne,  Oascony,  Calais,  or  Tour- 
nay),  whilst  under  the  actual  dominion  of  the  Crown^  were 
natural-bom  subjects,  and  could  inherit  lands  in  Eng- 
land— Calvin's  Case,  7  Bep.  2.  a.  Many  of  the  reiy  per- 
sons who  attended  at  the  coronation  of  Henry  the  Third, 
the  occasion  on  which  the  parliament  met  at  Merton,  and 
the  statute  was  passed,  as  well  bishops  as  earls  and  barons, 
are  known  from  historf,  and  would  so  i^pear  from  their 
very  names  and  titles,  to  have  been  of  foreign  hnea^,  if 
not  of  foreign  birth,  and  were  at  all  events  well  acquainted 
with  the  rule  of  law  which  was  then  so  strongly  contested. 
Yet,  notwithstanding  the  rule  of  the  Civil  and  the  Canon 
law  prevailed  in  Normandy,  in  Acquitaine,  and  in  Anjoo, 
by  which  the  subsequent  marriage  makes  the  ant^natus 
legitimate  for  all  purposes  and  to  all  intents,  and  notwith- 
standing the  precise  question  then  under  discussion  was, 
whether  this  rule  should  govern  the  descent  of  land  locally 
situate  in  England,  or  whether  the  old  law  and  custom  of 
England  should  still  continue  as  to  such  land  under  which 
the  ant^natus  was  incapable  to  take  land  by  descent,  there 
is  not  the  slightest  allusion  to  any  exception  in  the  rule 
itself  as  to  those  bom  in  the  foreign  dominions  of  the  Crown, 
but  the  language  of  the  rule  is  in  its  terms  general  and  uni- 
versal as  to  the  succession  to  land  in  England.  The  question 
is,  whether,  after  the  declaration  made  by  that  statute,  one 
of  the  king's  subjects  bom  in  Normandy,  or  Acquitaine,  or 
Anjou,  under  the  circumstances  supposed  by  your  lordships, 
could  have  inherited  land  in  England.  It  is  not  so  much 
a  parallel  case  with  the  present,  it  is  the  very  case  itself; 
and  it  seems  impossible  to  contend  that  such  would  have 
been  held  to  be  the  law.  In  the  first  place,  there  is  no 
other  form  of  any  writ  to  the  bishop  than  the  old  fcmn 
given  in  Olanville  and  in  Bracton,  which  raises  the  express 
pomt  whether  the  claimant  was  bom  or  not  before  espousals 
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and  matrimonj  of  his  father  and  mother:  and^  if  the  1840« 
question  was  brought  before  a  juiy^  as  afterwards  became 
the  course  of  proceedings  then  there  was  no  other  than 
that  precise  issue  which  could  be  raised  upon  the  record. 
Further,  if  the  question  was  sent  to  the  bishop,  it  must 
have  been  sent  to  the  bishop  of  the  diocese  where  the 
action  was  brought,  that  is,  where  the  hind  was  situate,  and 
not  to  the  bishop  of  the  diocese  where  the  party  whose 
legitimacy  is  disputed  was  bom :  see  the  Book  of  Assize, 
35,  pi.  7 :  which  case  seems  not  obscurely  to  indicate,  that, 
if  the  birth  had  been  m  Francey  the  trial  would  be  still 
before  the  English  bishop;  for,  Skipwith,  a  judge  of  the 
Common  Pleas,  is  made  to  say  there — "  You  may  carry 
your  proofs  before  him  in  what  place  you  please,  in  Eng- 
land,  or  from  France/'  Again,  the  contest  above  adverted 
to,  was  a  contest  between  the  antient  law  and  custom  of 
England  on  the  one  hand,  and  the  Canon  law  on  the  other, 
which  should  prevail  as  to  the  hereditary  succession  to 
land  in  England ;  the  Canon  and  Civil  law  being  acknow- 
ledged, and  prevailing  in  England  in  all  other  respects, 
with  the  single  exception  of  its  application  to  the  descent 
of  land :  the  same  Canon  and  Civil  law  prevailing  in  the 
foreign  dominions  of  the  Crown  generally  and  without  any 
exception. 

There  seems,  therefore,  no  reasonable  or  probable  ground 
for  the  surmise  of  any  intention  in  the  law-makers  of 
that  day,  that,  with  the  general  refusal  and  repudiation 
of  this  rule  of  the  Civil  and  Canon  law  as  to  the  here- 
ditary succession  to  land  in  England,  there  should  be 
a  tacit  exception  in  favour  of  a  claimant  bom  beyond 
the  seas.  Again,  the  law  and  custom  would  rather  seem 
to  be  one  which  applies  to  the  land  itself,  and  not  to 
the  person  only  of  the  claimant,  according  to  an  observ- 
ation of  Bracton,  in  the  place  above  dted,  when  discuss- 
ing the  very  point  of  the  exception  on  the  ground  of  baa- 
tardy.    He  says: — ''Every  kingdom  hath  its  own  cua- 
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1840.        toms,  differing  from  those  of  others.    !Por,  there  may  be 
one  cnstom  in  the  kingdom  of  England,   and  another 
in  the  kingdom  of  France,   as  to  mcce8sion$/*    And  it 
would  be  singular  indeed,  if  any  such  exception  existed, 
that  neither  Bracton  who  wrote  with  so  much  diffnseness 
on  this  yery  question,  at  the  time  of  this  notable  refusal 
of  parliament  to  alter  the  law,  nor  the  author  of  Fleta, 
nor  any  of  the  other  early  writers,  should  have  left  the 
slightest  vestige  of  or  allusion  to  such  exception  in  the 
rule.    On  the  contrary,  the  observation  of  Lord  Coke, 
2  Inst.  98,  although  not  made  in  any  case  in  a  court  of 
law,  proves  in  a  manner  which  leaves  no  doubt  what  would 
have  been  the  opinion  of  that  great  lawyer  upon  the  point 
now  imder  discussion,  if  it  had  arisen  in  his  time.  *'  Some 
have  written,^'  he  says,   ''that  William  the  Conqueror, 
being  bom  out  of  matrimony,  Robert,  his  reputed  father, 
did  after  marry  Arlot,  his  mother,  and  that  thereby  he 
had  right  by  the  Civil  and  Canon  law :  but  that  is  contra 
legem  Angliae,  as  here  it  appeareth.'^    This  is  in  effect 
saying,  that,  although  bom  in  Normandy,  and  legitimated 
in  Normandy  by  the  subsequent  marriage  of  his  father  and 
mother  there,  so  that  he  could  inherit  land  in  Normandy, 
yet,  as  to  land  in  England,  he  could  not  take  it  by  descent. 
For,  the  same  would  be  the  law  of  descent  of  a  kingdom, 
and  of  land  within  it.   This  is  the  very  case  now  put  to  the 
judges  by  your  lordships. 

It  therefore  appears  to  be  the  just  conclusion  from 
these  premises,  that  the  rule  of  descent  to  English  land 
is,  that  the  heir  must  be  born  after  actual  marriage  of  his 
&ther  and  mother,  in  order  to  enable  him  to  inherit;  and 
that  this  is  a  rule  of  a  positive,  inflexible  nature,  applying 
to  and  inherent  in  the  land  itself  which  is  the  subject  of 
descent;  of  the  same  nature  and  character  as  that  rule 
which  prohibited  the  descent  of  land  to  any  but  those  who 
were  of  the  whole  blood  to  the  last  taker;  or  like  the  cus- 
oms  of  gavelkind  or  borough  English,  which  cause  the 
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land  to  descend^  in  the  one  case  to  all  the  sons  together^        1840. 
in  the  other,  to  the  younger  son  alone.  DoiT^ 

And,  if  such  be,  as  it  appears  to  us  to  be,  the  rule  of  <<- 
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law  which  governs  the  descent  of  land  in  England,  with-  v. 

out  any  exception,  either  express  or  implied  therein  on        abdill. 
the  score  of  the  place  of  birth  of  the  claimant,  it  remains  nationaiuw, or 
to  be  considered,  whether,  by  any  doctrine  of   inter-  nz^l^u^ 
national  law,  or  by  the  comity  of  nations,  that  rule  is  Jj*^"^®!?!^ 
to  be  let  in  by  which  B.,  being  held  to  be  legitimate  in  law. 
his  own  country  for  aU  purposes,  must  be  considered  as  the 
heir-at-law  in  England. 

The  broad  proposition  contended  for  on  the  part  of  the 
plaintifP  in  error,  is,  that  legitimacy  is  a  personal  status, 
to  be  determined  by  the  law  of  the  country  which  gives 
the  party  birth;  and  that,  when  the  law  of  that  country 
has  once  pronounced  him  to  be  legitimate,  he  is  by  the 
comity  of  international  law  to  be  considered  as  legitimate 
in  every  other  country  and  for  every  purpose.  And  it  is 
then  contended,  that,  as  by  the  Scotch  law  there  is  a 
presumptio  juris  et  de  jure,  that,  under  the  circumstances 
supposed,  the  parents  of  B.  were  actually  married  to  each 
other  before  the  birth  of  B.,  so,  such  presumption  of  the 
Scotch  law  by  which  his  legitimacy  is  effected,  must  also 
be  adopted  and  received  to  the  same  extent  in  the  English 
courts  of  justice. 

Kow^  there  can  be  no  doubt  but  that  marriage^  which  is  Marriage  uni- 
a  personal  contract,  when  entered  into  according  to  the  ^^'•'"y  ^^^ 
rites  of  the  country  where  the  parties  are  domiciled  and  the 
marriage  celebrated,  would  be  considered  and  treated  as  a 
perfect  and  complete  marriage  throughout  the  whole  of 
Christendom.  But  it  does  not  therefore  follow,  that,  with 
the  adoption  of  the  marriage  contract,  the  foreign  law 
adopts  also  all  the  conclusions  and  consequences  which 
hold  good  in  the  country  where  the  marriage  was  cele- 
brated. That  the  marriage  in  question  was  not  celebrated 
in  fact  until  after  the  birth  of  B.,  is  to  be  assumed  from 
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1840.       the  form  of  the  question.    Indeed,  except  on  that  sappon- 
tion,  there  would  be  no  question  at  all.     Does  it  follow, 
then,  that,  because^  the  Scotch  hold  a  marriage  celebrated 
between  the  parents  after  the  birth  of  a  child,  to  be  con- 
clusive proof  of  an  actual  marriage  celebrated  before,  a 
foreign  country  which  adopts  the  mamage  as  con^tete  and 
binding  as  a  contract  of  marriage,  must  also  adopt  this 
consequence?  No  authority  has  been  dted  firom  any  jurist 
or  writer  on  the  subject  of  the  law  oIL  nations  to  that  effect; 
nothing  beyond  the  general  proposition,  that  a  party  legi- 
timate in  one  countiy  is  to  be  held  legitimate  all  o?er  the 
World.     Indeed,  the  ground  upon  which  this  conclusion  of 
B.'s  legitimacy  is  made  by  the  Scotch  law,  is  not  stated  to 
us :  and  we  have  no  right  to  assume  any  fact  not  oontmned 
in  the  question  which  your  lordships  have  proposed  to  us. 
We  may,  however,  observe,  that,  in  the  course  of  the  aiga- 
ment  at  your  lordships'  bar,  the  ground  has  been  varioosiy 
stated  upon  which  the  laws  of  different  countries  have  ar- 
rived at  the  same  conclusion.  It  was  asserted,  that,  by  the 
law  of  Scotland,  the  subsequent  marriage  is  not  to  be  tsken 
to  be  the  marriage  itself,  but  only  evidence,  though  om- 
dusive  in  its  nature^  of  the  marriage  prior  to  the  birth  of 
B.  j  that  the  Canon  law  rests  the  legitimacy  of  the  son  bom 
before  such  marriage  upon  a  totally  different  ground,  vis. 
that,  having  been  bom  illegitimate,  he  is  made  legitimate, 
legitimatus,  by  the  subsequent  marriage,  by  a  positive  role  of 
law,  on  account  of  the  repentance  of  his  parents :  whereas, 
by  the  Scotch  law,  a  marriage  previous  to  his  birth  is  con- 
clusively presumed,  so  that  he  was  always  legitimate,  and 
his  parents  had  nothing  to  repent  of.    Pothier,  on  the 
other  hand  (Contrat  de  Mariage,  Part  6,  c.  2,  Art.  2), 
when  he  speaks  of  the  effect  of  a  subsequent  marriage  in 
legitimating  children  bom  before  it,  disclaims  l^e  authority 
of  the  Canon  law;  nor  does  he  mention  any  fiction  of  an 
antecedent  marriage;  but  rests  the  effect  upon  the  positive 
law  of  the  country.     He  first  instances  the  custom  at 
Troyes.  '^  Les  enfans  n^s  hors  mariage,  de  soluto  et  scduti, 
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puis,  que  le  pSre  et  la  mfere  s'epousent,  Fun  I'autre,  sue-        1840. 
cedent  et  vieunent  a  partage  avec  les  autres  enfans,  si 
aucuns  il  y  a.     Sens,  art.  02,  a  une  semblable  disposition.'' 
And  then  adds,  ''  C'est  un  droit  commun  re9U  dans  tout 
le  royaume,  que  personne  ne  r^voque  en  doute.'' 

Now,  it  cotdd  never  be  contended  by  any  jurist,  that  the 
law  of  England,  with  respect  to  the  succession  of  land  in 
England,  would  be  bound  to  adopt  a  positive  law  of  suc- 
cession like  that  which  holds  in  France :  the  distinction 
being  so  well  known  between  laws  that  relate  to  personal 
status  and  personal  contracts,  and  those  which  relate  to 
real  and  immovable  property;  for  which  it  is  tuinecessary 
to  make  reference  to  any  other  authority  than  that  of  Dr. 
Story  in  his  admirable  Commentaries  on  the  Conflict  of 
Laws ;  see  section  480,  et  seq.,  where  all  the  authorities  are 
brought  together.  And,  if  such  positive  law  is  not  upon 
any  principle  to  be  introduced  to  control  the  EngUsh  law 
of  descent,  what  ground  is  there  for  the  introduction  into 
the  English  law  of  descent,  not  only  of  the  contract  of 
marriage  observed  in  another  country,  which  is  admitted 
to  be  adopted,  but  also  of  a  fiction  with  respect  to  the  time 
of  the  marriage?  that  is,  in  effect,  of  a  rule  of  evidence 
which  the  foreign  country  thinks  it  right  to  hold? 

But,  admitting,  for  the  sake  of  argument,  and  we  are 
not  called  upon  to  give  our  opinion  on  that  point,  that  B., 
legitimate  in  Scotland,  is  to  be  taken  to  be  legitimate  all 
over  the  world,  the  question  still  recurs,  whether,  for  the 
purpose  of  constituting  an  heir  to  land  in  England,  some- 
thing more  is  not  necessary  to  be  proved  on  his  part  than 
such  legitimacy :  and,  if  we  are  right  in  the  grounds  on 
which  we  have  rested  the  first  point,  one  other  step  is  ne- 
cessary, namely,  to  prove  that  he  was  bom  after  an  actual 
marriage  between  his  parents.  And,  if  this  be  so,  then, 
upon  the  distinction  admitted  by  all  the  writers  on  inters 
national  law,  the  lex  loci  rei  sitae  must  prevail,  not  the  law 
of  the  place  of  birth. 

I  I  I  2 
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1840.  My  Lords — ^In  tlie  course  of  the  discossion,  some  stress 

appears  to  have  been  placed  on  the  argument,  that,  if  B. 
had  died  before  A.,  the  intestate,  leaving  a  child,  such 
child  might  have  inherited  to  A.,  tracing  through  his  1^* 
timate  parent :  and  then  it  was  asked — ^if  the  child  might 
inherit,  why  might  not  the  parent  himself  inherit?  But 
the  answer  to  that  supposed  case  appears  to  be,  that,  if 
the  parent  be  not  capable  of  inheriting  himself,  he  has  no 
heritable  blood  which  he  can  transmit  to  his  child;  so  that 
the  child  could  not,  under  the  assumed  facts,  have  in- 
herited :  and  the  question  therefore  becomes,  in  truth,  the 
same  with  that  before  us.  The  case  supposed  would  be 
governed  by  the  old  acknowledged  rule  of  descent,  "  Clui 
doit  inheritor  al  p^  doit  inheritor  al  fitz.'^ 

My  Lords — ^The  two  decided  cases  that  have  been  relied 
on  in  the  course  of  the  argument,  SheddouY.  Patrick,  (164) 
and  the  Strathmore  Peerage  Case,  2  Jac.  &  W.  547,  do 
not,  upon  consideration,  create  any  real  difficulty.  Those 
cases  decide  no  more  than  that  no  one  can  inherit  without 
having  the  personal  status  of  legitimacy — a  point  upon 
which  all  agree;  but  they  are  of  no  force  to  establish  the 
main  point  in  dispute  in  this  case,  viz.  that  such  personal 
status  is  sufficient  of  itself  to  enable  the  claimant  to  suc- 
ceed as  heir  to  land  in  England. 

My  Lords — In  conclusion,  it  may  be  right  to  observe 
that  the  same  rule  of  law  which  is  held  to  apply  to  the 
present  case,  that  of  a  claim  by  descent  as  heir  to  A., 
must  be  held  equally  to  govern  in  a  case  of  escheat  or 
reverter.  K,  upon  the  death  of  A.  under  the  circumstan- 
ces above  supposed,  the  lord  had  brought  his  writ  of  es- 
cheat for  the  land  on  a  claim  that  it  had  fallen  to  him 
propter  defectum  sanguinis;  or  if  the  heir  of  the  donor 

(164)  Decided  in  the  House  of  v.  Bowes,  a  note  of  which  also  ap- 

Lords  in  1 808.  See  a  note  of  the  de-  pears  in  8  D.  &  R.  191 .     And  see 

dsion,  8  D.  C.  &  R.  1 90,  extracted  observations  on  these  cases,  9  Bligli, 

from  the  printed  case  in  Stathmore  N.  S.,  51,  52,  75,  76,  80. 
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had  brought  a  formedon  in  the  reverter^  contending  that  1840. 
the  estate  tail  was  spent^  and  his  reversion  let  in ;  your 
lordships  must  hold^  if  B.  can  take  as  the  heir  of  A.^ 
that  both  the  lord  and  the  reversioner  are  barred  of  their 
claim.  And  jet  it  would  seem  difficult  to  maintain,  upon 
any  legal  principle,  that  the  condition  annexed  by  the  law 
to  the  original  grant  of  the  land,  or  the  right  to  the  re- 
version, vested  in  the  heir  of  the  donor  secundum  formam 
doni,  both  of  which  may  have  existed  many  centuries  be- 
fore England  and  Scotland  became  one  kingdom,  should 
be  in  any  manner  controlled  or  varied  by  a  rule  derived 
from  the  law  of  Scotland. 

Upon  the  whole,  in  reporting  to  your  lordships  as  the  Result 
opinion  of  the  judges,  that  B.  is  not  entitled  to  the  real 
property  as  the  heir  of  A.,  I  am  bound  at  the  same  time 
to  state,  that,  although  they  agree  in  the  result,  they  are 
not  to  be  considered  as  responsible  for  all  the  grounds  and 
reasons  on  which  I  have  endeavoured  to  support  and  to 
explain  that  opinion. 

Lord  Brougham.  —  My  Lords — ^This  was  an  ejectment 
brought  to  recover  lands  situated  in  Yorkshire,  and  a  ver- 
dict being  taken,  subject  to  a  special  case  for  the  opinion 
of  the  court  of  King's  Bench  (&om  which  the  record 
came),  with  leave  to  either  party  to  turn  it  into  a  special 
verdict,  it  came  before  this  House  by  writ  of  error,  and  was 
twice  argued ;  first,  in  1830,  when  the  Judges  attended  and 
gave  their  opinion  through  the  then  Chief  Baron,  Sir  W. 
Alexander,  and  again  in  1838,  wlien  your  lordships  also  had 
the  assistance  of  the  judges  who  have  given  their  opinion 
through  the  Chief  Justice  of  the  Common  Pleas. 

The  question  raised  by  the  special  verdict,  and  argued  Quegtjon. 
upon  these  several  occasions,  is  this : — ^Whether  a  person 
bom  in  Scotland  of  parents  domiciled  there,  and  married 
there,  but  after  his  birth,  and  who,  by  the  law  of  Scotland, 
is  legitimate  in  consequence  of  that  subsequent  marriage. 
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1840.        ean  take  real  estate  in  England  as  heir?    The  court  below 
""^^      held  that  he  could  not— see  5  B.  &  C.  488,  8  D.  &  B.  185 ; 
BiRTWHisTLB  ^^^  *^®  judgcs  havc  all  agreed  in  this  opinion. 

»•  When,  in  1835, 1  took  the  liberty  of  calling  the  atten- 

Vardill.  ,  .  . 

tion  of  yonr  lordships  to  this  question,  I  pointed  out  what 

appeared  to  me  to  have  been  material  defects  in  the  arga- 
ment,  both  below  and  here,  on  the  part  of  the  defendant 
in  error,  that  is,  in  support  of  the  judgment  below.  The 
learned  and  elaborate  opinion  last  given  by  the  judges, 
has  made  very  valuable  additions  to  the  clear  and  able, 
though  more  succinct  statement  given  upon  the  former  oc- 
casion (165) .  It  is  now  for  your  lordships  finally  to  dispose 
of  the  case ;  and  I  deem  it  my  duty  to  offer  a  few  remarks 
upon  the  subject,  on  account  of  its  great  importance,  and 
more  especially  of  the  bearing  which  the  principles  con- 
nected with  it,  and  about  to  be  recognised  in  your  deci- 
sion, must,  almost  unavoidably,  have  upon  other  questions. 
While  I  willingly  acknowledge  the  great  value  of  the 
assistance  which  we  have  received  firom  the  learned  judges 
upon  this  occasion,  I  feel  convinced  that  there  are  several 
matters  which  still  remain  to  be  considered,  and  some 
difficulties  to  be  got  over,  before  we  can  with  perfect  con- 
fidence rely  upon  the  conclusion  at  which  they  have  ar- 
rived. But  I  shall  rest  satisfied  with  referring  generally 
to  the  scope  of  the  argument  which  I  submitted  to  your 
lordships  upon  the  former  occasion  (166),  and  with  ob- 
serving that  a  considerable  portion  of  it  is  left  untouched 
by  the  present  argument  of  the  learned  judges,  and  that 
I,  on  the  other  hand,  should  find  it  not  difficult  to  reacdi 
a  conclusion  the  opposite  of  theirs,  while  I  yet  admitted  a 
very  large  portion  of  their  positions.  In  the  observations 
which  I  am  about  to  offer  upon  their  argument,  I  pur- 
posely abstain  firom  any  thing  more  than  thus  generally 
referring  to  its  scope  as  contrasted  with  that  of  the  oppo- 
site reasoning.    What  I  wish  further  now  to  state,  relates 

(165)  See  9  Bligh,  N.  S.,  45.  (166)  9  Bligh.  N.  S.,  70. 


3  &  4  VICTOBIJE.  84$ 

to  the  detail  of  their  argument,  and  must  he  taken  as  in- 
dependent of  any  general  answer  to  it,  for  which  I  refer 
to  what  I  before  submitted  to  your  lordships. 

The  authorities  cited  by  the  learned  judges,  especially 
in  the  earlier  part  of  their  opinion,  do  not  seem  conclu- 
siye;  as,  for  example,  Lord  Coke's  definition  of  heir,  ex  Remariuonthe 
justis  nuptiis  procreatus,  and  the  text  in  the  Mirror,  that  cked^in  th'e 
"  the  law  only  taketh  him  to  be  a  son  whom  the  marriage  jjfj^^"  ^^  ^" 
proveth  to  be  so/^  These  and  other  authorities  only  prove 
the  dependence  on  and  connection  of  legitimacy  with  mar-* 
riage,  or  of  inheritable  quality  with  marriage,  which  in  no 
part  of  the  argument  ever  could  have  been  denied*  The 
text  in  Glanville  seems  at  first  to  take  the  distinction  be- 
tween legitimacy  generally  or  absolutely,  and  legitimacy 
by  being  bom  in  lawful  wedlock,  as  conneeted  with  right 
to  inherit;  for,  it  says,  ''neither  a  bastard  nor  any  person 
not  barn  in  lawful  wedlock  can  be  an  heir/'  But,  in  a 
subsequent  chapter,  the  writ  is  given,  and  that  sets  forth 
the  denial  by  the  demandant  of  the  tenant's  right,  ''be- 
cause he  is  a  bastard,  bom  before  marriage  of  the  parents,'' 
which  seems  to  indicate  that  the  marriage  was  required  to 
precede  the  birth  only  in  order  to  negative  the  bastardy. 
The  writ,  indeed,  adds  that  it  does  not  belong  to  the  tem- 
poral court  to  inquire  "  concerning  bastardy,  wherefore  it 
is  sent  to  the  Court  Christian." 

It  is  said  that  the  law  frames  the  writ  for  the  purpose 
of  preventing  the  Court  Christian  from  answering  the 
question  according  to  the  Canon  or  Civil  law.  Neverthe- 
less, the  bishops  were  not  compelled  by  the  exigency  of 
the  writ  to  confine  themselves  to  the  question  whether  the 
party  was  bom  before  or  since  marriage ;  because  the  bas- 
tardy is  introduced  in  terms  as  well  as  the  birth  and  mar- 
riage. A  council,  however,  was  held  soon  after  the  parlia- 
ment of  Merton,  and  at  that  council  it  was  directed  that 
the  writ  should  merely  require  the  ordinaiy  to  examine 
the  date  dT  the  births  and  whether  before  or  after  marriage. 
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1840.        to  prevent,  as  is  said,  "  any  evasion  or  subtilty ''  on  the 
part  of  the  ecclesiastical  authorities. 

The  argument  of  the  learned  judges  upon  the  statute  of 
Merton  is  deserving  of  great  attention,  nor  can  I  at  all  go 
along  with  those  who  have  contended,  both  in  the  court 
below  and  here,  that  it  is  not  a  statute,  but  a  refusal  to 
make  a  statute.  Such  was  the  construction  of  the  learned 
Chief  Justice,  in  the  able  argument  which  he  held,  when 
at  the  bar,  in  the  Court  of  King's  Bench,  against  the  deci- 
sion. This  statute  is  only  different  &om  other  statutes, 
inasmuch  as  it  is  in  substance  declaratory,  and  in  form 
somewhat  different  firom  that  of  declaratory  acts  in  modem 
times.  It  is  a  distinct  declaration  of  what  the  law  had 
ever  been  before  the  statute,  and  a  refusal  to  alter  it.  But 
it  is  to  be  observed  that  the  bishops,  in  calling  for  the  al- 
teration, put  their  demand  expressly  on  the  ground  that 
ante-nati  are  legitimate  by  the  Canon  law;  and  it  is  in  con- 
sequence of  their  legitimacy  that  the  bishops  claim  the  re- 
cognition of  their  right  to  inherit.  The  barons  only  aflhm 
that  such  ante-nati  had  no  right  of  inheritande  by  the  com- 
mon law,  without  saying  whether  by  the  common  law  they 
were  legitimate  or  not,  though  assuredly  the  common  law  is 
understood  to  be  declared  by  the  statute  against  their  legiti- 
macy imiversally  and  in  all  respects  as  well  as  with  respect 
to  feodal  inheritance.  But  I  agree  that  it  somewhat  aids 
the  view  taken  by  the  learned  judges,  when  we  find  that  spe- 
cial bastardy  ceased  from  the  time  of  the  statute  to  be  tried 
by  the  bishop,  and  has  ever  since  been  tried  per  pais. 

It  may  be  remarked  that  the  proceeding  appears  from 
the  Grande  Coustumiere  to  have  been  a  writ  of  bastardy 
generally  directed  to  the  ordinary.  But  the  description 
of  bastards  there  given  is  worthy  of  attention:  ''sont 
bastards  ceulx  qui  sont  engendres  hors  mariage,''  and 
then  immediately  it  goes  on  to  say,  '^mais  ceulx  qui 
sont  engendres  devant  le  mariage,  si  les  parens  eppusent 
depuis  la  naissance,  ils  sont  legitimes.''  So  that  appar- 
ently, though  bom  de  facto  out  of  wedlock,  they  were  in 
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contemplation  of  law  bom  within  wedlock.     It  maj  be        1840. 
farther  observed^  that  Littleton^  §  188^  in  treating  of  vil- 
lenage^  gives  as  the  reason  why  a  bastard  is  quasi  nuUius 
filius^that  he  cannot  be  heir  to  any  ''pnr  ceoqueil  ne  poit 
enheriter  a  nulluy/' 

The  learned  judges  object  to  the  observations  made  at  Aa  to  the  tide 
the  bar  upon  the  title  prefixed  to  the  chi^ter  in  question  icerton. 
of  the  statute^  namely^  that  this  title  shewed  the  enact- 
ment was  only  intended  to  be  a  declaration  of  the  per- 
sonal status.  This  title^  say  the  learned  judges^  is  not  to 
be  found  in  the  original  statute ;  and  they  refer  to  the 
edition  published  by  the  record  commissioners^  where 
"  Provisiones  de  Merton ''  is  the  only  heading  of  the  act ; 
and  they  add^  "th»t  no  more  argument  can  justly  be  built 
upon  the  title  prefixed  in  some  editions^  than  upon  the 
mai^inal  notes  against  the  different  sections/^  If,  how- 
ever^ the  learned  counsel  at  your  lordships'  bar  were  led 
into  any  error  in  this  matter^  they  had  very  high  example 
in  going  astray^  no  less  than  that  of  the  court  below^ 
whence  this  writ  of  error  is  brought^  and  where,  when  the 
cause  was  first  decided,  one  of  the  learned  judges  argued 
in  support  of  the  decision  now  under  revision,  on  the 
ground  of  the  heading  or  title :  "We  have  no  occasion,^' 
says  Mr.  Justice  Bayley,  "in  order  to  answer  the  question 
who  is  hseres,  to  go  beyond  the  statute.  The  title  of  it, 
*  He  is  a  bastard  who  is  bam  before  the  marriaye  of  his 
parents/  not  restraining  it  to  those  bom  in  England  '* — 
5  B.  &  C.  453,  8  D.  &  R.  202.  For  myself,  I  consider  the 
assistance  to  be  equally  slender,  which  the  one  argument 
and  the  other  derives  firom  this  title,  even  supposing  it  to 
have  been  the  one  given  by  the  legislature  to  the  chapter  , 
of  the  act,  which  it  appears  not  to  have  been  :  indeed  it 
could  not  have  been ;  for,  no  titles  at  all  were  put  on  sta- 
tutes till  the  eleventh  Henry  the  Seventh,  as  is  said  by 
Treby,  C.  J.,  cited  in  Chance  v.  Adams,  1  Lord  Raym.  78: 
see  also  The  Attorney-General  v.  Hutchinson,  Hard.  824. 

I  am  inclined  to  regard  as  the  most  important  part  of 
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1840.  the  argument  of  the  learned  judges^  their  obeervationB  on 
the  state  of  the  Crown  dominions  at  the  making  of  the 
statute.  This  point  had  been  made  in  the  court  beloir^ 
but  without  explanation,  and  not  much  dwelt  upon.  The 
Lord  Chief  Justice  Abbott  (5  B.  &  C.  452,  8  D.  &  E.  200) 
suteof  the  do-  statcs  it,  though  only  in  general  terms,  yet  quite  intelligi- 
S!own  ir  the*  %■  Th®  learned  judges  here  have  very  usefully  exphiined 
date  of  the        ^hc  argument,  and  illustrated  it  by  important  remarks. 

statute  of  Mer-  ®  ,,,  .,.,,, 

ton.  They  have  contended  that  an  ante-natus  within  the  kmg's 

ligeance,  but  bom  in  Normandy  (which,  by  the  way,  had 
for  above  thirty  years  before  the  statute,  ceased  to  be  Eng- 
lish de  fiacto,  though  it  was  not  formerly  ceded  (167)  till 
twenty-five  years  after)^  Acquitaine,  and  other  provinces 
where  the  Civil  law  prevailed,  could  not  have  inherited 
land  in  England  under  the  statute,  chiefly  because  no 
ei^ception  is  there  made  per  expressum  of  such  persons, 
although  the  connection  of  the  countries  would  naturally 
call  the  attention  of  the  legislature  to  the  case,  and  be- 
cause no  tacit  or  implied  exception  can  be  supposed  in 
favour  of  the  Canon  law  for  Norman  subjects  of  the  Crown, 
where  the  express  words  of  the  act  refuse  to  adopt  the 
same  Canon  law  for  EngHsh  subjects.  The  silence  of  con- 
temporary writers,  as  Bracton  and  the  author  of  FLeta, 
is  very  justly  referred  to  in  aid  of  the  same  conclusion. 

The  other  reasoning  of  the  learned  judges  on  Ihe  pas* 
sage  in  Bracton,  and  which,  as  well  as  the  reference  to  the 
customs  of  gavel-kind  and  borough  English,  was  urged 
below,  seems  to  have  met  with  a  sufficient  answer  in 
the  argument  at  the  bar — ^that  those  authorities  apply  to 
En^ish  parties,  and  those  customs  to  the  rule  of  snoces- 
sion;  none  of  which  matters  are  disputed ;  so  that  the  au- 
thorities may  well  stand  with  the  opposite  argument. 
No  doubt,  if  the  fiact  of  being  bom  within  lawful  wedlock 


(167)  The  formal  cession  of  statate  of  Merton  (20  Hen.  3,  c.  9) 
Normandy  and  Aigou  to  Louis  was  passed  at  a  parliament  hdd  in 
took  place  in  the  year  1260;.  the      1235. 
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be  as  much  ^  necessary  quality  to  the  character  of  heir^  by  ig40. 
the  custom  of  England^  as  the  fact  of  being  youngest  son 
is  to  being  heir  by  the  custom  of  borough  English  man- 
ors— ^if  that  fact^  of  being  born  within  lawful  wedlock^  can 
only  be  adjudged  of  according  to  the  English  law^  and 
admits  of  as  little  dispute  as  the  fact  of  being  eldest 
or  youngest  child — ^there  is^  and  there  must  be^  an  end 
of  the  question.  But,  unless  these  things  are  so,  the 
cases  put  have  no  useful  application  to  the  one  in 
hand.  So  of  the  proposition  repeatedly  affirmed  below, 
and  now  largely  stated  by  the  learned  judges  here,  that 
this  law  or  custom  is  something  inherent  in  the  land,  a 
quality  of  the  land  itself,  as  it  were,  and  not  of  the  claim* 
ant.  This,  of  course,  would  in  one  sense  decide  the  ques- 
tion,  but  then  it  would  beg  it  also.  In  any  other  sense, 
it  leaves  the  question  untouched ;  for,  the  diq>ute  would 
still  arise,  what  description  of  person  is  that  to  which  the 
descendible  quality  of  the  land  carries  it? 

The  argument  drawn  by  the  learned  judges  from  the  LordCoke'iob- 
observation  of  Lord  Coke,  in  2  Inst.  98,  on  the  title  of  the  tiUe  of  ^ 
William  the  Conqueror,  had  been  used  in  the  court  below :  ^""^„*^* 
see  5  B.  &  C.  448,  8D.  &R.  195.  The  passage  is  not  very 
clear;  but,  when  Lord  Coke  says,  that  some  held  William 
the  Conqueror  ''to  have  had  right  by  the  Civil  and  Canon 
law^^  (in  consequence  of  the  subsequent  marriage  of  his 
parents),  he  is,  I  presume,  supposed  to  mean,  right  to  the 
Crown  of  England  as  nearest  maternal  relation  to  Edward 
the  Confessor,  which  he  certainly  was,  being  grandson  of 
his  maternal  uncle,  Richard  of  Normandy.  That  this  could 
give  him  no  right — ^to  the  exclusion  of  the  male  branch 
represented  by  Edgar  Atheling,  the  Confessor's  great 
nephew,  and  who,  being  grandson  of  his  elder  brother, 
Edmund  Ironside,  had,  indeed,  a  title  paramount  to  that 
of  the  Confessor  himself— is  quite  clear;  and,  although 
the  Conqueror  appears  to  have  called  himself  Bex  here- 
ditarius  in  some  charters,  historians  and  antiquaries  are 
agreed  that  this  could  only  mean  heir  under  the  supposed 
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1840.  will  of  the  Confessor,  for,  the  only  dispute  as  to  his  title 
that  has  ever  been  raised,  is,  whether  he  took  by  the 
sword,  or  as  conqu«stor  by  purchase  (Spelman's  Glossary, 
ConqtuBStor),  under  the  supposed  will  or  gift  of  the  Con- 
fessor; about  the  existence  of  which  much  controTersy 
has  always  been  held.  As  heir — as  one  taking  by  inherit- 
ance— ^no  person  has  ever  asserted  his  title;  and,  if  he 
took  under  the  Confessor's  gift,  or  will,  his  legitimacy  was 
really  of  as  little  importance  as  it  was  to  the  other  and 
more  secure  title  which  he  derived  from  his  sword.  If, 
indeed.  Lord  Coke,  or  rather  those  whom  he  refers  to^  for 
any  reason  supposed  the  male  branch  to  be  extinct,  then 
we  can  understand  the  passage,  always  supposing  that  a 
mother's  relative  could  succeed,  and  in  that  case  the  pas- 
sage might  bear  upon  the  argument ;  or  it  may  bear  upon 
it,  if  we  suppose  Lord  Coke  puts  the  case  hjpothetically, 
or  refers  to  some  who  did  consider  the  male  branch  ex- 
tinct. Still,  this  seems  not  very  intelligible ;  for^  it  is  be- 
lieved, that  Edward  the  Confessor  had  called  them  over^ 
as  his  end  approached;  that  his  nephew  Edward  the  out- 
law, or  exile,  came  back,  and  died  here ;  but,  wherever  he 
died,  it  is  quite  certain  that  he  left  Edgar  Atheling,  his 
son,  who  was  notoriously  in  England  at  the  conquest  (168), 
was  made  to  join  in  some  proceedings  to  confirm  William's 
title,  and  afterwards  was  engaged  in  an  unsuccessful  rebel- 
lion against  him  (169).  The  passage,  therefore,  is  really 
not  very  easily  explained.     Nor  is  any  light  thrown  on  it 

(168)  The  earldom  of  Oxford,  and  despairing  of  saccess,  and 
which  had  been  conferred  upon  weary  of  a  fogitive  life,  he  (acconi- 
Edgar  Atheling  by  Harold  II.,  was  ing  to  William  of  Malmesbuiy) 
confirmed  to  him  by  William  the  submitted  to  William,  and  was  per- 
Conqueror,  whom  he  accompanied  mitted  to  live  immolested  in  Eng- 
as  an  hostage  on  his  visit  to  Noi>  land.  Of  hb  ultimate  fate  histoiy 
mandy  the  year  following  the  Con-  has  left  no  trace.  The  last  men- 
quest — 1 067.  tion  that  is  made  of  him  is,  that  he, 

(169)  In  1069,  Edgar  Atheling  about  the  year  1085,  accompanied 
was  concerned  in  an  insurrection  by  two  hmidred  knights,  undertook 
in  the  North ;  but,  being  repulsed,  an  expedition  to  Palestine. 
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by  the  reference  to  the  authorities  cited — ^William  of  1840. 
Mahnesbury^  Book  iii;  Ingulphus^  Ub.  vi^  cap.  19;  and  the 
Grande  Coustumiere^  cap.  27.  The  first  of  these^  at  the 
place  referred  to^  only  says  that  William's  father  married 
his  mother^  '^aliqnando  justse  uxoris  loco  habens:''  and  the 
second  reference  (to  Ingulphns)  seems  erroneous;  for  there 
are  no  books  and  chapters  in  Ingulphus^  at  least  in  any 
editions  which  we  now  have^  or  which  are  known  to  have  ex- 
isted; but  all  that  he  says  of  William  (who  was  his  patron, 
and  of  whom  he  writes  largely,  and  in  praise  and  defence),  is, 
that  the  Confessor,  aware  of  Edgar's  weakness,  turned  his 
thoughts  towards  William,  taking  into  consideration  ^'cog- 
nationem  suam,''  an  expression  which  he  repeats  afterwards. 
The  text  of  the  Grande  Coustumiere  (which  is  the  third  re- 
ference) merely  gives  the  law  of  bastardy  and  legitimation 
generaUy ;  nor  can  I  see  any  reference  to  William's  case  in 
the  Commentaries,  though  I  will  not  undertake  to  say 
there  may  not  be  some  such  reference.  In  the  text  cited 
by  Lord  Coke  there  is  certainly  none;  and  in  the  Com- 
mentaries I  can  find  none.  But  the  difficulties  do  not  end 
here;  because,  even  if  Edgar  were  set  aside  for  imbe- 
cility, still  the  Conqueror  was  not  next  heir;  for,  he  was 
only  the  Confessor's  cousin  Grerman,  by  the  mother,  once 
removed  (Welsh-nephew,  as  we  say,  or  nephew  a-la-mode 
de  Bretagne,  as  the  French  have  it;  and  this  accounts  for 
some  writers  calling  the  Confessor  cousin,  and  some  unde 
to  the  Conqueror) ;  whereas  Edgar's  sister  Margaret— after- 
wards married  to  Malcolm  of  Scotland — ^was  his  great 
niece  by  his  elder  brother.  And,  moreover,  we  have  now 
been  all  along  supposing  that  the  connection  of  William 
with  the  Confessor,  through  the  mother  of  the  latter  only, 
made  no  difference;  whereas,  suppose  the  whole  paternal 
relations  had  been  extinguished,  it  is  difficult  to  see  how, 
upon  any  feudal  principle,  any  person  could  inherit  who 
was  not  of  the  blood  of  the  English  royal  family.  Wil- 
liam's only  connection  with  England  was,  that  his  aunt  had 
been  married  to  an  English  king.    Consequently,  it  seem 


Vardill. 
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1840*  quite  impoftsible  to  understand  how  he  ever  could  be  con- 
sidered as  '^having  right/'  even  on  the  supposition  that  the 
lawful  course  of  succession  were  by  nomination  or  selection 
from  among  the  whole  members  of  a  given  royal  fa- 
mily (170).  Subject  to  these  observations^  we  may  per- 
haps consider  this  passage  in  Lord  Coke  as  some  kind  of 
indication  of  his  opinion^  always  supposing  the  passage  to 
be  correct.  But  there  can  be  but  little  doubt  that  these 
observations  make  it  exceedingly  uncertain  whether  Lord 
Coke  ever  wrote  it  as  we  now  have  it;  in  a  work^  too^  be 
it  observed,  which  was  not  published  in  his  life-tima  If 
there  were  no  such  uncertainty  hanging  ovet  the  passage, 
its  importance  to  the  argument  would  be  undeniable;  it 
would  amount  to  neither  more  nor  less  than  Lord  Coke's 
opinion  upon  the  case  at  Bar.  But  it  is  probable  that  some 
such  considerations  as  those  to  which  I  have  been  adverting 
operated  in  preventing  any  attention  being  paid  to  this  au- 
thority in  the  court  below,  where  it  was  cited,  but  occa- 
sioned no  remark  either  at  the  Bar  or  from  theBench. 

The  learned  judges  refer  to  the  illustrations  drawn  from 
a  person  supposed  to  claim  through  the  ante-natns,  he  hav- 
ing predeceased  his  father;  and  they  hold  this  to  be  dis- 
posed of  by  the  opinion  given  on  the  principal  case  or 
question;  inasmuch  as  if  incapable  of  inheriting  himself, 
he  could  not  transmit  heritable  blood  to  his  issue.  And, 
generally  speaking,  no  doubt,  it  would  be  so;  although, 
contrary  to  Lord  Coke's  supposed  opinion  as  to  issue  of 
aliens  inheriting  to  each  other  collaterally,  it  has  been  de* 
cided  that  a  brother  may  succeed  to  a  brother,  the  only 
connection  of  the  two  being  through  an  alien  father  who 
had  no  inheritable  blood ;  CoUmgwood  v.  PaeCy  1  Lev.  59; 
where  the  opinion  generally  ascribed,  and  among  others  by 

(170)  In  a  grant  to  his  nephew      Library  at  the  British  Mosenm, 

Alan,  Earl  of  Bretaign,  of  the  do-  .  William  thus  describes  himself: — 
mains  of  £arl  Edwin  in  Yorkshire,  <<  Ego^  Gulielmusi  oognomine  Bat- 
dated  ''  at  the  siege  of  York,"  iarduSf  Rex  Anglias,  do  et  conce- 
which  is  preserved  in  the  Cottonian      do/'  &c. 
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Blackstone^  to  Lord  Coke^  is  denied  by  the  majority  of  the  1840. 
judges  to  be  his^  and  by  none  of  them  affirmed  to  be  so. 
But  a  nearer  case  to  the  present  may  be  put : — ^where^  by 
the  law  of  the  country^  as  in  Scotland^  and  on  the  conti^ 
nent^  legitimation  per  subseqnens  matrimonium  is  admit- 
ted^ it  seems  that  the  authorities  are  agreed  in  holdings  that, 
if  the  ante'^natus  dies  before  the  marriage  of  his  parents, 
leaving  lawful  issue^  the  issue  shall  take  as  heir  to  his 
grandfather^  though  he  must  claim  through  a  person  who 
lived  and  died  illegitimate.  Nor  is  this  case  of  one  who 
never  could  himself  be  heir,  transmitting  inheritable  blood 
to  his  issue,  confined  to  those  countries  and  that  law  of 
legitimation.  We  have  an  example  in  our  own  law  in  the 
case  of  bastard  eigne;  and  it  is  worth  while  to  consider  how 
this  is  treated,  though  I  know  not  that  it  materiaUy  im-^ 
peaches  the  general  conclusion  to  which  the  argument  of 
the  learned  judges  leads  them,  unless  by  shewing  how  en^ 
tirely  the  law  proceeds  upon  the  supposition  that  it  is  his 
bastardy,  and  his  bastardy  only,  which  excludes  the  ante^ 
natus  £rom  succession.  Littleton,  in  sections  399,  400, 
says  that  the  issue  of  the  bastard  eigni,  who,  having  enter^ 
ed,  died  seised,  shall  have  the  land  by  reason  of  the  colour 
which  his  father  had  as  heir;  ''for,  by  the  law  of  holy 
church,  he  is  mulier,  albeit  by  the  law  of  the  land  he 
is  bastard.''  Lord  Coke,  in  commenting  upon  the  words 
of  Littleton,  that,  in  such  a  case  the  mulier  puisnfe  is  '' with^ 
out  remedy,''  says  that  the  descent  fix)m  the  bastard  eigne 
not  only  takes  away  the  entry,  like  other  descents  which 
leave  the  party  to  his  action,  but  makes  the  issue  of  the 
bastard  become  lawful  heir;  adding,  that,  even  if  the  mu- 
lier be  within  age,  he  is  barred,  because  the  bastard's  issue  is 
become  in  judgment  of  law  lawful  heir:  ''for  the  law,"  sayB 
he,  "  doth  prefer  legitimation  before  the  privilege  of  infan- 
cy." Collateral  heirs,  too,  are  barred,  as  well  as  the  mu- 
lier; and  the  bastard  becoming  a  monk  professed,  which  is 
a  civil  death,  has  the  same  effect;  his  issue  succeeds  dur- 
ing the  natural  life  of  the  bastard,  and  the  legitimate  heir 
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1840.  ^*  barred.  In  the  Second  Institute,  Lord  Coke,  as  a  con- 
firmation of  the  doctrine,  gives  the  record  of  a  judgment 
in  the  18  Edward  1,  shewing  that  the  mulier  cannot  hare 
an  assize  of  mort  d'ancestor ;  and  upon  the  ground  that  the 
bastard  eigne  has  entered  as  heir:  and  the  reason  assign- 
ed by  Lord  Coke  is,  ''that  the  bastard  is  accounted  of  the 
blood  with  the  mulier  puisne^' — 2  List.  97.  But,  in  Coke 
Littleton,  244.  b.,  he  puts  the  case  which  has  been  referred 
to  from  the  law  of  Scotland  and  the  continent,  of  the  bas- 
tard eign^  dying  in  his  father's  life-time  and  leaving  issue; 
this  son  enters  as  heir  to  the  grandfather,  and  dies  seised; 
the  mulier  is  barred;  the  '*  descent,^'  says  Lord  Coke 
''binds  him/'  Now,  this  cannot  be  from  the  laches  of  the 
mulier  during  the  bastard's  life;  for,  by  the  supposition, 
nothing  had  been  done  by  the  bastard  to  make  the  mulier 
claim;  nor  could  he  claim,  for  the  grandfather  was  sdll 
alive.  The  laches  was  in  the  grandson's  life;  so  that  here 
the  reason  given  for  the  law  fails,  viz.  that  it  is  unjust  to 
treat  a  person  all  his  life  as  legitimate,  and  bastardise  him 
after  his  death;  for,  here,  the  ante-natus  never  was  treated 
as  legitimate  at  all — ^he  lived  and  died  a  bastard,  yet  his 
issue,  claiming  through  him  who  had  no  inheritable  blood, 
entered  as  heir  to  the  common  ancestor,  and  by  dying 
seised  barred  the  lawful  issue.  Although,  however,  this 
consideration  somewhat  contradicts  the  answer  given  by 
the  learned  judges  to  the  argument  at  the  bar,  it  yet  fur- 
nishes another  answer  to  that  argument,  by  shewing,  that, 
if  it  proves  any  thing,  it  proves  too  much,  since,  in  the 
case  of  bastard  eigne,  there  is  no  question  whatever  of  his 
right  being  excluded  ia  the  common  case  (of  English  birth 
and  domicile),  unless  where  there  has  been  an  entry  and 
dying  seised  without  counter-claim. 

The  short  observation  made  by  the  learned  judges  on  the 
cases  of  Sheddon  v.  Patrick  and  the  Straihmore  Peerage, 
appears  hardly  to  be  satisfactory.  "These  cases"  it  is  said, 
"  only  decide  that  no  one  can  inherit  without  the  personal 
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status  of  legitimacy,  and  do  not  establish  the  main  point         1840. 
in  dispute,  that  such  personal  status  is  sufficient  ground  for 
claiming  English  real  estate  as  heir/'    It  appears  that 
these  cases  establish  somewhat  more  than  the  first  of  these 
positions ;  and,  although  they  do  not  decide  the  second, 
they  appear  to  give  it  much  countenance.    They  shew  that  Remarks  on 
the  quality,  whatever  it  is,  that  must  be  possessed  by  a  p^Mckt!^^  the 
claimant  in  order  that  he  may  take  land  or  houses  in  Scot-  Strathmore 

Peerage  case. 

land,  is  given  to  or  withholden  firom  him  according  to  the 
law,  not  of  Scotland,  where  the  real  estate  lies,  but  of  the 
country  where  his  birth  and  his  father's  marriage  and 
domicile  were.  Whether  that  quality  be  called  legitimacy, 
or  any  thing  else,  is  not  material;  nor  is  it  material  whe- 
ther the  quality  is  required  in  relation  to  the  property  by 
some  positive  statutory  enactment  of  the  country  where  it 
lies,  or  only  by  the  common  law  of  that  country,  or  by  some 
statute,  like  that  of  Merton,  which  declares  what  the  com- 
mon law  always  has  been.  The  land  in  Scotland  is  im- 
pressed with  a  particular  quality,  that  of  being  descendible 
to  the  ante-nati,  where  the  parents  have  intermarried;  it  is 
of  such  a  nature  as  not  to  descend  upon  the  mulier  puisn^, 
but  upon  the  bastard  eigne :  while  in  England  it  is  of  such 
a  nature  as  to  descend  to  the  mulier,  and  not  to  the  bas- 
tard. The  one  quality  is  as  firmly  fixed  in  the  soil  of 
Scotland  as  the  other  is  in  that  of  England.  Then,  what 
have  the  courts  and  what  has  the  House  decided  in  those 
celebrated  cases  ?  That,  notwithstanding  the  inherent  de- 
scendible quality,  and  notwithstanding  the  general  rule  of 
the  lex  loci  rei  sitae,  so  much  relied  on  by  the  learned 
judges,  both  below  and  here,  through  their  whole  argument, 
the  law  of  the  country  where  the  property  is  must  bend 
to  the  law  of  the  domicile,  marriage,  and  birth;  and,  be- 
cause the  latter  law  excludes  ante-nati  from  legitimacy, 
they  shall  be  excluded  from  the  succession  to  which  the 
former  law  calls  them.  The  Scotch  common  law  says, ''  Let 
the  land  go  to  the  ante-natus;  such  is  its  descendible  quaU- 

YOL.  I.  K  K  K 
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1840.  ty/'  (171)  The  English  common  law  sap, ''  Let  the  land 
not  go  to  the  ante-natua/'  The  qaeation  and  the  only 
question  is,  have  we  a  right  to  look  beyond  the  &ct,  or  to 
ask  any  but  one  qneationj  namely,  whether  a  person  is 
ante-natus  or  post-natus?  whether  his  parents  were  mar- 
ried or  not  at  his  birth?  Are  we  bound  by  the  simple  &tA, 
or  may  we  look  to  the  Tiew  taken  of  it  by  the  law  of  the 
foreign  coimtry  to  which  the  claimant  and  his  pairents  be- 
longed? The  decided  cases  say,  in  the  instance  of  Scot- 
land, that  we  may  and  must  look  to  the  foreign  law;  that 
the  subsequent  marriage  is  immaterial  for  succession  in 
Scotland,  if  it  is  immaterial  for  legitimation  in  the  claim- 
ant's country ;  and  the  question  is,  whether,  according  to 
the  principle  of  those  decisions,  it  is  possible  to  exdude  all 
reference  to  the  foreign  law  where  the  same  kind  of  ques- 
tion arises  as  to  English  succession.  It  is  very  poesibk 
that  the  principle  of  the  cases  may  be  inapplicable.  This 
may  possibly  be  proved  by  argument ;  but  it  can  hardly  be 
said  to  have  been  proved  by  the  only  remark  made  on 
these  cases  in  the  statement  of  the  learned  judges.  And 
this  scanty  discussion  of  those  cases  is  the  more  to  be 
lamented,  because,  in  deciding  the  present  question  below, 
the  court  expressly  referred  to  this  as  the  place  where 
Sheddon  v.  Patrick  and  the  Straihmare  Peerage  Case  would 
meet  with  ample  attention  as  to  their  bearing  upon  the 
argument :  see  8  D.  &  B.  200. 
The  learned  judges  have  given  no  opinion  upon  the 

(171)  See  The  Countess  Dal-  and  wife,  and  soon  after  went  to 
bouaie  v.  M'Douall,  1  Robinson's  Scotland,  where  they  cohabited  fc»- 
Appeal  Cases  (Scotch),  476.  There  geiher  as  husband  and  wife,  and 
A.,  a  domiciled  Scotchman,  co-  were  habit  and  repute  married  per- 
habited  with  M.,  an  unmarried  sons  till  A/s  death.  A.  died  poa- 
woman,  a  native  of  and  resident  sessed  of  entailed  estatea  in  Soot- 
in  £ngland,- they  went  to  England,  land.  It  waa  held  (aiBrmtng  the 
and  had  a  son,  J.,  bom  there.  Be-  judgment  of  the  court  of  Seaaioo) 
veral  years  after  the  birth  of  J.,  that  J.  was  the  Intimate  aon  of 
his  parents,  A.  and  M.,  by  a  writ-  A.,  and  as  such  entitled  to  all  the 
ten  contract,  made  at  Penrith,  ao-  rights  and  pririlegea  of  a  chfld 
knowledged   themselvea  husband  bom  in  lawftd  wedlock. 
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question  whether  or  not  a  person  legitimated  by  subse-  1840. 
qnent  marriage  in  a  country  where  that  law  prevails^  is 
therefore  legitimate  all  the  world  over:  nor^  perhaps^  was 
it  incimibent  on  them  to  argue  this,  for  the  purpose  of  an- 
swering the  question  put  to  them  by  the  House.  They 
contend  that  the  statute,  or  rather  the  common  law  recog- 
nised and  declared  by  the  statute,  requires  something  be- 
yond mere  legitimacy  to  make  an  heir  to  English  real  es- 
tate. They  agree  with  the  court  below,  that  legitimacy  alone 
is  not  sufficient;  it  must  be,  as  was  there  said  (5  B.&C. 
464,  8  D.  &  R.  202),  legitimacy  sub  modo — ^legitimacy  and 
being  bom  in  wedlock.  Consequently,  they  appear  plainly 
to  admit  that  a  person  may  be  legitimate  for  all  other  pur- 
poses, and  yet  incapable  of  taking  land  by  descent. 

In  another  case,  Munro  t.  Munro  (172),  to-day,  we 
held,  as  it  had  been  held  in  the  court  below,  that  a 
party  is  entitled  to  take  real  estate  by  descent  as  legiti- 
mate according  to  the  law  of  the  country  where  it  lies, 
who  is  bastard  by  the  law  established  in  the  coantry  of 
the  birth  and  marriage.  In  the  courts  which  adminis- 
ter that  law  (the  law  of  England  in  the  case  put),  would 
the  party  be  considered  as  bastard  or  legitimate  when 
any  right  unconnected  with  real  property  was  claimed? 
If  bastard,  then  the  same  person  is  legitimate  in  one  coun- 
try and  not  in  another — ^bastard  where  bom,  and  legi- 
timate where  the  parties  are  domiciled:  though  some  of 
the  judges,  with  whom  we  agreed  in  that  case,  held  this  to 
be  a  solecism  in  law,  considering  it  clear  that  the  status 
must  be  every  where  the  same :  if  legitimate,  then  it  fol- 
lows that  the  question  of  personal  status  depends  on  the 

(172)1  Robinson's  Appeal  Cases,  in  England.    Several  yean  after 

492.  There,  H.,  a  domiciled  Scotch-  the  birth  of  M.,  her  parents,  H.  and 

man,  proprietor  of  entailed  estate  J.,  were  married  in  England:  and 

in  Scotland,  cohabited  with  J.,  an  the  House  held,  in  concurrence  with 

unmarried  woman,  a  native  of  and  the  opinions  of  the  majority  of  the 

reaident  in  England,  and  had  by  judges  of  the  court  of  Session,  that 

her  a  dsaghter,  M.,  who  was  bom  M.  was  the  lawful  daughter  of  J. 
kkk2 
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1840.  law  of  foreign  countries^  and  that  the  law  is  imported  into 
England  as  to  the  consequences  of  the  marriage  contract, 
although  the  lex  loci  contractus  alone  regulates  the  consti- 
tution of  that  contract. 

But  which  way  soever  we  may  hold  as  to  these  qnes- 
tions^  the  principles  of  the  two  decided  cases  referred  to 
are  quite  consistent  with  that  of  the  last-mentioned  caae 
decided  to-day :  they  are  not  so  easily  reconciled  to  the 
judgment  at  present  before  your  lordships. 

Having  stated  what  occurs  to  me  upon  the  a]^;amentB  of 
the  learned  judges — again  expressing  my  high  sense  of  the 
service  which  they  have  rendered  by  the  great  attention 
bestowed  upon  the  subject — ^I  rest  satisfied  with  intimating 
my  opinion  upon  the  difficulties  which  still  beset  the  qnea- 
tion,  and  the  anomalies  likely  to  arise  from  the  future  ap- 
plication of  the  principles  countenanced  in  the  decision; 
and^  though  I  shall  not  move  your  lordships  to  give 
judgment  for  the  defendant  in  error^  if  my  noble  and 
learned  friend  move^  I  shall  offer  no  opposition. 

Atsentofthe  Lord  CoTTENHAM^  C. — ^My  Lords — ^I  was  not  in  your 
h^^  ^^^^^^^'  lordships'  House  when  this  question  was  first  aiqgued;  bnt 
was  present  at  the  argument^  when  the  learned  judges 
were  present:  I  gave  my  attention  to  the  opinion  ex- 
pressed by  the  Lord  Chief  Justice,  and  I  entirely  concur 
in  that  opinion.  I  am  extremely  satisfied  with  the  ground 
upon  which  they  put  the  question,  because  they  put  it  on 
a  ground  which  avoids  the  difficulty  that  seems  to  sur- 
^  round  the  question,  of  interfering  with  those  general  prin- 
ciples peculiar  to  the  law  of  England,  and  which  seem  at 
first  sight  to  interfere  with  the  decisions  to  which  the 
courts  have  come. 

Under  these  circumstances,  as  my  noble  and  learned 
friend  does  not  move,  I  move  that  the  House  give  judg- 
ment for  the  defendant  in  error. 

Judgment  for  the  defendant. 
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ABATEMENT. 
See  Pleading,  I. 

ACCOUNT  STATED. 
JSvidenee  to  £kipport* 
The  plaintifP  produced  at  the  trial  an 
I.  O.  U.  signed  by  the  defendant,  but 
not  addrefised;  and  there  was  no  expla- 
nation given  as  to  how  it  came  into  the 
plaintiff's  hands  : — Held,  that  its  mere 
production  bj  the  plaintiff  was  primft 
£icie  eridence  that  it  was  given  to  him 
bj  the  defendant^  in  support  of  an  ac- 
count stated.    Curtis  v.  Richards,  155» 

ACKNOWLEDGMENT. 
To  tale  a  Que  out  of  theStattOe  of  Id- 
miiation»See  Statutb  of  LniiTA- 

TI0NS,2. 

ACTION  ON  THE  CASE. 
^Deceit. 

ACTS  OF  OWNERSHIP. 
^  Lease,  I. 

ADMINISTRATION. 
Bona  tiotabilia. 
1.  The  plaintiff  sued  under  letters  of 
administration  granted  by  the  Archbi- 
shop of  Dublin.  The  defendant,  who  was 


under  terms  to  plead  issuably,  pleaded 
that  the  intestate  at  the  time  of  his 
death  was  an  inhabitant  of  and  commo- 
rant  within  the  city  of  Dublin,  and  had 
bona  notabilia  within  the  diocese  of 
the  Bishop  of  London : — ^Held,  that  this 
was  not  an  issuable  plea.  Huthwaite  v. 
Phaire,  43. 

2.  In  the  absence  of  any  allegation  upon 
the  subject,  the  court  will  assume  that 
the  debt  for  which  the  action  is  brought 
is  bonum  notabile  in  the  place  where 
administration  is  granted.    lb. 

AFFIDAVIT. 
I.  For  Suggegtwn  for  Double  Costs  tm- 

der  the  Middlesex  Court  of  Conseienoe 

Aety  23  Geo.  2,  c.  33. 

To  entitle  a  defendant  to  a  sugg^esUon 
for  double  costs  under  the  Middlesex 
court  of  conscience  (county  court)  act, 
23  Greo.  2,  c.  33,  s.  19,  his  affidavit  need 
not  shew  affirmatively  that  the  cause 
action  arose  within  the  jurisdiction:  it 
is  enough,  provided  the  contrary  do  not 
appear  on  the  other  side,  if  the  affidavit 
state  that  the  defendant  at  the  time  of 
bringing  the  action  redded  within  the 
jurisdiction,  and  was  liable  to  be  sum^ 
moned  to  the  local  court.  Thom  v. 
Chinnock,  138. 

II.  On  Motion  for  Attaehmont— Sec 
Attachment,  III. 
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AGREEMENT. 
Ckmstruction  of, 

1.  By  an  agreement  of  the  lOih  June, 
1825,  between  the  plaintiff  and  the  de- 
fendants, the  former  agreed  to  sell  and 
the  latter  to  purchase  certain  iron- works 
and  estates  for  600,000/.,  to  be  paid  as 
follows  :--a  deposit  of  26,000/.,  200,000/. 
on  the  Ist  October  then  next  (on  pay- 
ment of  which  the  defendants  were  to 
be  let  into  possession),  100,000/.  on  the 
15th  April,  1826,  100,000/.  on  the  15th 
October,  1826,  100,000/.  on  the  15th 
April,  1827,  and  75,000/.  on  the  15th 
October,  1827,  "  with  interest  for  the 
same  sums,  at  the  rate  of  5  per  cent,  per 
annum,  to  be  reckoned  from  the  1st 
October  then  next  (1825)  until  the  dojf 
of  payment  thereof  y  such  interest  to  be 
paid  by  equal  half-yearly  payments." 

By  a  second  agreement  between  the 
parties,  of  the  1st  of  October,  1825,  cer- 
tain alterations  were  made  as  to  the 
time  for  the  completing  the  title,  and 
in  some  other  respects;  but  it  was 
(amongst  other  things)  expressly  pro- 
vided that  nothing  therein  should  dis- 
turb or  alter  the  payment  of  the  three  in- 
stalments of  100,000/.  each  (the  25,000/. 
and  200,000/.,  having  been  paid),  or  of 
the  interest  thereof,  on  or  before  the 
days  or  times  appointed  in  that  behalf 
in  the  first  agreement,  and  also  the  in- 
terest of  the  sdd  sum  of  IbfiWH.  down 
to  the  15th  October,  1827,  inclusive: 
but  it  was  thereby  agreed,  *^that,  in- 
stead  of  the  said  instalment  of  75,000/. 
hein^  paid  on  the  1 5th  October y  1827, 
the  said  instalment  of  75,000/.  should  be 
left  upon  the  security  of  the  said  estates 
and  property  at  interest^  at  the  rate  of 
4}  per  cent,  per  annumy  and  to  be  then 
made  by  teay  of  mortgage  to  the  vendoTy 
with  a  eoeenttnt  to  pay  the  samsy  as  toell 
principal  as  interest,  and  to  continue  to  a 
period  of  fourteen  years  from  the  said 
Uth  October,  1827." 


By  a  third  agreement,  of  the  4tli  No- 
vember, 1825,  the  purchasers  were  re- 
lieved from  all  peiBonal  liability  to  the 
pa3rment  of  the  instalments,  **  except 
that  they  should  be  and  remain  an- 
swerable for  and  liable  to  the  payment 
of  the  interest  on  the  remaining  instal- 
ments of  the  said  purchase-money  as  in 
the  first  agreement  expressed,  so  long 
as  they  remained  in  possession  of  the 
premises,  or  any  part  thereof f*  and 
50,000/.  of  the  purchase-money  was  re- 
mitted. 

In  an  action  upon  these  fl^reementfl^ 
the  plaintiff  in  his  declaration  omitted 
the  proviso  printed  above  in  italic,  and 
assigned  for  breach  the  non-payment  by 
the  defendants  of  89,375/L,  the  amount 
of  eleven  half-yearly  instalments,  at  the 
rate  of  5  per  oent.  per  annum,  upon 
325,000/.,  tiie  balance  of  the  purchase- 
money  remaining  unpttd;  and  also  the 
non-payment  of  interest  npon  thoas  se- 
veral half-yearly  payments  from  the 
several  days  and  times  at  which,  ac- 
cording to  the  agreements^  they  re- 
spectively became  due.  The  defend- 
ants paid  into  court  87,812/.  IQt.,  ocm- 
tending  that,  upon  the  proper  con- 
struction of  the  vAo/0  of  the  contracts, 
the  interest  upon  the  last  instalment  of 
75,000/.  was  to  be  calculated  at  the  rate 
of  4|  per  cent,  from  the  15th  October, 
1827,  and  not  at  5  per  cent.  The  jury 
returned  a  verdict  for  the  plaintiff  for 
2062/.  lOf.,  being  the  differenee  occa- 
sioned by  the  disputed  |  percent,  upon 
the  75,000/. 

Held — first>  that,  upon  the  proper 
construction  of  the  tehole  of  the  three 
agreements,  the  plaintiff  was  entitled  to 
interest  upon  the  325,000/.,  at  5  per 
cent.,  from  the  times  at  which  the  in- 
stalments were  pi^able  to  the  day  on 
which  he  would  in  the  ordinaiy  course 
be  entitled  to  sign  final  judgment— the 
events   contemplated   by  the 
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agreement,  that  would  have  entitled 
the  defendants  to  be  charged  only  with 
the  reduced  interest  on  the  75,000/., 
viz.  the  payment  of  the  three  in- 
stalments of  60,000/.,  100,000/.  and 
100,000/.,  and  the  execution  of  a  mort- 
gage and  covenant,  never  having  hap- 
pened.   Attwood  V.  Taylor,  611. 

2.  Secondly,  that  the  plainti£F  was  not 
entitled  to  interest  upon  the  half-yearly 
instalments,  independently  of  the  sta- 
tute 3  &  4  Will.  4,  c.  42,  s.  28,  there 
being  neither  an  express  promise  to  pay 
interest  on  each  sum  which  should  be- 
come due  for  interest,  nor  a  written 
contract  to  pay  a  sum  certain  for  inte- 
rest on  such  sums,  so  as  to  make  the  in- 
terest itself  a  debt  due  on  a  day  certain; 
and  the  transaction  not  being  a  mei^ 
cantile  one  in  which  interest  upon  in- 
terest is  usuaUy  allowed  in  the  course 
of  trade.    lb. 

3.  And,  it  havii^  been  left  to  the  jury, 
under  the  statute,  to  exercise  their  dis- 
cretion in  the  matter  with  very  strong 
expressions  of  opinion  on  the  part  of 
the  judge,  and  they  having  declined  to 
allow  such  interest — ^The  court  refused 
to  interfere.    lb. 

4.  Quere,  whether  upon  the  record  as 
framed — ^the  payment  into  court  ad- 
mitting ih€  eoniraet — ^it  was  competent 
to  the  defendants  to  set  up  the  proviso 
in  the  second  agreement  (in  italic 
above)  which  the  declaration  omitted 
to  notice,  in  order  to  qualify  the  amount 
€f  damages^    lb. 

And  tee  Evidbnce*  I.  6 — PARnrBBS  2, 
3— Plkadino,  VI— Stamps,  I. 

AMBIGUITY. 
See  Plbadino,  I. 

AMENDMENT. 
Ofleme. 
Where  the  copy  of  the  issue  delivered  ) 


to  the  defendant  varied  from  the  roll, 
blanks  being  left  therein  for  the  teste 
and  return  of  the  writ  of  trial — ^the 
court  allowed  it  to  be  amended,  on  pay- 
ment of  costs.  Watts  V.  Ball,  173. 
And  see  Ahrest  of  Judgment,  1. 

APPROPRIATION  OF  PAYMENT. 

An  attorney  having  several  demands 
against  his  client,  some  of  which  were 
barred  by  the  statute  of  limitations,  and 
others  not,  claimed  a  right  to  appro- 
priate in  satisfaction  of  the  earlier  items 
a  sum  received  on  the  client's  account 
for  damages  recovered  in  an  action: — 
Held,  that  he  had  no  such  right.  Wal- 
ler v.  Lacy,  186. 

ARREST  OF  JUDGMENT. 

1.  The  plaintiffs  sued  the  eeoretary  of 
a  joint-stock  company,  incorporated  by 
letters  patent  under  the  7  WiU.  4  &  1 
Vict.  c.  73,  for  the  infringement  of  a 
patent  ly'  the  compemy.  After  verdict 
for  the  plaintiffs  and  a  rule  granted  for 
arresting  the  judgment^  the  plaintiffs 
sought  to  amend  the  declaration  by 
shewing  that  the  company  was  so  incor- 
porated, and  that  the  defendant  was  their 
registered  officer.  Galloway  v.  Blea- 
den,  170. 

2.  To  a  declaration  in  assumpat  for 
work  and  labour  agunst  several  defend- 
ants, charging  the  promise  to  have  been 
made  by  the  defendants  generally,  the 
defendajits  pleaded  in  abatement  the 
non-joinder  of  two  others.  The  court 
refused  to  arrest  the  judgment,  on  the 
ground  that  one  of  the  defendants  was 
a  feme  covert  sued  jointly  with  her 
husband,  and  the  declamtion  did  not 
state  that  the  promise  was  made  by  her 
before  the  marriage — the  ambiguity  in 
the  declaration  being  aided  by  the  plea. 
France  v.  White,  604. 
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ASSESSED  TAXES. 
^  Taxes. 

ATTACHMENT. 

I.  For  Disobedience  of  a  Rule  or  Order, 

1.  The  court  refused  to  grant  an  at- 
tachment against  parties  for  disobe- 
dience of  an  order  of  Nisi  Prius,  it  ap- 
pearing that  they  had  bon&  fide  obeyed 
the  order  as  far  as  they  were  able. 
Clare  y.  Blakesley,  397. 

2.  To  render  a  party  liable  to  an  at- 
tachment for  not  delivering  up  deeds 
and  papers  in  his  custody,  pursuant  to 
a  rule  or  order,  it  must  appear  that  the 
demand  was  made  by  a  person  duly  au- 
thorized.  Doe  y.  Hickman,  396. 

II.  Against  Witness  for  Non-aUendance. 
A  witness  was  taken  to  the  Assizes 

and  there  kept  at  the  plaintifis'  expense 
until  the  day  of  trial,  when  she  refused 
to  go  into  court  without  first  being  paid 
a  certain  sum:— Held,  that,  to  entitle 
the  plaintifiB  to  moye  for  an  attachment 
agunst  the  witness  for  not  attending 
pursuant  to  her  subpoena,  they  were 
bound  to  shew  that  a  reasonable  sum 
had  been  tendered  to  the  witness  for 
her  conyeyance  home.  Newton  y.  Hai^ 
land,  502. 

III.  Affidavit  on  MoHm  for. 
Upon  a  motion  for  an  attachment, 
the  afl&davit  stated  that  the  deponent 
left  a  copy  of  the  rule  with  the  party 
at  his  dwelling-house,  and  at  the  same 
time  shewed  him  the  original : — Held 
a  sufficient  allegation  of  perstmal  ser- 
vice.   Short  V.  Smith,  153. 

ATTORNEY. 
I.  Admission. 
1.  In  an  action  upon  a  bill  of  ex- 
change, the  consideration  for  which  was 
1>usines8  done  by  one  W,  as  the  attor- 


ney and  solicitor  for  the  defendant,  the 
acceptor,  the  latter  pleaded  that  W. 
was  admitted  an  attorney  of  the  King's 
Bench  and  a  solicitor  in  Chancery  in 
1810,  but  took  out  no  certificate  until 
1813,  when  he  first  commenced  prac- 
tising; that  he  thence  continued  to 
practise,  duly  taking  out  his  annual 
certificate,  until  1820,  when  he  ceased 
to  practise  and  remuned  uncertificated; 
that  he  was  re-admitted  in  the  King's 
Bench  in  1823,  and  neglected  for  more 
than  a  year  to  obtiun  a  certificate;  and 
that,  at  the  time  the  work  in  question 
was  done,  he  had  not  been  re-admitted 
in  any  of  the  courts  of  law  except  as 
aforesiud.  The  replication,  admitting 
the  facts  stated  in  the  plea,  relied  upon 
the  subsequent  admission  of  W.  in  the 
Common  Pleas  and  in  Chanoeiy  in  182S. 
And  the  rejoinder,  Awniming  that  W. 
was  de  £acto  admitted  in  the  Common 
Pleas,  as  allied  in  the  replication, 
sought  to  ayoid  such  admiasion  in  point 
of  law  by  alleging  it  to  haye  been 
'^  without  pajrment  of  any  further  duty 
in  that  behalf,  according  to  the  fi>im  of 
the  statute  in  that  behalf  :"~Held, 
that  the  admission  of  W.  in  thia  court 
must  be  taken  to  haye  been  an  original 
admission ;  that  there  was  nothing  upon 
the  fiau^e  of  the  record  to  shew  tlnjt  gQch 
admission  wasyoid;  and  consequently 
that  W.  was  not  incapacitated  from 
suing  for  fees  earned  by  him  whilst 
duly  certificated  under  that  admisdon* 
Middleton  y.  Chambers,  99. 

2.  The  non-payment  of  stamp-duty 
at  the  time  of  admission,  though  it  may 
subject  the  party  to  penalties,  does  not 
render  the  admission  void.    lb. 

II.  Summary  Jurisdidian  ofCmrt  oser, 
1.  To  subject  an  attorney  to  the  sum- 
mary jurisdiction  of  the  court,  it  must 
appear  either  that  he  if  an  attorney  of 
the  court  (hayizig  edgned  the  xoU),  or 
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that  he  has  acted  as  such.    Cole  y. 
Grove,  30. 

2.  An  attomej  in  the  conntiy  to 
whom  a  writ  of  summons  and  notice  of 
declaration  were  transmitted  for  the 
purpose  of  serving,  afterwards  hecame 
the  attorney  for  the  defendant  in  the 
cause : — Held,  that  his  employment  for 
the  plaintiff  was  not  such  as  to  consti- 
tate  him  his  attorney  and  render  him 
summarily  amenahle  in  that  charac- 
ter.   Ih. 

in.  BUI  of  Costs. 

1.  The  insertion  in  an  attorney's  bill 
of  items  not  particularized  pursuant  to 
the  2  Greo.  2,  c.  23,  s.  23,  does  not  pre- 
clude him  from  recovering  the  residue 
of  the  bill,  as  to  which  the  statute  has 
been  complied  with.  Waller  v.  Lacy, 
186. 

2.  The  bill  contained  seven  items 
charged  in  gross:  the  arbitrator  to 
whom  the  cause  was  referred  found 
that  two  of  these  only  were  for  business 
done  at  law  or  in  equity: — Held,  that 
the  plaintiff  was  entitled  to  recover  in 
respect  of  the  other ^Im.    lb. 

3.  An  aggr^te  chaige  for  ^' extra 
costs  "  in  a  bill  delivered  by  an  attorney 
to  his  client,  is  not  a  sufficient  com- 
pliance with  the  statute.    lb. 

4.  An  attorney  having  several  de- 
mands against  his  client,  some  of  which 
wero  barred  by  the  statute  of  limita- 
tions, and  others  not,  claimed  a  right 
to  appropriate  in  satisfiEiction  of  the  ear^ 
Her  items  a  sum  received  on  the  client's 
account  for  damages  recovered  in  an 
action: — Held,  that  he  had  no  such 
right.    lb. 

6.  The  defendant  had  a  claim  against 
his  attorney  (the  plaintiff),  the  amount 
of  which  was  not  ascertained:  at  the 
foot  of  his  bill,  the  plaintiff  acknow- 
ledged the  debt  thus :— "  By  Mr.  Lacy's 
biU  " — Cleaving  a  blank  for  the  sum : — 
,  Held,  that  this  was  a  sufficient  acknow- 


ledgment to  take  the  defendant's  claim 
out  of  the  statute  of  limitations.    lb. 

ATTORNEY-GENERAL. 

Privilege  of. 
The  Queen  being   interested   in  a 
cause  in   this   court,    her   Attomey- 
Greneral  has  the   right   of  audience. 
Paddock  v.  Forrester,  391. 

AUDIENCE. 
Sse  AnoBinET-GBNESAL. 

BANK  OF  ENGLAND. 
Exchtswe  PrimUges  of. 

The  London  Joint-Stock  Bank  (un- 
der circumstances  which  would  have 
made  it  illegal  in  them  as  a  Company, 
and  a  violation  of  the  privileges  of  the 
Bank  of  England,  to  accept  bills  pay- 
able at  a  less  date  than  six  months) 
agreed  with  a  bank  in  Canada,  that 
G.  P.,  the  manager  of  the  London  Joint- 
Stock  Bank,  but  not  a  partner  or  share- 
holder therein,  should  accept  bills  drawn 
by  the  Canadian  bank  payable  at  a 
date  short  of  six  months,  and  that  the 
London  Joint-Stock  Bank  would  pro- 
vide funds  for  the  due  payment  of  such 
bills — ^the  money  transactions  arising 
therefrom  being,  in  the  accounts  between 
them,  to  be  treated  in  all  respects  as 
transactions  between  the  two  banks:— 

Held — ^first,  that  the  acceptance  of 
such  bills,  in  execution  of  such  agree- 
ment, was  unlawful,  r^;ard  being  had 
to  the  acts  in  force  respecting  the  TUi^fc 
of  England. 

Secondly,  that  the  acceptance  of  such 
bills  would  not  have  been  lawful,  even 
if  the  London  Joint-Stock  Bank,  at  the 
time  of  such  acceptances,  had  in  their 
hands  funds  of  the  Canadian  bank  equal 
to  the  amount  of  the  bills  so  accepted. 

Thirdly,  that  the  acceptance  of  such 
bills  would  have  been  equally  unlawfid. 
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if  the  London  Joint^Stock  Bank  had 
not,  at  the  time  of  such  acceptances, 
any  funds  in  hand  belonging  to  the 
hank  in  Canada,  but  that  such  bills 
were  accepted  on  the  credit  of  a  con- 
tract by  the  Canadian  bank  to  remit 
such  funds  to  meet  the  acceptances. 

Fourthly,  that  the  Bank  of  England 
might  maintain  an  action  against  the 
London  Joint-Stock  Bank,  founded  on 
such  transactions,  under  either  of  the 
states  of  circumstances  above  supposed. 
Booth  y.  The  Bank  of  Engknd,  701. 


BANKRUPT. 
L  Co8ti  of  inroUiHjf  Proceeding, 

1.  Quaere,  whether  the  costs  of  in- 
rolling  the  proceedings  under  a  fiat  are 
properly  costs  in  the  cause?  Butcher 
▼.  Addison,  175. 

2.  At  all  events  they  are  not  so, 
where  the  inrolment  takes  place  after 
the  defendant  has  pleaded  without  giv- 
ing notice  to  dispute  the  bankruptcy, 
even  though  he  subsequently,  under  a 
leave  to  plead  de  novo,  delivers  such 
notice.    lb. 

II.  Notice  to  dispute* 
In  an  action  by  assignees  of  a  bank- 
rupt for  money  had  and  received  by 
the  defendant  to  their  use,  the  defend- 
ant pleaded  non  assumpsit,  and  that 
the  phdntiflfs  were  not  assignees  modo 
et  format,  and  gave  a  notice  to  dispute 
the  banirupti^.  One  act  of  bankruptcy 
was  proved,  none  other  being  suggest- 
ed : — Held,  that  the  plaintiffs  were  not 
bound  to  prove  the  existence  of  a  good 
petitioning-creditor's  debt  at  the  date 
of  the  act  of  bankruptcy.  Porter  r. 
Walker,  568. 

And  see,  ante,  I.  2. 

III.  Thansaetionsproteetediythee  Ooo. 
4,  c.  16,  s.  82. 
One  R.,  a  tzader,  after  a  secret  act  of 


bankruptcy,  and  within  two  monthi 
before  the  issuing  a  fiat  agiunst  him, 
deposited  goods  with  the  defendant,  in 
consideration  of  a  present  advance  of 
money : — Held,  that  the  assignees  of  R. 
might  maintain  trover  for  the  goods^ 
the  transaction,  though  Ixmi  fide^  and 
without  notice  of  an  act  of  bankruptcy, 
not  being  protected  by  the  6  Geo.  A,  c. 
16,s.82.    Feamley  T.  Wright,  657. 

BARON  AND  FEMK 
See  HusBAKD  akd  Wms. 

BASTARD. 
A  person  bom  in  Scotland,  of  psrents 
domiciled  there,  but  not  married  till 
after  his  birth,  though  Intimate  by 
the  law  of  Scotland,  and  capable  of 
succeeding  to  heritable  property  in  that 
country,  cannot  succeed  to  real  estate 
in  England.  Doe  d.  Birtwhistle  v.  Yar- 
dill,828. 

BEDFORD  LEVEL. 
See  CovrtLACt, 

BELL-MAN. 
See  Maqistraik,  4. 

BILL  OF  EXCEPTIONS. 
I^mno/, 
On  the  trial  of  a  writ  of  r^t,  the 
mise  being  joined  on  the  mere  right, 
two  principal  questions  (the  ruling  of 
the  court  upon  which  was  excepted  to 
on  the  part  of  the  demandants)  were 
left  to  the  Grand  Assize — ^first,  whether 
or  not  the  demandant  had  succeeded  in 
establishing  her  pedigree  —  secondly, 
whether  a  fine  that  had  been  levied  by 
the  fiither  of  the  tenant  was  so  levied 
as  to  operate  a  bar  of  the  demandant's 
right;  whether  the  conusor  was  at  the 
time  in  possenon  of  the  premises  elaiBf- 
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ing  an  estate  of  freehold;  and  whether 
the  fine  was  levied  in  the  name  by 
which  the  connsor  was  at  the  time 
known.  The  Grand  Assize  found  a 
general  verdict  for  the  tenant,  accom- 
panying it  with  the  following  state- 
ment in  writing: — ^^'It  is  the  nnani- 
moos  verdict  of  the  Grand  Assize  that 
the  demandant  has  not  made  out  her 
pedigree;  that  the  tenant  had  entered 
into  and  was  in  the  actual  possession  of 
the  estates  devised  by  the  will  of  T.  J. 
Selby  before  and  at  the  time  of  levying 
the  fine  inl784;  and  that  he  had  taken 
and  used,  and  was  then  known  by  the 
name  of  William  Selby  " — a  name  he 
was  required  by  the  will  to  assume,  as 
the  condition  upon  which  he  was  to 
take  the  estate,  on  failure  of  the  right 
heir  presenting  himself: — Held,  thai 
this  written  statement  could  not  pro- 
perly be  introduced  into  the  bill  of 
exceptions,  it  being  a  statement  of  that 
which  the  Grand  Asrize  were  not  called 
upon  by  law  to  find.  Davies^  Dem. 
Lowndes,  Ten.,  328. 

BILL  OF  EXCHANGE. 

I.  AUeraiion  ofy  after  Acceptance. 

A  plea  that  the  defendant  accepted  a 
bill  of  exchange  for  60/.  in  satisfaction 
of  the  plaintiff's  demand,  is  not  sus- 
tained by  evidence  that  the  defendant 
lemitted  to  the  plaintiff  a  stamp  having 
upon  it  60^  in  figures  in  the  margin, 
and  an  acceptance  across;  the  bill  ap- 
pearing to  have  been  altered  in  the 
figures,  and  filled  up  as  a  bill  for  46/. 
before  the  name  of  the  plaintiff  as 
drawer  was  attached  to  it.  Baker  v. 
Jubber,  26. 

n.  PreeenimetU  and  Dememd. 

1.  The  holder  of  a  bill  of  exchange 

sent  a  person  on  the  day  of  its  maturity 

to  present  it  at  the  place  to  which  it 

was  addrassed.  The  party  so  employed 


was  infonned  by  a  woman  whom  he 
saw  coming  out  of  the  house  (and  who, 
as  appeared  from  evidence  subsequently 
given,  was  a  lodger  there),  that  the 
acceptor  had  formerly  lived  there  bujb 
had  recently  quitted : — Held,  that  this 
was  evidence  to  go  to  the  jury  of  a 
presentment  to  the  acceptor,  so  as  to 
charge  an  indorser.  Buckstone  v. 
Jones,  19. 

2.  The  plaintiff  sued  as  the  payee  of 
a  note  made  payable  on  demand  to 
"  the  manager  of  the  National  Provin- 
cial Bank  of  England,"  but  did  not 
sue  as  public  officer: — Held,  that,  upon 
proof  that  he  was  in  hd  the  manager, 
and  that  a  demand  had  been  duly  made 
on  behalf  of  the  bank,  the  plaintiff  was 
entitled  to  recover;  and  that,  in  the 
absence  of  a  plea  that  the  bank  was 
established  under  the  provisions  of  the 
7  Geo.  4,  c.  46,  and  that  the  plaintiff 
was  not  the  public  officer,  it  was  not 
necessary  for  the  plaintiff  to  shew  that 
he  iMtf,  nor  competent  to  the  defendant 
to  shew  that  he  was  not  such  public 
officer.    Robertson  v.  Sheward,  419. 

III.  Notiee  o/Diehoncr. 

1.  The  notice  should  properly  de- 
scribe the  bill  or  note,  and  must  shew 
by  express  words  or  by  necessary  imr 
plication  that  it  has  become  due,  and 
that  it  has  been  duly  presented  and 
dishonored ;  and  must  demand  payment 
from  the  party  to  whom  the  notice  is 
addressed.   Messenger  v.  Southey,  180. 

2.  In  an  action  by  an  indorsee  against 
an  indorser  of  a  promissory  note,  the 
following  was  held  not  to  be  a  sufficient 
notice  of  dishonor: — "This  b  to  in- 
form you  that  the  bill  I  took  of  yoi^ 
16A  2t.  6J.,  is  not  took  up,  and  4f .  6d. 
expense;  and  the  money  I  must  pay 
immediately.  My  son  will  be  in  Lon^ 
don  on  Friday  morning."    lb. 

And  MS  Bakk  ov  Evolaiid. 
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BONA  NOTABILIA. 

^  Administration. 

BOND. 
Oiffen  ly  Oolleck)r  of  Taxea—See  Taxes, 

CALLS. 
Sse  Joint-Stock  Company,  III. 

CANADIAN  BANK. 
See  Bank  of  England. 

CANONRY. 
Ejectment  lies  not  for  a  canonxy  or 
for  Uie  house  of  residence  allotted  to  a 
canon.     Doe  d.  Batcher  y.  Mnsgraye, 
461. 

CASE. 
^Deceit. 

CERTIFICATE. 

See  ATTORNETy  I. 

CHARITABLE  USES. 

1.  The  9  Geo.  2,  c.  86,  s.  1,  prohibits 
the  conveyance  of  any  lands,  tenements, 
or  hereditaments,  ^'in  trust  or  for  the 
benefit  of  any  charitable  uses  whatso- 
erer,"  unless,  amongst  other  things, 
**  the  same  be  made  to  take  efiPect  in 
possession  for  the  charitable  use  In- 
tended immediately  from  the  making 
thereof,  and  be  without  any  power  of 
revocation,"  &c. : — Held,  that  the  dec- 
laration of  uses  need  not  be  contained 
in  the  grant  itself;  a  reference  to  the 
uses  declared  in  another  grant  will  suf- 
fice.   Doe  d.  Williams  v.  Lloyd,  505. 

2,  To  prove  the  inrolment  of  a  deed 
under  the  9  Geo.  2,  c.  36,  the  deed  was 
produced  with  the  following  memoran- 
dum indorsed  thereon — ^^  Inrolled  in 
hfis  Majesty's  High  Court  of  Chancery 
the  17th  day  of  December,  1836,  being 
first  duly  stamped,  according  to  the 


tenor  of  the  statutes  made  for  that  pur- 
pose. D.  Drew.''  Evidence  was  given, 
that  Mr.  Drew  was  a  penon  who  at 
the  time  of  the  trial  acted  as  the  derk 
of  the  inrolments  in  the  court  of  Chan- 
cery, and  that,  on  the  memorandum 
being  produced  to  him  a  short  time 
before  the  trial,  at  the  Six  Cleiksi' 
Office,  which  is  under  the  same  roof 
as  the  Inrolment  Office,  Mr.  Drew 
acknowledged  the  name  to  be  his 
signature: — Held,  sufficient;  the  me- 
morandum havinig  been  made  by  the 
proper  officer,  in  the  execution  of 
his  duty.  lb* 

CHARTERPARTY. 
Cofutrudumof. 
By  a  charterparty,  the  veseel  was 
to  sail  from  London  with  a  caigo  for 
Elngston  or  any  other  port  in  Jamaica, 
and,  having  dischaiged  the  same,  i^ 
ceive  on  board  a  caigo  from  thenoe  or 
from  a  port  on  the  Spanish  Main,  if 
required,  and  deliver  the  same  at  a 
port  in  the  United  Kingdom:  freight 
to  be  ptud— 250/.  in  ten  days  after  sail- 
ing from  Gravesend,  and  7501.  more  in 
two  months  after  a  right  delivery  of 
the  homeward  cargo  at  her  port  of  dia- 
chaige  in  the  United  Kingdom,  pro- 
vided she  should  be  required  to  proceed 
to  one  port  only  in  Jamaica,  and  25L 
more  should  she  be  required  to  go  to 
two  or  more  ports  in  that  island;  and 
in  case  the  vessel  should  be  ordered  to 
the  Spanish  Main,  4d,  per  day  was  to 
be  paid  for  eveiy  day  after  the  twenty- 
fifth  day  after  her  anival  at  Jamaica^ 
until  dispatched  from  her  loading  port: 
demurrage,  100/.  per  month,  or  in  pro- 
portion for  a  less  period,  payable  on 
settlement  of  the  hire  of  the  veascL 
The  vessel  sailed  from  London,  and 
dischaiged  a  portion  of  her  outward 
cargo  at  Kingston,  and  the  residue  at 
another  port  in  Jamuca,  and  sailed 
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thence  to  a  port  on  the  Spanish  Mtdn 
to  Teceiye  a  homeward  cargo,  and  there 
remained  139  days  beyond  the  stipu- 
lated 25  days:  — Held,  that  the  4/. 
per  day  were  not  payable  until  two 
months  after  the  delivery  of  the  home- 
ward cargo  at  the  ship's  port  of  dis- 
charge in  the  United  Kingdom;  Crozier 
T.Smith,  388. 

COLLECTOR  OF  TAXES. 
Bend  given  by—See  Taxes. 

COMMISSION. 
For  the  Examinaiian  of  WUneeses  under 
the  1  Wm.  4,  c.  22,  e.  Ac—See  Evi- 

DKNCBy  III. 

COMMITMENT. 
For  Excminalion. 
The  reasonableness  of  the  period  of 
commitment  for  examination,  is  a  ques- 
tion for  the  jury.    Cave  y.  Mountain, 
132. 

CONDITION  PRECEDENT. 
1.  The  defendants,  acting  on  behalf 
of  the  Bedford  Leyel  Corporation,  made 
an  order,  that  a  contract  should  be  en- 
tered into  by  the  corporation  with  the 
plaintiff  for  the  striking  of  certain  cof- 
fer-dams at  the  sum  of  5,000/. ;  that 
3,000/.  should  be  paid  to  the  plain- 
tiff upon  the  execution  of  the  con- 
tract and  upon  an  assignment  of  the 
timber,  materials,  and  implements  re- 
quired for  striking  the  dams,  to  the 
corporation,  as  a  security  for  the  sum 
80  adyanced,  and  the  residue  on  the 
completion  of  the  work ;  and  that  the 
registrar  of  the  corporation  should  pre- 
pare the  necessary  contract  and  assign- 
ment, to  be  executed  by  the  plaintiff. 
In  an  action  against  the  defendants  for 
the  non-execution  of  the  contract  by  the 
corporation :— Held,  that  it  was  not  a 


condition  precedent  to  his  right  to  sue, 
that  the  plaintiff  should  prepare  and 
tender  a  contract  for  acceptance  by  the 
corporation — ^the  contract  being  by  the 
terms  of  the  order  to  be  prepared  by 
their  r^^istrar;  nor  that  he  should 
haye  executed  an  assignment  of  the 
timber  and  materials.  Thornton  ▼• 
Jenyns,  62. 

2.  By  an  agreement  between  the  plain- 
tifis  and  defendants,  reciting  that  the 
plaintiffs  had  adyertised  for  sale  by  pub- 
lic auction  certain  collieries  and  other 
property  under  a  power  contained  in 
certain  mortgage  securities,  in  which 
collieries  and  other  property  two  of  the 
defendants  were  or  claimed  to  be  incum- 
brancers, and  that  the  plaintiflb  had, 
upon  the  request  of  the  defendants,  and 
for  the  considerations  thereinafter  men- 
tioned, agreed  to  postpone  the  sale — it 
was  stipulated  (amongst  other  things) 
that  the  amount  found  due  to  the  plain- 
tiffs on  taking  an  account  as  therein 
mentioned  should  be  secured  to  be  paid 
to  the  plaintiflb  by  the  deed  of  coyenant 
of  the  defendants,  by  three  instahnenta. 
the  first  to  be  payable  at  four  montha 
from  the  date  of  the  agreement;  that 
the  possession  of  the  collieries,  debts^ 
and  stock  should  be  giyen  up  to  the 
defendants;  that,  on  payment  of  the 
first  instalment,  the  whole  of  the  pro- 
perty comprised  in  the  mortgage  secur- 
ities held  by  the  plaintiflfs  (except  the 
collieries)  should  be  released  and  con- 
yeyed  to  the  defendants;  and  that 
the  deed  of  coyenant  should  be  forth- 
with prepared  and  executed  by  the  par- 
ties within  twenty-one  days  from  the 
date  of  the  agreement.  In  assumprat 
against  the  defendants  for  not  executing 
the  deed  of  coyenant,  the  declaration 
alleged  that  the  plaintifis  were  inte- 
rested in  the  collieries  and  other  pro- 
perty in  the  agreement  mentioned,  as 
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mortgagees  thereof,  under  and  by  vir- 
tue of  certain  mortgage  securities,  and 
were  in  possession  of  the  sud  collieries, 
and  were  possessed  of  certain  lai^ge 
quantities  of  coal,  and  certain  debts 
were  owing  to  them  for  the  price  of 
ooal  the  produce  of  the  collieries,  in 
which  collieries  and  other  property  two 
of  the  defendants  were  or  churned  to  be 
interested  as  incumbrancers;  and  that 
the  plaintifis  had  advertised  for  sale 
and  were  about  to  sell  by  public  auc- 
tion their  interest  in  the  said  collieries 
and  other  property  in  the  agreement 
mentioned,  under  a  power  lawfiiUy  au- 
thorizing them  in  that  behalf  and  con- 
tained in  the  said  mortgage  securities; 
of  all  which  the  defendauts  had  notice: 
and,  after  setting  out  the  agreement, 
assigned  for  breach  the  non-execution 
by  the  defendants  of  the  deed  of  cove- 
nant:— Held,  on  special  demurrer,  that 
the  production  of  a  title  to  convey 
was  not  a  condition  precedent  to  the 
the  plaintifis'  right  to  sue  the  defend- 
ants for  not  executing  the  deed  of  cove- 
nant, the  parties  not  standing  in  the 
relation  of  vendors  and  purchasers. 
Hallewell  v.  Morrell,  309. 


CONSOLIDATION. 
Application  far  Rule  in  the  Nature  of, 
A  suit  being  pending  at  the  time  of 
the  passing  of  the  6  &  7  Will.  4,  c.  71, 
between  the  vicar  and  land-owners»  the 
questions  involved  in  which  were  whe- 
ther the  parish  was  divided  by  ascer- 
tained boundaries  into  uplands,  town- 
landfl^  and  marshlands,  with  a  modus 
payable  in  respect  of  each,  of  Ad,,  6<i., 
and  8^.  an  acre  respectively.  An  assist- 
ant commissioner,  by  his  award  made 
under  the  statute,  found  that  there  was 
payable  in  respect  of  the  lands  called 
marshlands  a  modus  of  8J.  an  acre,  and, 
as  to  the  lands  called  uplands  and  town- 


lands^  that  there  was  no  certain  or  de- 
fined boundary,  and  conaequentiy  that 
the  alleged  nuiduses  as  to  those  wen 
invalid.  Both  parties  being  dissatisfied 
with  this  award,  actions  were  brought 
(for  the  purpose  of  tiying  issues  under 
section  46  of  the  statute)  by  the  vicar 
against  one  of  the  land-owneis,  and  by 
seventy-four  land-owners  agunst  the 
vicar: — ^The  court  refused,  at  the  in- 
stance of  the  vicar,  to  direct  the  pro- 
ceedings in  the  seventy-four  actions 
against  him  to  abide  the  event  of  the 
issues  to  be  directed  in  the  action 
brought  6^  him.  Ward  v.  Pomfiet^403. 

CONTRACT. 
Assignmeta  of  Brea^et, 
The  defendants,  acting  on  behalf  of 
the  Bedford  Level  Corporation,  made 
an  order,  that  a  contract  should  be  en- 
tered into  by  the  cozporation  with  the 
plaintiff  for  the  striking  of  certun  cof- 
fer-dams at  the  sum  of  5,0001.;  that 
3,000/.  should  be  paid  to  the  plaintiff 
upon  the  execution  of  the  oontzact  and 
upon  an  assignment  of  the  timber,  ma- 
terials, and  implements  required  for 
striking  the  dams,  to  the  oozpoiation, 
as  a  security  for  the  sum  so  advanced, 
and  the  residue  on  the  completion  of 
the  work ;  and  that  the  rq^istrar  of  the 
corporation  should  prepare  the  necessary 
contract  and  assignment^  to  be  exe- 
cuted by  the  plaintiff.  In  an  action 
against  the  defendants  for  the  non-exe- 
cution of  the  contract  by  the  corporsr 
tion,  the  declaration,  after  setting  out 
the  order,  alleged,  that,  ^  the  s^d  order 
being  so  made,  in  conaideiation  of  the 
premises,  and  also  in  consideration  that 
the  plaintiff  AadMm  promised  the  defen- 
dants to  observe  and  perform  all  thii^ 
in  the  said  order  contained  onlus  partand 
behalf  to  be  observed  and  performed^ 
the  defendants  tken  promised  the  plain- 
tiff that  all  things  should  be  obeerved 
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and  perfonned  which  in  the  said  order 
were  contained  on  the  part  and  hehalf 
of  the  said  corporation  and  of  them  the 
defendants  to  be  observed  and  perform- 
ed ;"  and  assigned  for  breaches— firsts 
non-pajrment  of  the  3,000/. — secondly, 
that  the  defendants  had  not  caused  the 
contract  to  be  prepared  by  the  registrar 
or  executed  by  the  corporation — third- 
ly, that  the  defendants  and  the  corpo- 
ration prevented  the  plaintiff  from  com- 
pleting the  coffer-dams: — Held,  that 
the  first  and  third  breaches  were  not 
well  assigned,  the  contract  upon  which 
the  plaintiff's  right  would  arise  never 
having  been  entered  into.  But,  Held, 
that  the  plaintiff  was  entitled  to  main- 
tun  the  action  in  respect  of  the  second 
breach,  the  defendants  having  bound 
themselves,  upon  a  sufiBcient  considera- 
tion, that  the  corporation  should  enter 
into  the  contract — dissentiente,  £r»- 
kine,  J.,  who  thought  the  consideration 
insufficient.    Thornton  v.  Jenyns,  52. 

COSTS. 
I.  €f  making  aJudg^a  Order  a  IMe  of 
Court. 
It  is  resolved  by  the  judges,  that, 
when  a  ju^'s  order  is  made  a  rule  of 
court,  it  shall  be  a  part  of  the  rule  of 
court,  that  the  costs  of  making  the  or- 
der a  rule  of  court  shall  be  paid  by  th^ 
party  against  whom  the  order  is  made, 
provided  an  affidavit  be  made  and  filed, 
that  the  order  has  been  served  on  the 
party  or  his  attorney,  and  disobeyed. 
B«g.  Gen.,  Trin.  3  Vict.,  215. 

n.  Of  MotioM  and  Rules. 
1.  A  rule  to  set  aside  a  judge's  order 
having  been  drawn  up  at  the  instance 
of  the  defendant  without  mentioning 
costs,  the  plaintiff  consented  to  its  being 
made  absolute:  notwithstanding  which 
the  defendant  obtained  a  second  rule 
drawn  up  wHk  oosts,  stating  that  he 


abandoned  the  first :— The  court  direct- 
ed the  costs  to  abide  the  event  of  the 
cause.    Jeves  v.  Hay,  399. 

2.  A  rule  nisi  for  judgment  in  eject- 
ment having  been  served  upon  several 
parties  who  were  not  shewn  to  be  in 
any  way  connected  with  the  premises, 
some  of  them  appeared : — Held,  that 
they  were  entitled  to  reasonable  costs. 
Doe  d.  Tansley  v.  Roe,  401. 

III.  Oflnrotmeta  under  a  Fiat. 

1.  Q,uere,  whether  the  costs  of  inrol- 
ling  the  proceedings  under  a  fiat  are 
properly  costs  in  the  cause  I  Butcher 
V.  Addison,  175. 

2.  At  all  events  they  are  not  so^ 
where  the  inrolment  takes  place  after 
the  defendant  has  pleaded  without  giv- 
ing notice  to  dipute  the  bankruptcy, 
even  though  he  subsequently,  under  a 
leave  to  plead  de  novo,  delivers  such 
notice.    lb. 

IV.  Security  fcr  Costs. 

1.  Where  an  action  of  trespass  ap- 
peared to  have  been  brought  by  a  man 
in  very  humble  circumstances,  at  the 
instigation  and  at  the  costs  of  his  land- 
lord, the  court  ordered  the  latter  to 
give  security  for  the  defendant's  costs. 
BaU  V.Ross,  217. 

2.  The  plaintiff  having  gone  to  reside 
abroad  after  the  cause  was  set  down  in 
the  demurrer  paper,  the  court  directed 
security  for  costs  to  be  given  in  the 
event  of  the  demurrer  being  decided  in 
his  fiivour.    Kemble  v.  Mills,  402. 

V.  Double  Costs  under  the  Middlesesa 
Court  ofConscienee  Act. 
1.  To  entitle  a  defendant  to  a  sug- 
gestion for  double  costs  under  the  Mid- 
dlesex court  of  conscience  (oounty 
court)  act,  23  Geo.  2,  c.  33,  s.  19,  his 
affidavit  need  not  shew  affirmatively 
that  the  cause  of  action  arose  within 
the  jurisdiction:  it  is  enough,  provided 
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the  contnuy  do  not  appear  on  the  other 
side,  if  the  affidavit  state  that  the  de- 
fendant at  the  time  of  bringing  the  ac- 
tion resided  within  the  jurisdiction,  and 
was  liable  to  be  summoned  to  the  local 
court.    Thorn  ▼.  Chinnock,  138. 

2*  A  suggestion  cannot  be  entered 
where  any  part  of  the  cause  of  action 
appears  to  haye  arisen  out  of  the  juris- 
diction of  the  county  court.    lb. 

VI.  TamOum  of  QoOs. 
The  Master  on  taxation  allowed  40/. 
for  expenses  and  loss  of  time  to  a  gen- 
tleman from  the  office  of  the  Account- 
General  of  the  Court  of  Chancery  in 
Ireland,  who  was  called  to  produce  an 
order  of  the  court  and  a  power  of  attor- 
ney enabling  the  defendant's  attorney  to 
obtain  a  transfer  of  certain  stock  stand- 
ing in  the  name  of  the  Accountant-Gre- 
neral,  and  also  to  prove  the  course  of 
business  in  the  Accountant-General's 
office  upon  the  subject: — Held,  that 
the  allowance  was  properly  made. 
Story  T.  Houlditchy  206. 


COVENANT. 
I.  JFhere  U  lies. 
Covenant  does  not  lie  against  the 
chairman  of  the  board  of  directors  of  a 
joint-stock  company  not  incorporated 
by  act  of  parliament,  upon  a  deed  under 
the  seal  of  a  former  chairman.  Hall  v. 
Bainbridge,  161. 

II.  Amgnmmt  of  Breaehei. 
1.  The  defendant  demised  to  the 
plaintiffs  for  ten  years  a  brewery  and 
premises  at  S.,  ^*  and  also  the  exclusive 
or  such  other  privilege  as  the  defendant 
then  enjoyed  of  supplying  ale,  &c.,  to 
the  Punch  Bowl  and  certain  other 
public-houses  (naming  them),  which 
were  then  the  property  of  the  defend- 
ant, or  were  then  under  his  control.'* 
The  defendant,  at  the  time  of  the  de- 


mise, himself  occupied  the  Punch  Bowl, 
but  during  the  term  asaogned  it  one  G. 
In  an  action  upon  the  above  covenant^ 
the  plaintiffs  asrigned  as  a  breach  that 
G.  while  tenant  of  the  Punch  Bowl  did 
not  purchase  all  the  ale,  &C.,  consumed 
on  the  premises  from  the  plaintifia,  but 
purchased  itfrom  the  defendant  andfrom 
divers  other  persons  to  the  plaintifis  un- 
known : — Held,  that  this  breach  was  not 
well  assigned.    Hinde  v.  Gray,  123. 

2.  Q,uere,  whether  the  supposed  pri- 
vilege could  properly  form  the  subject- 
matter  of  a  demise:  or,  if  it  could, 
whether  it  could  be  implied  from  the 
word  **demisi."    lb. 

III.  Oooenantt  in  Besiraini  of  Trade 

The  defendant  demised  to  the  plain- 
tiffs for  ten  years  a  brewery  and  pre- 
mises at  S.,  **  and  also  the  exclusive  or 
such  other  privilege  as  the  defendant 
then  enjoyed  of  supplying  ale,  &c^  to 
the  Punch  Bowl  and  certain  other  pub- 
lic-houses (naming  them),  wiiich  were 
then  the  property  of  the  defendant,  or 
were  then  under  his  ccmtrol."  The  in- 
denture contained  a  covenant  that  the 
defendant  **  would  not,  durimg  ik$  eo»- 
Hnwmce  of  the  demise^  either  by  him- 
self, or  for,  by,  or  with  any  peimn  or 
persons,  or  for  the  use  or  benefit  or  ad- 
vantage of  any  other  person  or  persons 
whomsoever,  exercise  or  cany  on  the 
trade  or  business  of  a  brewer  or  mer- 
chant or  agrat  for  the  sale  of  ale,  &c^ 
in  S.  or  dlsewhere,  or  in  any  manner 
howsoever  be  concerned  in  the  said 
trade  or  business:" — Held,  void,  as  be- 
ing a  general  restraint  of  trade  for  the 
term.    Hinde  v.  Gray,  123. 

COUNTY  COURT. 
Juriediaien  of-— See  Costs,  V. 

CRIER. 
See  Maoistratb,  4. 
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CROWN. 

Rights  of. 

1.  The  Crown  may  forbid  the  issaing 
of  a  writ  of  Nisi  Prius  in  any  action  in 
which  it  is  interested.  Paddock  y.  For- 
Tester,  391. 

2.  In  such  case,  the  course  is  for  the 
Attomey-Greneral  to  certify  to  the  court 
ore  tenus  that  the  Crown  has  an  inter- 
est in  the  suit,  and  pray  that  a  trial  at 
bar  may  be  directed.    lb. 

3.  The  Queen  being  interested  in  a 
cause  in  this  court,  her  Attorney-Gene- 
ral has  the  right  of  audience.    lb. 

CUTTING  TREES. 
/SSse  FsLONT. 

DAMAGES. 
The  plainUff,  the  secretary  of  a  joint- 
stock  bank  in  London,  with  a  branch 
at  D.,  went  with  the  cashier  to  the  lat- 
ter place  with  a  paper  purporting  to  be 
an  order  upon  the  party  having  chaige 
of  the  branch  bank  to  deliyer  up  to 
them  the  books  and  money  in  his  cus- 
tody. The  defendant,  one  of  the  di- 
rectors of  the  bank,  seeing  a  light  in 
the  banking-house  at  an  unusual  hour, 
went  there,  and  not  being  satisfied  of 
their  authority  to  act  as  they  were 
doing,  placed  the  plaintiff  and  the  ca- 
shier in  the  custody  of  a  policeman, 
who  hand-cuffed  them  and  put  them  in 
the  cage  for  the  night.  In  an  action 
for  false  imprisonment,  the  jury  gave 
200/.  damages: — Held,  not  excessive. 
Edgell  v.  Francis,  118. 

DECEIT. 
On  the  Sale  of  a  Chattel. 
1.  In  an  action  on  the  case  for  false 
representations  on  the  sale  of  a  ship, 
-whereby  she  was  classed  lower  in 
Uoyd's  books  than  she  would  have 
been  had  she  been  built  of  the  materials 
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described : — Held,  that,  although  the 
sale  took  place  under  a  written  con- 
tract minutely  setting  forth  the  build 
and  dimensions  of  the  vessel  (but  omit- 
ting all  mention  of  the  materials),  the 
plaintiff  was  at  liberty  to  give  in  evi- 
dence verbal  statements  and  declarations 
made  by  the  defendant  touching  the 
ship  pending  the  negotiations  for  the 
purchase  and  before  the  written  con- 
tract was  entered  into,  amounting  to  a 
warranty  that  her  frame  was  of  a  par- 
ticular description  of  timber.  Wright 
V.  Crookes,  685. 

2.  Such  representations  having  been 
made  by  an  agent  without  any  express 
authority  from  the  defendant: — Held» 
that  the  judge  was  warranted  in  leaving 
it  to  the  jury  to  infer  from  the  subse^ 
quent  conduct  of  the  defendant— «x« 
gr.  from  his  not  having  repudiated  the 
warranty  when  apprised  of  it— that  he 
was  privy  to,  or  impliedly  assented  to 
the  misrepresentations  of  his  agent.  lb. 

DECLARATION  OF  USES. 
See  Charitable  Usbs,  1. 

DEMISE. 
SeeldRASE^ 

DESCRIPTION 

€f  Close  in  an  Action  of  IVesposs-'^See 

Trespass. 

DEVISE. 
Construction  of  . 
1.  Devise  to  S.  C.  for  life,  reminder 
to  the  eldest  son  of  S.  C,  but,  for  want 
of  such  issue,  then  to  his  daughter  or 
daughters,  share  and  share  alike,  for 
ever ;  but,  in  case  S.  C.  had  no  issue, 
then  to  hold  to  him,  his  heirs  and  as- 
signs, for  ever:— Held,  that  S.  C.  took 
an  estate  in  tail  general.  Doe  d.  Bnrrin 
V.  Charlton,  290. 
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2.  J.  H  .y  by  a  settlement  made  on  his 
marriage  in  1740^  settled  certain  estates 
to  the  use  of  himself  for  life,  remainder 
to  his  wife  for  life,  in  bar  of  dower, 
remainder  to  his  first  and  other  sons  in 
tail,  remainder  to  his  daughters  in  tail, 
with  an  ultimate  remainder  to  the  set- 
tlor, his  heirs  and  assigns,  for  eyer:  and 
the  settlor  had  a  power  to  appoint  a  sum 
of  2,000^.,  or  any  part  thereof,  by  will, 
amongst  the  children  of  the  marriage. 

J.  H.  had  issue  by  this  marriage  three 
Bons-^.  H.,  J.  F.  H.,  and  D.  H.,  and 
two  daughters — L.  H.  and  T.  H. 

By  his  will,  dated  in  1782,  J.  H.  de- 
vised to  his  second  son,  J.  F.  H.,  cer- 
tain estates  in  Cornwall ;  and  to  his 
third  son,  D.  H.,  M  other  his  manors, 
messuagesy  ^c,  whatsoever  and  whereso- 
«Mr,  of  which  he  had  power  to  dispose^ 
to  hold  to  him,  his  heirs  and  assigns, 
for  ever.  To  his  daughters  he  gave  le- 
gacies of  d^OOO;.  and  1,500/.— directing 
that  the  above  devises  and  bequests  to 
his  said  sons  and  daughters  should  be 
in  full  of  all  claims  they  might  have  or 
be  entitled  to  upon  or  out  of  his  estate, 
real  or  personal,  under  his  marriage 
settlement,  or  otherwise :  and,  after  re- 
citing, that,  under  the  settlement,  he 
had  power  to  appoint  2,000/.  to  and 
among  his  children  as  he  should  judge 
proper,  he  gave  to  his  eldest  son,  J.  H., 
five  guineas,  part  thereof, "  in  full  of 
his  share  of  the  said  sum  of  2,000/.,  and 
of  all  claims  he  has  or  can  make  under 
my  marriage  settlement,  or  otherwise, 
save  in  regard  to  the  real  estates  which 
were  settled  upon  him  by  my  marriage 
settlement,  and  over  which  I  have  no 
power:**  and  he  gave  all  the  rest  and 
residue  of  his  estate  and  effects  whatso- 
ever and  wheresoever,  including  the  re- 
mainder of  the  said  sum  of  2,000/.,  to 
his  wife. 

D.  H.,  the  third  son,  died  in  1804, 
and  J.  F.  H.,  the  second  son,  in  1821, 


neither  having  had  issue.  L.  H^  the 
eldest  daughter,  died  unmarried  in  1818, 
and  T.  H.,  the  second  daughter,  died  in 
1824^  without  having  had  issue.  J.H., 
the  eldest  son,  died  in  183& 

Held,  that  the  reversion  in  fee  limited 
by  the  settlement  to  the  settlor,  passed 
by  his  will  to  D.  H.,  his  third  son,  the 
words  being  laige  enough  to  pass  the 
reversdon,  and  there  being  notlung  on 
the  face  of  the  will  to  manifest  an  in- 
tention that  it  should  not  paas.  Doe  d. 
Howell  V.  Thomas,  369. 

DISCLAIMER 

€f  Landlords  Tith^See  Landix>sd 

ANp  Tenakt,  IV. 

DISTRESS. 

Impounding  of— See  LAimxAKD  axd 

Tenant,  III. 

EJECTMENT. 
I.  For  what  ^eOment  lies. 
The  defendant,  one  of  the  canons  of 
**  the  King's  free  chapel  of  St.  Geoige 
within  his  castle  of  Windsor,**  demised, 
by  way  of  mortgage,  for  ninety-nine 
years  if  he  should  so  long  live  and  con- 
tinue a  canon,  "  all  that  the  canoniy  of 
him  the  defendant  (describing  it),  and 
all  glebes  and  other  lands,  measiuges, 
tenements,  and  hereditaments  belonging 
thereto,  and  all  and  every  the  rights^ 
rents,  profits,  emoluments,  privileges^ 
advantages,  and  appurtenances  to  the 
same  canonry  belonging,  and  all  the 
estate,  right,  title,  and  interest  of  him 
the  defendant  in  and  to  the  said  pre- 
mises and  every  part  thereof."  It  ap- 
peared in  evidence,  that  there  was  no 
estate  specifically  belonging  to  the  ca- 
nons in  severalty,  but  that  the  whole 
property  and  revenues  of  the  college 
were  vested  in  the  dean  and  diapter, 
and  were  divided  periodically  in  oettain 
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proportions  amongst  its  memben;  and 
that  there  were  houses  assigned  for  red- 
dences  for  canons — ^no  giren  house  being 
attached  to  each  canoniy,  but,  on  a  va- 
cancy occurring,  the  several  canons  ac- 
cording to  seniority  having  a  right  of 
choice  of  the  vacant  house,  though  the 
defendant  had  in  fact  retained  the  house 
he  went  into  upon  his  installation: — 
Heldy  that  that  ejectment  would  not  lie 
either  for  the  canonry  or  for  the  defend- 
ant's house  of  residence.  Doe  d«  But- 
cher V.  Muqgrave,  461* 

II.  Service  of  Declaration^  &c. 
Service  of  a  declaration  and  notice  in 
ejectment  upon  the  premises,  will  be 
dispensed  with,  where  access  to  them  is 
prevented  by  the  tenant.  Doe  d.  Bar- 
row V.  Roe,  25. 

III.  Coit^  of  Rule  for  Judgment. 
A  rule  nisi  for  judgment  in  eject- 
ment having  been  served  upon  several 
parties  who  were  not  shewn  to  be  in  any 
way  connected  with  the  premises,  some 
of  them  appeared: — Held,  that  they 
were  entitled  to  reasonable  costs.  Doe 
d.  Tanaley  v.  Roe,  401. 

ERROR. 
See  Writ  op  Error. 

ESTATE  TAIL. 
See  Devise,  1. 

ESTOPPEL. 
The  defendant,  one  of  the  canons  of 
<'  the  King's  free  chapel  of  St.  George 
within  his  castle  of  Windsor,"  demised, 
by  way  of  mortgage,  for  ninety-nine 
yean,  if  he  should  so  long  live  and  con- 
tinue a  canon,  "  all  that  the  canoniy  of 
him  the  defendant  (describing  it),  and 
all  glebes  and  other  lands,  messuages 
tenements,  and  hereditaments  belong- 
ing thereto,  and  all  and  eveiy  the 
rights,  rents,  profits,  emoluments^  privi- 


leges^ advantages,  and  appnrtenanees  to 
the  same  canonry  belonging,  and  all  the 
estate,  right,  title,  and  interest  of  him 
the  defendant  in  and  to  the  said  pre- 
mises and  every  part  thereof."  It  ap^ 
peared  in  evidence,  that  there  was  no 
estate  specifically  belonging  to  the  ca- 
nons in  severalty,  but  that  the  whole 
property  and  revenues  of  the  college 
were  vested  in  the  dean  and  chapter, 
and  were  divided  periodically  in  certain 
proportions  amongst  its  members;  and 
that  there  were  houses  assigned  for  resi- 
dences for  the  canons — ^no  given  house 
being  attached  to  each  canonry,  but,  on 
a  vacancy  occurring,  the  several  canons 
according  to  seniority  having  a  right  of 
choice  of  the  vacant  house,  though  the 
defendant  had  in  iact  retained  the  house 
he  went  into  upon  his  installation:—' 
Held,  that  the  defendant  was  not  estop-* 
ped  by  the  deed  from  denying  that  the 
house  of  residence  did  not  belong  to  the 
canonry.  Doe  d.  Butcher  v.  Mu^grave^ 
451. 

EVIDENCE. 
I.  What  admiisibU. 
1.  The  plaintifip,  the  secretary  of  a 
joint-stock  bank  in  London,  with  a 
branch  at  D.,  went  with  the  cashier  to 
the  latter  place  with  a  paper  puiport- 
ing  to  be  an  order  upon  the  party  hav- 
ing chaige  of  the  branch  bank  to  deliver 
up  to  them  the  books  and  money  in  his 
custody.  The  defendant,  one  of  the  di- 
rectors of  the  bank,  seeing  a  light  in 
the  banking-house  at  an  unusual  hour^ 
went  there,  and  not  being  satisfied  of 
their  authority  to  act  as  they  were 
doing,  placed  the  plaintiff  and  the  cash- 
ier in  the  custody  of  a  policeman,  who 
hand-cuffed  them  and  put  them  in  the 
cage  for  the  night.  In  an  action  for 
false  imprisonment,  evidence  that  the 
defendant  had  on  the  following  morn- 
ing gone  to  the  banking-house  in  Lon- 
don, broken  open  the  desks  of  the  secre- 
L  L  l2 
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iary  and  cashier,  and  abstracted  papers, 
for  the  purpose  (as  was  suggested)  of 
depriving  them  of  the  means  of  justi- 
fying their  conduct,  was  held  to  have 
been  properly  receiyed.  Edgell  y.  Fran- 
cis, 118. 

2.  The  defendant  haying,  in  mitiga- 
tion of  damages,  called  witnesses  to 
proye  that  nearly  all  the  money  in  the 
bank  at  D.  at  the  time  of  the  transac- 
tion was  composed  of  his  own  balance, 
the  plaintiff  was  permitted  to  cross-exa- 
mine them  generaUy  as  to  the  existence 
of  bill  transactions  between  the  defend- 
ant and  the  bank  in  London,  for  the 
purpose  of  insinuating,  that,  though  the 
local  balance  was  in  the  defendant's 
favour,  the  general  balance  might  be 
against  him : — Held,  that  this  was  no 
ground  for  a  new  trial.    lb. 

3.  By  the  84th  section  of  the  act  of 
incorporation  of  the  Southampton  Dock 
Company,  it  is  enacted,  amoogst  other 
things,  that,  in  an  action  agsdnst  a 
shareholder  for  calls,  "  in  order  to  prove 
that  the  defendant  was  a  proprietor  of 
such  shares  in  the  undertaking  as  al- 
leged, the  production  of  the  book  in 
which  the  secretary  of  the  company  is 
by  the  act  directed  to  enter  and  keep  a 
list  of  the  names  and  additions  and 
places  of  abode  of  the  several  proprie- 
tors of  shares  in  the  said  undertaking, 
with  the  number  of  shares  they  are  re- 
spectively entitled  to  hold,  shall  be 
prim&  iacie  evidence  that  such  defend- 
ant is  a  proprietor,  and  of  the  number 
or  amount  of  his  shares  therein :"  and 
by  s.  89,  the  company  are  required 
*'  from  time  to  time  to  cause  the  names 
and  additions  and  places  of  abode  of 
the  several  persons  who  shall  be  from 
time  to  time  respectively  entitled  to 
shares  in  the  said  undertaking,  with 
the  number  of  shares  which  they  are 
respectively  entitled  to  hold,  and  the 


amount  of  the  subscriptions  paid  there- 
on, and  also  the  proper  number  by 
which  every  such  share  shall  be  distin- 
guished, to  be  fairly  and  distinctly  en- 
tered in  a  book  to  be  kept  by  the  secre- 
tary of  the  said  company :" — ^Hdd,  that 
this  latter  clause  was  directory  only, 
and  that  a  fulure  literally  to  comply 
with  the  directions  as  to  the  mode  of 
making  the  entries — an  omission  to 
insert  the  numbers  of  the  shares  or  the 
addresses  of  some  of  the  proprietors-^ 
did  not  render  the  book  inadmissible 
in  evidence.  The  Southampton  Dock 
Company  v.  Richards,  219. 

4.  The  63rd  section  enacts,  that  *^  the 
minutes  or  entries  therdnafter  pro- 
vided to  be  kept  of  the  orders  and  pro- 
ceedings of  the  directors,  when  signed  as 
thereinafter  ordered,  shall  be  deemed 
original  ordera  and  proceedings^  and 
shiJl  be  allowed  to  be  read  in  evidence 
in  all  courts,  and  before  all  judges, 
justices,  and  others,  and  that  without 
proof  of  such  meeting  having  been  duly 
convened,  or  of  the  persons  making  or 
entering  such  orders  or  proceedings  be- 
ing proprietors  or  directors  of  the  said 
company,  as  the  case  may  be :"  and 
the  76th  section  enacts,  **  that  the  said 
directors  shall  keep  a  regular  minute 
and  entiy  of  the  orders  and  proceedings 
at  every  meeting  of  the  said  directors^ 
which  shall  be  signed  by  the  cikairwtaH 
<a  each  respective  meetinff:*^ — Held,  that 
a  signature  by  the  chairman,  at  a  sub- 
sequent meeting  at  which  the  minutes 
of  the  former  meeting  were  read  over 
and  confirmed,  was  a  sufficient  com- 
pliance with  the  act.    lb. 

6.  A  dispute  arising  as  to  the  diving 
line  between  mines  held  by  the  plain- 
tifis  and  defendants,  their  respective 
lessors  agreed  to  refer  the  matter  to  a 
surveyor.  The  plaintiffs  and  defend- 
ants were  no  parties  to  this  agreement; 
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but  it  appeared  that  the  latter  had 
communicatioDS  with  the  surveyor  upou 
the  subject,  were  present  when  the 
boundary  waa  staked  out  by  him,  and 
applied  to  the  plaintifis'  lessors  for  a 
lease  of  the  disputed  spot,  in  the  event 
of  the  referee's  decision  establishing 
the  boundary  against  their  landlord : — 
Held,  that  this  amounted  to  an  acqui- 
escence by  them  in  the  reference,  so  as 
to  make  the  agreement  admissible  in 
evidence  in  an  action  against  them. 
Taylor  v.  Pany,  676. 

II.  Ompaenty  of  Witness. 
To  prove  the  delivery  of  the  goods 
for  which  the  action  was  brought,  the 
plaintiff  called  his  son,  who,  on  cross- 
examination,  admitted  that  the  bill  of 
parcels  delivered  with  the  goods,  and 
headed  "  Dr.  to  B.  &  Son,"  was  in 
his  hand- writing,  and  that  the  "son" 
meant  himself,  the  witness:  but  he 
swore  that  he  was  not  partner  with  hb 
father,  and  received  no  share  of  the 
profits: — Held,  that  he  was  a  compe- 
tent witness.    Barker  v.  Stubbs,  131. 

III.   Commission  for  Examination  of 
Witnesses, 

1.  A  commission  for  the  examination 
of  witnesses  abroad  under  the  1  WiU. 
4,  c.  22,  s.  4,  issued  under  a  judge's 
order  which  neither  named  the  com- 
missioners nor  the  time,  place,  or  man- 
ner of  examination :  —  The  court  set 
aside  a  verdict  which  had  been  influ- 
enced by  the  evidence  so  obtained. 
Steinkeller  v.  Newton,  148. 

2.  Q,usre  whether  a  party  who  does 
not  join  in  the  commission  is  entitled 
to  notice  of  the  several  proceedings 
under  it,  or  to  cross-examine  the  wit- 
nesses.,   lb. 

IV.  Acts  of  (honership-^See  Lease,  1. 
And  see  Aooouirc  Stated* 


EXCEPTIONS. 
See  Bill  of  Exceptions. 


EXTRA  COSTS. 
See  Attornet,  III.  3. 

FALSE  IMPRISONMENT. 
^  Maoistbate,  1,  2,  4. 

FELONY. 
CommUmeat  for. 
The  plaintiff  was  taken  before  a  ma- 
gistrate and  by  him  committed  for 
further  examination  on  a  chaige  of 
felony — unlawfully  cutting  trees:  — 
Held,  that  this  was  no  excess  of  juris- 
diction, though  it  did  not  appear  that 
the  amount  of  the  injuiy  exceeded  20»., 
as  is  required  to  constitute  the  offence 
a  felony  by  the  7  Geo.  4,  c.  39,  s.  19. 
Cave  V.  Mountain,  132. 

FORCIBLE  ENTRY. 

Where  a  tenant  remains  in  apart- 
ments after  the  expiration  of  his  term, 
the  landlord  is  not  justified  in  fordbfy 
asserting  his  right  to  the  possession  by 
expelling  him.  Newton  v.  Harland,. 
474. 

FOREIGN  ATTACHMENT. 
Tolsey  Courts  Bristol. 
The  proceedings  by  foreign  attach- 
ment in  the  Tolzey  court,  Bristol,  aa 
set  out  upon  error,  appearing  to  have 
been  commenced  without  issuing  and 
returning  a  writ  of  summons— this 
court  set  aside  the  judgment  therein, 
at  the  instance  of  the  garnishee.  Bruce. 
V.  Wait,  81. 

FORMER  RECOVERY^ 
See  PlsadikOi  II.  1. 
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FREIGHT. 
See  Charterpartt. 

(HIGHWAY. 
Obstruction  of-See  MisDiREcnoir,  2. 

HOLIDAYS. 
At  Public  Offlces. 
The  time  for  pleading  expired  on 
Monday  the  25th  May:  the  Queen's 
birth-day  fell  on  the  24thy  but  was  kept 
on  the  26th,  on  which  day  all  the  offices 
were  closed: — Held,  that  a  judgment 
signed  on  the  opening  of  the  office  on 
the  26th,  was  regular.  Wilkinson  y. 
Britton,  348. 

HUSBAND  AND  WIFE. 
I.  AllegoHon  of  Promise  in  Action 
against. 
To  a  declaration  in  aaeumpsit  for 
work  and  labour  against  several  defend- 
ants, charging  the  promise  to  have  been 
made  by  the  defendants  generally,  the 
defendants  pleaded  in  abatement  the 
non-joinder  of  two  others.  The  court 
refused  to  arrest  the  judgment,  on  the 
ground  that  one  of  the  defendants  was  a 
feme  covert  sued  jointly  with  her  hus- 
band, and  the  declaration  did  not  state 
that  the  promise  was  made  by  her  be- 
fore the  marriage — the  ambiguity  in 
the  declaration  being  cured  by  the 
plea«    Fnnoe  y.  White,  604. 

II.  Scotch  Marriage. 
A  person  bom  in  Scotland,  of  parents 
domiciled  there,  but  not  married  till 
after  his  birth,  though  legitimate  by 
the  law  of  Scotland,  and  capable  of  suc- 
ceeding to  heritable  property  in  that 
country,  cannot  succeed  to  real  estate 
in  England.  Doe  d.  Birtwhistle  v. 
Vardill,  828. 

IMPLIED  COVENANTS. 
•   iS^  Lbasb,  in. 


IMPOUNDING. 
See  Landlobd  akd  Tsnakt,  IIL 

INCLOSURE. 
See  Trespass. 

INCONSISTENCY. 
See  Plrabino.  VI. 

INDORSEMENT. 
On  Process — See  P&lctics,  I. 

INFANT. 

Contract  for  Necessaries. 
In  an  action  against  an  inCemt,  an  Ox- 
ford student,  for  the  hire  of  hones  &c, 
the  jury  having,  contrary  to  the  opin- 
ion of  the  judge,  found  for  the  pldntiff 
upon  an  issue  whether  they  were  neces- 
saries or  not,  the  court  granted  a  new 
trial  wOkout  cosU.  Harrison  v.  Fane, 
287. 

INROLMENT. 
Under  the  Mortmain  Acty  9  Geo.  2,  c.  36. 
To  prove  the  inrolment  of  a  deed 
under  the  9  Geo.  2,  c.  36,  the  deed  was 
produced,  with  the  following  memoran- 
dum indorsed  thereon  —  *^  Inrolled  in 
his  Majesty's  High  Court  of  Chancery 
the  17th  day  of  December,  1836^  being 
first  duly  stamped,  according  to  the 
tenor  of  the  statutes  made  for  that  pur- 
pose. D.  Drew."  Evidence  was  given 
that  Mr.  Drew  was  a  person  who  at 
the  time  of  the  trial  acted  as  the  deik 
of  the  inrolments  in  the  court  of  Chan- 
cery, and  that,  on  the  memorandum 
being  produced  to  him  a  short  time 
before  the  trial,  at  the  Six  CleAsf 
Office,  which  is  under  the  same  roof  as 
the  Inrolment  Office,  Mr.  Drew  ac- 
knowledged the  name  to  be  his  agn^- 
ture : — field,  soffident ;  the  memoran- 
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dam  hsTuig  been  made  by  the  proper 
offieer,  in  the  ezecntion  of  his  dnty. 
Doe  cL  Williams  t.  Uojd,  505. 

DTTEREST, 

AUeffoium  of—See  PLS^Dnro^  YI. 

And  see  Agkjekmbst. 

LO.U. 
The  plaintifF  produced  at  the  trial  an 
I.  O.  U.  signed  by  the  defendant,  but 
not  addressed ;  and  there  was  no  expla- 
nation given  as  to  how  it  csme  into  the 
plaintiflfs  hands: — Held,  that  its  mere 
production  by  the  plaintiff  was  prim& 
&cie  evidence  that  it  was  given  to  him 
by  the  defendant,  in  support  of  an  ae- 
coimt  stated.    Curtis  v.  Rickards,  155. 

IRREGULARITY, 
See  Fbactice,  IV. 

ISSUABLE  PLEAS. 
See  Pleading,  IV. 

ISSUK 

I.  Meanwg  of  **tuch  Isiue^*  in  a 
Devise. 

Devise  to  S.  C.  for  life,  remiunder  to 
the  s2icfl  eon  of  S.  C,  but,  for  want  of 
iuch  issue,  then  to  lus  daughter  or 
daughters,  share  and  share  alike,  for 
ever ;  but,  in  case  ^  C.  had  no  issue, 
then  to  hold  to  him,  his  heirs  and  as- 
signs, for  ever: — Held,  that  S.  C.  took  an 
estate  in  tail  general*  Doe  d.  Burrin  v. 
Charlton,  290. 

II.  Amendment  of— See  Amendment. 

IIL  Under  the  Tithe  CommutationActa^ 
See  Tithes. 

JOINT-STOCK  BANK. 
Under  7  Geo,  4,  c.  46. 
The  plaintiff  sued  as  the  payee  of  a 


note  made  payable  on  demand  to  **ih» 
manager  of  the  National  Provincial 
Bank  of  England,"  but  did  not  sue  as 
public  officer: — Held,  that,  upon  proof 
that  he  was  in  fact  the  manager,  and 
that  a  demand  had  been  duly  made  on 
behalf  of  the  bank,  the  pluntiff  was 
entitled  to  recover;  and  that,  in  the  ab* 
sence  of  a  plea  that  the  bank  was  ea- 
tablished  under  the  provisions  of  the  7 
Geo.  4,  c  46,  and  that  the  phdntiiff  waa 
not  the  public  officer,  it  was  not  neces- 
sary for  the  plaintiff  to  shew  that  he 
was,  nor  competent  to  the  defendant  to 
shew  that  he  was  not  such  public  of- 
ficer. Robertson  v.  Sheward,  419. 
And  see  Bank  of  England^ 

JOINT-STOCK  COMPANY. 
I.  Liability  for  ContraOSy  S^ 

1.  A  resolution  of  a  company  or  as- 
sociation for  the  appointment  of  a  clerk 
or  secretary  at  a  certain  salary,  is  not 
an  agreement  or  a  minute  or  memoran- 
dum of  an  agreement  that  need  be 
stamped,  within  the  55  Geo.  3,  c.  184. 
Vaughton  v.  Brine,  258. 

2.  A  minute  of  a  resolution  entered 
in  the  books  of  a  joint-stock  company 
for  the  acceptance  of  a  tender  for  work 
to  be  done  for  the  company,  is  not  a  mi- 
nute or  memorandum  of  an  agreement 
that  need  be  stamped,  within  the  55 
Geo.  3,  c.  184.    Lucas  v.  Beach,  850. 

3.  The  plaintiff  contracted  to  do  cer- 
tain work  for  a  joint-stock  company 
for  a  given  sum:  he  afterwards  caused  ' 
his  name  to  be  inserted  in  the  books  of 
the  company  as  a  holder  of  shares 
therein: — Hdd,  that  this  did  not  affect 
his  right  to  sue  the  company  in  respect 
of  the  prior  contract.    lb. 

4.  By  their  act  of  incorporaUon,  41 
Geo.  3,  c.  xxxi,  the  proprietors  of  the 
Surrey  Canal  were  required  to  erect 
and  maintain  bridges  over  the  canai 
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where  it  intersected  any  public  high- 
way, bridle-way,  or  foot-path,  and  also 
for  the  use  of  the  owners  and  occupiers 
of  lands,  &c.,  adjoining  to  the  canal.  In 
1804,  the  company  erected  a  swivel 
bridge  (of  sufficient  dimensions  to  allow 
a  carriage  to  traverse  it)  across  the  canal 
at  a  spot  where  there  had  formerly  been 
a  public  way, which  at  the  most  was  only 
a  bridle*way.  This  bridge  was  origin- 
ally intended  for  the  exclusive  accom- 
modation (as  a  carriage-way)  of  the 
tenants  of  an  estate  adjoining,  called 
the  Rolls  estate.  The  neighbourhood 
having  become  extremely  populous,  and 
a  district  church  having  been  built  near 
the  bridge,  the  public  from  1822  to 
1882  freely  and  without  interruption 
used  it  as  a  carriage-way.  In  1832, 
the  company  for  the  first  time  imposed 
a  toll  upon  all  carriages  traversing  the 
bridge,  with  the  exception  of  those  be- 
longing to  the  tenants  of  the  Rolls 
estate:  and  in  1834  they  removed  the 
old  swivel  bridge,  and  erected  a  conve- 
nient stone  bridge  in  the  place  of  it. 
In  an  action  of  trespass  against  the  de- 
fendant for  passing  over  the  bridge, 
without  paying  toll,  the  judge  told  the 
jury,  thaty  supposing  the  bridge  in 
question  to  have  been  originally  erected 
for  the  exclusive  accommodation  of  the 
tenants  of  the  Rolls  estate,  still,  if,  in 
consequence  of  the  acts  of  the  com- 
pany, an  idea  grew  up  in  the  minds  of 
the  public  that  the  company  had  dedi- 
cated the  way  to  the  public  use,  they 
might  find  such  dedication :— Held, 
that  this  was  not  a  misdirection;  and 
that  the  evidence  warranted  the  jury 
in  finding  a  dedication.  Grand  Surrey 
Canal  Co.  v.  Hall,  264. 

6.  The  plaintiflfs  sued  the  secretafy  of 
a  joint-stock  company,  incorporated  by 
letters  patent  under  the  7  Will.  4  &  1 
Vict.  c.  73,  for  the  infringement  of  a 
patent  ^  the  company.    After  verdict 


for  the  plaintifis,  and  a  rule  granted  for 
arresting  the  judgment,  the  plaintiff 
sought  to  amend  the  declaration  by 
shewing  that  the  company  was  so  in- 
corporated, and  that  the  defendant  was 
their  r^^istered  officer.  Galloway  v. 
Bleaden,  170. 

II.  Untnc^yrporaUd  Ckmpames, 
Covenant  does  not  lie  against  the 
chairman  of  the  board  of  directors  of 
a  joint-stock  company  not  incorporated 
by  act  of  parliament,  upon  a  deed  un- 
der the  seal  of  a  former  chairman.  HaU 
V.  Bainbridge,  151. 

III.  CkmarucHon  of  the  SovikampUm 

Dock  Aa^  6  Will.  4.  c.  xxix. 
1 .  By  the  84th  section  of  the  act  of  in- 
corporation of  the  Southampton  Dock 
Company,  it  is  enacted,  amongst  other 
things,  that,  in  an  action  agunst  a  share- 
holder for  calls,  '^  in  order  to  prove  that 
the  defendant  was  a  proprietor  of  such 
shares  in  the  undertaking  as  alleged, 
the  production  of  the  book  in  which 
the  secretary  of  the  company  is  by  the 
act  directed  to  enter  and  keep  a  list  of 
the  names  and  additions  and  places  of 
abode  of  the  several  proprietors  of  shares 
in  the  said  undertaking,  with  the  number 
of  shares  they  are  respectively  entitled  \a 
hold,  shall  be  prim&  facie  evidence  that 
such  defendant  is  a  proprietor,  and  of  the 
number  or  amount  of  his  shares  there- 
in:" and  by  s.  89,  the  company  are  re- 
quired '^  from  time  to  time  to  cause  the 
names  and  additions  and  places  of  abode 
of  the  several  persons  who  shall  be  from 
time  to  time  respectively  entitled  to 
shares  in  the  said  undertaking,  with 
the  number  of  shares  they  are  respect- 
ively entitled  to  hold,  and  the  amount 
of  the  subscriptions  paid  thereon,  and 
also  the  proper  number  by  which  every 
such  share  shall  be  distinguished,  to  be 
fairly  and  distinctly  entered  in  a  book 
to  be  kept  by  the  secretary  of  the  said 
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company:" — ^Held,  that  this  latter  clause 
was  directory  only,  and  that  a  failure 
literally  to  comply  with  the  directions 
as  to  the  mode  of  making  the  entries— 
an  omission  to  insert  the  numbers  of 
the  shares  or  the  addresses  of  some  of 
the  proprietors— did  not  render  the 
book  inadmissible  in  evidence.  The 
Southampton  Dock  Company  v.  Rich- 
ards, 219. 

2.  Held,  also,  that  it  was  not  neces- 
saiy  that  the  entries  should  be  made  by 
the  hand  of  the  secretary.    lb. 

3.  The  6drd  section  enacts  that  ^^  the 
minutes  or  entries  thereinafter  provided 
to  be  kept  of  the  orders  and  proceed- 
ings of  the  directors,  when  signed  as 
thereinafter  ordered,  shall  be  deemed 
original  orders  and  proceedings,  and 
shall  be  allowed  to  be  read  in  evidence 
in  all  courts,  and  before  all  judges, 
justices^  and  others,  and  that  without 
proof  of  such  meeting  having  been  duly 
convened,  or  of  the  persons  making  or 
entering  such  orders  or  proceedings 
being  proprietors  or  directors  of  the 
said  company,  as  the  case  may  be:" 
and  the  75th  section  enacts  **  that  the 
said  directors  shall  keep  a  regular  mi- 
nute and  entry  of  the  orders  and  pro- 
ceedings at  every  meeting  of  the  said 
directors,  which  shall  be  signed  by  the 
chairman  at  each  respective  meeting:*^ — 
Held,  that  a  signature  by  the  chair- 
man, at  a  subsequent  meeting  at  which 
the  minutes  of  the  former  meeting  were 
read  over  and  confirmed,  was  a  suffi- 
cient compliance  with  the  act.    lb. 

4.  Held,  also,  that  it  was  competent 
to  a  '^  court  of  directors"  to  make  calls, 
and  that  a  general  meeting  of  the  di- 
rectors need  not  be  convened  for  that 
purpose.    Ibk 

5.  And  that  the  company  were  enti- 
tled to  recover  interest  upon  arrears 
due  for  calls,  without  adding  a  count 
for  interest.    lb. 


JUDGMENT. 

As  in  Case  of  a  N<msuit—See  Practick, 

VIII. 


JUSTICE  OF  PEACE. 
.    See  Magistrate. 


LANDLORD  AND  TENANT. 

I.  Rights  of  Landlord, 
Where  a  tenant  remains  in  apart- 
ments after  the  expiration  of  his  term, 
the  landlord  is  not  justified  in  forcibly 
asserting  his  right  to  the  possession,  by 
expelling  him.  Newton  v.  Harland, 
474. 

II.  Tenancy  from  Year  to  Year. 
The  plaintiff  was  in  possession  of 
land  under  a  lease  granted  to  him  by 
one  W.  B.  who  had  previously  mort- 
gaged the  premises.  The  transferrees 
of  the  mortgage  (being  cognizant  of 
the  lease)  gave  the  plaintiff  notice  of 
the  mortgage,  and  required  him  to  pay 
them  all  rent  due  and  to  become  due 
in  respect  of  the  mortgaged  premises  :-^ 
Held,  that  this  was  evidence  whence 
the  jury  might  infer  a  contract  of 
tenancy  for  a  year  as  between  the 
mortgagees  and  the  plaintiff.  Brown 
V.  Storey,  9. 

III.  What  a  sufficient  Impounding  of  a 
Distress  within  the  II  Cho.  2,  c.  19. 
The  agent  of  the  landlord  went  into 
a  field  on  the  farm  where  the  tenant's 
cattle  were  feeding,  and,  placing  his 
hand  upon  one  of  the  beasts,  said  he 
distrained  the  whole  for  the  rent  due, 
counted  them,  and  took  a  note  of  the 
particulars,  and  then  went  away;  on 
the  following  morning,  he  left  with  the 
tenant  a  notice  stating  that  he  had  dis- 
trained the  cattle  thereunder  mentioned, 
and  had  impounded  them  on  the  premi- 
ses:— Held,  that  this  constituted  an 
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imponndingy  and  that  a  subsequent 
tender  of  the  rent  and  costs  of  distress 
was  too  late. — Maule,  J.,  dissentiente. 
Thomas  y.  Hairies,  524. 

IV.  Disclaimer  of  Title. 
The  defendant  held  premises  as  tenant 
to  one  H.,  with  an  agreement  for  **  a 
lease  for  seven  years,  or  for  the  lease 
for  lives  under  which  H.  held  the  pro- 
perty." The  attorney  for  the  lessors 
of  the  plaintiff  (who  were  assignees  of 
H.*s  interest  in  the  premises),  under  an 
impression  that  the  seven  years  had 
expired,  went  to  demand  possession; 
when  the  defendant  scud — **  I  hold  on 
a  lease  for  lives,  and  as  long  as  they 
live  I  will  not  give  up  possession:  you 
know  I  have  an  agreement."  The  at- 
torney then  demanded  a  quarter's  rent 
which  was  due,  but  which  the  defend- 
ant refused  to  pay,  saying — ^''I  hold 
under  H. ;  and  I  was  directed  by  him 
to  pay  to  K.  (the  superior  landlord), 
and  m  do  so:  how  do  I  know  he  may 
not  come  and  make  a  demand  on  mel" 
Held,  that  this  did  not  amount  to  a 
disclaimer  of  the  title  of  the  lessors 
of  the  plaintiff.  Doe  d.  Williams  v. 
Cooper^  36. 

LAUNDRESS. 
Service  of  a  notice  of  trial  by  leav- 
ing it  with  a  laundress  having  the 
care  of  the  several  offices  in  a  house, 
is  not  good  service.  Brown  v.  Wild- 
bore,  159. 

LEASE. 
I.  Title  of  Lessors. 
The  plaintiffs  were  lessees  under  cer- 
tain persons  called  the  lords  of  Mold, 
of  all  mines  and  minerals  under  a  laige 
tract  of  waste  land  called  Mold  Moun- 
tain. In  trover  for  ore  wrongfully  ex- 
tracted by  the  defendants  from  a  spot 


which  the  plaintifis  alleged  to  be  part 
of  Mold  Mountain: — Held,  that  it  was 
not  neoessaiy  for  the  plaintiffs  to  prove 
the  title  or  seisin  of  their  lessors;  but 
that  it  was  enough  for  them,  as  against 
the  defendants,  who  were  wiong-doen^ 
to  shew  a  possession  and  enjoyment  by 
themselves  under  the  lease ;  and  that, 
for  this  purpose,  acts  of  ownenhip  ex- 
ercised by  the  plaintifiia,  by  working 
mines  on  other  parts  of  the  mountain, 
were  evidence  of  their  right  under  the 
spot  in  question,  being  part  of  the  waste. 
Taylor  v.  Pany,  576. 


II.  Description  ofPn 
The  lease  professed  to  demise  to  the 
plaintiffs  all  mines  and  minersls  **  in, 
upon,  or  under  all  or  any  of  the  mes- 
suages or  tenements,  fields,  closes,  or 
parcels  of  land  described  and  set  forth 
in  the  map  thereunto  annexed ;  and 
also  in,  upon,  or  under  all  or  any  part 
of  that  laige  tract  of  land  called  Mold 
Mountfdn ;  all  which  premises  are  situ- 
ate &c.,  and  are  bounded  &c.,  and  all 
which  are  particularly  described,  de- 
lineated, and  distinguished  in  the  map 
or  plan  thereof  annexed  to  these  pre- 
sents, and  which  by  agreement  of  aU 
the  said  several  parties  thereto,  was 
meant  and  intended  to  be  taken  as 
part  of  that  indenture:" — Held,  that  the 
words  of  the  demise  were  not  to  be 
controlled  or  restrained  by  the  map, 
but  might  receive  fall  effect,  and  be 
held  to  include  a  particular  spot,  the 
boundary  of  which  could  not  be  traced 
with  strict  accuracy  upon  the  map,  by 
reason  of  the  smallness  of  the  scale 
upon  which  it  was  drawn.  Taylor  v. 
Parry,  576. 

III.  Implied  CovetuuUs. 
The  defendant  demised  to  the  plain- 
tiff for  ten  years  a  brewery  and  pre- 
mises at  S.,  **  and  also  the  exclusive  or 
such  other  privilege  as  the  defendant 
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then  enjoyed  of  lopplying  ale,  &c^  to 
the  Ponch  Bowl  and  certain  other  pnb- 
lic-honaes  (naming  them),  which  were 
then  the  property  of  the  defendant,  or 
were  then  nnder  his  control."  Qucre, 
whether  the  snppoaed  privilege  oonld 
property  form  the  sabject-matter  of  a 
demise ;  or,  if  it  conld,  whether  it  conld 
he  implied  from  the  word 
Hinde  r.  Gray,  123. 


LEGITIMACY. 
See  Bast ASJ}. 

LIMITATION  OF  ACTIONS. 
See  Statute  of  LnuTATioifs. 


LOAN. 
See  BAincBUFT. 

MAGISTRATE. 
Juriedietian  of» 

1.  The  plaintiff  was  taken  beforo  a 
magistnite  and  by  him  committed  for 
farther  examination  on  a  chaige  of  fe- 
lony— ^anlawfblly  cntting  trees : — Held, 
that  this  was  no  excess  of  jurisdiction, 
though  it  did  not  appear  that  the 
amount  of  the  injury  exceeded  20».,  as 
is  required  to  constitute  the  offence  a 
felony  by  the  7  Geo.  4^  c.  30,  s.  19. 
Care  t.  Mountain,  132. 

2.  The  reasonableness  of  the  period 
of  commitment  for  examination,  is  a 
question  for  the  juiy.    lb. 

3.  The  defendant,  the  mayor  of  a 
borough,  acting  under  the  92nd  section 
of  the  5  &  6  Will.  4,  c.  76,  issued  a 
warrant  against  the  plaintiff,  as  oyer- 
seer  of  a  township  part  of  which  was 
within  and  part  without  the  borough, 
to  levy  the  proportion  of  a  borough- 
rate  for  that  part  of  the  township  which 
was  within  the  borough.    In  trespass 


against  the  mayor  for  4  adiDi«  of  tho 
plaintiff's  goods  nnder  this  warrant:— 
Held,  that  the  mayor  had  no  jurisdic- 
tion to  issne  such  warrant;  and  that 
trespass  was  the  proper  remedy.  Fern- 
ley  T.  Worthington,  432. 

4.  The  60th  section  of  the  5  &  6 
WiU.  4,  e.  76,  authoriiea  justices  of 
the  peace,  upon  complaint  made  on  be- 
half of  the  ooundl  of  any  corporation, 
summarily  to  conyict  any  officer  ap- 
pointed by  such  council  who  shall  re- 
fuse or  wilfully  n^lect  to  pay  over 
money  or  to  account  in  manner  therein 
provided,  or  to  deliver  up  books,  papers, 
and  writings  in  his  custody  or  power 
relating  to  the  execution  of  the  act,  or 
to  give  satisfiEtftion  to  the  council  re- 
specting the  same ;  and,  for  de&ult  of 
sufficient  distress,  or  in  case  of  refusal 
or  wilful  neglect  to  deliver  up  such 
books  &C.,  impowers  them  to  commit 
the  offender  to  gaol,  thero  to  remain 
until  he  shall  pay,  account,  or  deliver 
up  the  books,  &c.,  or  have  given  satis- 
foction  in  respect  thereof  to  the  coun- 
cil. The  65th  section  gives  power  to 
the  council  to  remove  from  office  eveiy 
mimsterial  or  executive  officer  of  the 
borough  who  shall  be  in  office  at  the 
time  of  the  first  election  of  councillors 
under  the  act;  and  then  enacts  that 
every  officer  who  shall  be  in  possession 
of  any  ^  monies,  ffoodsy  valuable  securi* 
ties,  books,  and  papers  belonging  to  or 
concerning  the  body  corporate  whose 
officer  he  is,"  shall  deliver  them  up 
when  required  in  the  manner  therein 
pointed  out,  and  provides  *^that  the 
council  shall  have  the  same  romedy  to 
recover  the  same  as  is  thereinbefore 
provided  in  the  case  of  officcn  appointed 
by  such  council." 

The  pLuntiff  had  held  the  office  of 
crier,  under  the  old  corporation  of  Eve- 
sham. The  new  council  having  re- 
moved him  from  his  office,  he  was  duly 
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seired  with  a  notice  to  delirer  up  to 
J.  T.,  the  town-clerky  the  bell  which 
had  been  lately  used  by  him  in  his 
office  of  crier ;  and,  upon  his  refusal  to 
comply  with  the  notice,  he  was  sum- 
moned before  three  justices,  convicted 
of  the  offence  of  such  refusal,  and  ad- 
judged to  be  committed  to  gaol,  there 
to  remain  until  he  should  deliver  up 
the  said  bell,  or  give  satisJBaction  in 
respect  thereof  to  the  said  council  or  to 
the  said  J.  T. :  upon  this  adjudication 
a  warrant  was  afterwards  made  out,  un- 
der which  the  plaintiff  was  committed 
to  prison : — Held,  that,  under  the  sec- 
tions above  referred  to,  the  magistrates 
had  jurisdiction  to  convict  the  plaintiff, 
and,  there  being  nothing  upon  the  fisuse 
of  the  conviction  to  make  it  void,  nei- 
ther they  nor  the  officer  who  executed 
the  warrant  could  be  treated  as  tres- 
passers.   BayUs  v.  Strickland,  640. 

MEMORANDA. 

SerjeafOs, 

James  Manning,  Esq.,  Lincoln's  Inn   1 

John  Halcomb,  Esq.,  Inner  Temple    1 

William  Fry  Channell,  Esq.,  Inner 

Temple 1 

William  Shee,  Esq.,  Inner  Temple  1 
Digby   Cayley  Wrangham,    Esq., 

Gray's  Inn  •        .        .        »        •    1 
Wii^^i^  Glover,  Esq.,  Middle  Tem- 
ple       215 

Stephen  Gaselee,  Esq.,  Inner  Tem- 
ple       215 

MISDIRECTION. 
1.  The  pliuntiff  was  in  possession  of 
land  under  a  lease  granted  to  him  by 
one  W.  B.  who  had  previously  mort- 
gaged the  premises.  The  transferees  of 
the  mortgage  (being  cognisant  of  the 
lease)  gave  the  plaintiff  notice  of  the 
mortgage,  and  required  him  to  pay 
them  all  rent  due  and  to  become  due 


in  respect  of  the  mortgaged  premises  r-^ 
Held,  that  the  omission  of  the  judge  U> 
leave  it  to  the  jury  to  say  vhether  or 
not  the  plaintiff  assented  to  this  new- 
contract  of  tenancy — ^the  fiict  not  being 
disputed  at  the  trial— did  not  amount 
to  a  misdirection.  Brown  v.  Storey,  9. 
2.  In  an  action  to  recover  a  compen- 
sation in  damages  for  an  injury  occa- 
sioned by  an  obstruction  in  a  highway^ 
it  was  left  to  the  jury  to  say  whether 
or  not  the  plaintiff  was  himself  in  any 
degree  the  cause  of  the  injury — ^whether 
he  had  acted  with  such  a  want  of  rea- 
sonable and  ordinary  care  as  to  dis- 
entitle him  to  recover: — Held,  that  the 
direction  was  proper.  Marriott  v.  Stan- 
ley, 392. 

And  see  AUtoood  v.  Tc^hfy  611. 
See  also  Joimt-Stock  Compakt,  L  3. 

MODUS. 
SeeTmaa. 

MONEY  HAD  AND  RECEIVED. 

JVhere  maintaifuMe, 
One  of  two  partners,  after  the  disso- 
lution of  the  partnership,  received  from 
an  insurance  office  (under  a  policy  ef- 
fected in  his  own  name)  the  value  of 
goods  belonging  to  the  plaintiff  which 
had  been  deposited  with  the  firm  for 
the  purpose  of  manufacture,  and  de- 
stroyed by  fire: — Held,  that>  tiie  sum 
so  obtained  from  the  office  was  not 
money  had  and  received  hy  the  defend- 
ante  to  the  use  of  the  plaintiff.  Armi- 
tage  V.  Winterbottom,  23. 

MORTGAGK 
See  EiBCTMENT,  I. — ^Landlo&d  akd 
Tenant,  II. 

MORTMAIN. 
See  Cbabjtablb  Ubs* 
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MUNICIPAL  CORPORATION, 
Bight  of  Town  Council  to  Books  S^,  be- 
longing to  the  Oorporation-See  Ma- 

OISTRATEy  4. 

NEW-ASSIGNMENT. 
See  Pleading,  III. 

NEW  TRIAL. 

1.  In  an  action  against  an  infant,  an 
Oxford  student,  for  the  hire  of  horses 
&c.,  the  jury  haying,  contrary  to  the 
opinion  of  the  judge,  found  for  the 
plaintiff  upon  an  issue  whether  thej 
were  necessaries  or  not,  the  court  grant- 
ed a  new  trial  without  costs,  Harrison 
▼.  Fane,  287. 

2.  In  an  action  for  use  and  occupa- 
tion, a  judgment  in  ejectment  was  pro- 
duced on  behalf  of  the  lessor  of  the 
plaintiff  as  part  of  the  evidence  of  her 
title.  Supposing  this  judgment  to  have 
been  as  represented,  the  defendant*s 
counsel  suggested  that  the  case  (which 
consisted  almost  whoUy  of  documentary 
evidence)  should  be  presented  for  the 
opinion  of  the  court.  It  being  after- 
wards shewn  that  the  effect  of  the 
judgment  had  been  misrepresented — 
The  court  sent  the  cause  down  to  a  new 
trial,  declining  (the  defendant  not  con- 
senting) to  decide  upon  the  other  £Eu;t8 
in  the  case.    Long  v.  Bilke,  176. 

And  see  Evidence.  I.  2. 

NISI  PRIUS. 

I.  Writ  of— See  Cjvqwju. 

II.  Order  of-^See  Attachment,  I.  1. 

NON-JOINDER. 
See  Pleading,  I. 

NONSUIT. 

Judgment  as  in  Case  of-~See  Frxo- 

TICE,  VIII. 


NOTICE  OF  DISHONOR. 
See  BiLU  op  Exchange,  III. 

NOTICE  TO  DISPUTE. 
See  Bankbuft,  IL 

NOTICE  OF  TRIAL. 
Service  of. 
Service  of  a  notice  of  trial  by  leav- 
ing it  with  a  laundress  having  the  care 
of  the  several  offices  in  a  house,  is  not 
good  service.  Brown  v.  Wildbore,  169. 

PARTICULARS  OF  DEMAND. 

The  declaration  charged  the  defend- 
ant with  not  talking  due  care  of  and 
with  not  returning^  certain  goods :  the 
particular  of  the  plaintiff's  demand 
claimed  damages  only  for  the  non-return 
of  the  goods: — Held,  that  the  plaintiff 
was  not  at  liberty  to  go  into  evidence  of 
damage  done  to  the  goods,  though  ex- 
tending to  their  total  destruction.  Moss 
V.  Smith,  25. 

PARTNERS. 

1.  To  prove  the  delivery  of  the  goods 
for  which  the  action  was  brought,  the 
plaintiff  called  his  son,  who,  on  cross- 
examination,  admitted  that  the  bill  of 
parcels  delivered  with  the  goods,  and 
headed  *^  Dr.  to  B.  &  Son,"  was  in  his 
hand- writing,  and  that  the  ^^son" 
meant  himself,  the  witness:  but  he 
swore  that  he  was  not  partner  with  his 
father,  and  received  no  share  of  the  pro- 
fits:— Held,  that  he  was  a  competent 
witness.    Barker  v.  Stubbs,  131. 

2.  Where  an  agreement  is  entered  in- 
to for  a  partnership  to  commence  on  a 
given  day,  the  circumstance  of  the  deed 
regulating  the  terms  of  the  partnership 
not  being  executed  until  a  subsequent 
day,  will  not  affect  the  liability  of  the 
members  of  the  firm  in  respect  of  con- 
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tracts  entered  into  with  third  persons. 
Battley  V.Bailey,  143. 

3.  An  agreement  was  entered  into  be- 
tween the  plaintifif  and  A.  and  B.  by 
name  (not  as  a  firm),  by  which  it  was 
stipulated  that  the  plaintiff  should  serve 
A.  and  B.  as  foreman  in  their  business 
of  type-founders  for  the  period  of  seven 
years  if  A.  and  B.  or  either  of  them 
should  so  long  live.  The  plaintiff  hav- 
ing subsequently  discovered,  that,  at 
the  time  this  agreement  was  entered 
into,  one  C.  was  a  dormant  partner 
with  A.  and  B.,  declared  upon  it  as  an 
agreement  to  serve  A.,  B.,  and  C,  or  the 
survivor  of  them,  for  the  period  and  on 
the  terms  therein  mentioned: — Held, 
that  this  was  a  total  misdescription  of 
the  contract.  Beckham  v.  ELnight, 
675. 

4.  Q,uere  whether,  supposing  it  to 
have  been  properly  declared  on,  the 
agreement  was  one  upon  which  C. 
have  been  charged.    lb. 

6,  The  plaintiff  contracted  to  do  oer- 
tiun  work  for  a  joint-stock  company 
for  a  given  sum :  he  afterwards  caused 
his  name  to  be  inserted  in  the  books 
of  the  company  as  a  holder  of  shares 
therein: — Held,  that  this  did  not  affect 
his  right  to  sue  the  company  in  respect 
of  the  prior  contract.  Lucas  v.  Beach, 
360. 

PAYMENT  INTO  COURT. 
fSce  Agreement,  4. 

PLEADING. 
I.  Pleas  in  Abatement. 
To  a  declaration  in  assumpsit  for 
Work  and  labour  against  several  defend- 
ants, charging  the  promise  to  have  been 
made  by  the  defendants  generally,  the 
defendants  pleaded  in  abatement  the 
non-joinder  of  two  others.  The  court 
refused  to  axrest  the  judgment^  on  the 


ground  that  one  of  the  defendants  was 
a  feme  covert  sued  jointly  with  her 
husband,  and  the  declaiation  did  not 
state  that  the  promise  was  made  by  her 
before  the  marriage— the  ambiguity  in 
the  declaration  being  aided  by  the  plea. 
France  V.White,  604. 

11.  Pleas  in  Bar. 

1.  It  was  agreed  between  the  plain- 
tiff and  defendant  (partners),  that  the 
former  should  relinquish  to  the  latter 
his  share  of  the  business;  the  defend- 
ant agreeing  to  give  the  plaintiff  a 
promissory  note  for  730/.  payable  by 
instalments,  and,  in  case  a  certain 
mortgage  on  property  of  the  plaintiff's 
should  be  called  in  before  the  note 
should  be  fully  paid,  to  pay  the  whole 
amount  that  should  remain  due,  or  pro- 
vide a  fresh  mortgage.  The  plaintiff 
(after  the  mortgagee  had  given  notice 
to  redeem  the  mortgage)  sued  the  de- 
fendant upon  this  agreement  in  the 
Exchequer,  alleging  for  breach  the 
non-delivery  of  the  note.  This  esose 
was  terminated  by  a  judge's  otder  di- 
recting a  certain  note  and  securities  to 
be  given.  The  plaintiff  aftepraida 
brought  a  second  action  upon  the  sgree- 
ment  in  this  court,  alleging  for  breach 
damages  resulting  from  the  calling  in 
of  the  mortgage: — ^Held,  that  a  plea 
setting  up  the  recovery  in  the  former 
action  afforded  no  answer,  such  foimer 
action  being  brought  in  respect  of  a 
different  breach.  Bristowe  v.  Fair- 
clough,  161. 

2.  In  an  action  upon  a  bill  of  ex- 
change, the  consideration  for  which 
was  business  done  by  one  W.  as  the 
attorney  and  solicitor  for  the  defend- 
ant, the  acceptor,  the  latter  pleaded 
that  W.  was  admitted  an  attorney  of 
the  Eling's  Bench  and  a  solicitor  in 
Chancery  in  1810,  but  took  out  no  cer- 
tificate until  1813,  when  he  first  com- 
menced practifilDg ;  that  he  thence  con- 
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tinned  to  pnctue,  dul  j  taking  oat  his 
aonnal  certificate,  nntU  1820,  when  he 
ceased  to  practise  and  remained  uncer- 
tificated; that  he  was  re-admitted  in 
the  King's  Bench  in  1823,  and  neglected 
for  more  than  a  year  to  ohtain  a  certi- 
ficate; and  that,  at  the  time  the  work 
in  question  was  done,  he  had  not  been 
re-admitted  in  any  of  the  courts  of  kw 
except  as  aforesaid.  The  replication, 
admitting  the  fiicts  stated  in  the  plea, 
relied  upon  the  subsequent  admission 
of  W.  in  the  Common  Pleas  and  in 
Chancery  in  1826.  And  the  rejoinder 
assuming  that  W.  was  de  fiicto  admits 
ted  in  the  Common  Pleas,  as  alleged  in 
the  replication,  sought  to  avoid  such 
admission  in  point  of  law  by  all^^  it 
to  hare  been  **  without  payment  of  any 
further  duty  in  that  behalf  according 
to  the  form  of  the  statute  in  that  be- 
half:"—Held,  that  the  admission  of 
W.  in  this  court  must  be  taken  to  have 
been  an  original  admission;  that  there 
was  nothing  upon  the  face  of  the  record 
to  shew  that  such  admission  was  void ; 
and  consequently  that  W.  was  not  in- 
capacitated from  suing  for  fees  earned 
by  him  whilst  duly  certificated  under 
that  admission.  Middleton  v.  Cham- 
bers, 99. 

III.  Neuy-AmgnmaU. 
1.  In  troyer  by  assignees  for  four 
hundred  bales  of  cotton,  the  defendant 
pleaded,  as  to  the  converting  of  three 
hundred  and  four  bales,  parcel  of  the 
cottons  in  the  declaration  mentioned, 
that  they  were  purchased  by  one  T.  B. 
M.  as  agent  for  the  bankrupts,  and  paid 
for  by  him,  and  shipped  for  and  on  ac- 
count of  the  bankrupts,  and  that,  they 
becoming  insolvent,  and  the  cottons 
coming  to  the  hands  of  the  defendant 
as  owner  of  the  vessel  on  board  of  which 
they  were  shipped,  T.  B.  M.,  the  con- 
signor, stopped  them  in  transitu.  To 
this  plea  Uie  plainti£b  new-assigned 


that  they  iflsaed  their  writ,  and  dedared 
thereupon,  not  for  the  supposed  conver- 
sion in  that  plea  mentioned,  but  for  that 
the  defendant  converted  and  disposed  to 
his  own  uae  divers  bales  of  cotton,  *'dif- 
ferent  to  and  other  than  the  said  bales 
of  cotton  in  the  introductory  part  of 
that  plea  mentioned;'*  and  also  for 
that  ^e  defendant  converted  and  dis- 
posed of  the  laMt-mentimei  bales  of  cot- 
ton ^on  other  and  diflferent  occanona 
and  times^  and  for  other  and  different 
purposes^  and  in  another  and  different 
manner  than  in  the  said  plea  mention- 
ed." Plea,  not  gmlty:— Held,  that» 
however  objectionable  in  point  ofform^ 
the  new-assignment  in  nltUmoe  alleged 
another  and  different  conversion  of  the 
same  subject-matter  as  that  mentioned 
in  the  plea:  and,  a  verdict  having 
passed  for  the  defendant  on  the  trial, 
upon  the  assumption  that  the  plaintifiB 
were  bound  to  prove  a  conversion  of 
cottons  other  than  the  three  hundred 
and  four  bales  mentioned  in  the  plea 
to  the  declaration — ^the  court  directed 
a  new  triaL  Brancker  v.  Molyneuz, 
563. 

2.  A  new-assignment  does  not  €dmU 
the  fiurts  alleged  in  the  plea:  it  merely 
amounts  to  an  assertion  that  the  matter 
which  the  plea  seeks  to  justify,  is  not 
that  in  respect  of  which  the  plaintiff  is 
suing.    lb. 

lY .  luwMe  Pleat. 

The  plaintiff  sued  under  letters  of 
administration  granted  by  the  archbi* 
shop  of  Dublin.  The  defendant,  who 
was  under  terms  to  plead  issuably, 
pleaded  that  the  intestate  at  the  time 
of  his  death  was  an  inhabitant  of 
and  commorant  within  the  city  of 
Dublin,  and  had  bona  notabilia  within 
the  diocese  of  the  Bishop  of  Lon-* 
don: — Held,  that  this  was  not  an 
issuable  plea.  Huthwaite  v.  Phaire, 
43. 
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V.  Pleading  ieveral  Matters— See 

pRACTnCE,  III. 

VI.  Repugnamy  and  InconHetency. 
1.  By  an  agreement  between  the  plmn- 

tifis  and  defendants — reciting  that  the 
plaintifiB  had  adyertLsed  for  sale  by 
public  auction  certain  collieries  and 
other  property  under  a  power  contained 
in  certdn  mortgage  securities,  in  which 
collieries  and  other  property  two  of  the 
defendants  were  or  claimed  to  be  in- 
cumbrancers, and  that  the  phdntiffs 
had,  upon  the  request  of  the  defend- 
ants, and  for  the  considerations  there- 
inafter mentioned,  agreed  to  postpone 
the  sale  —  it  was  stipulated  (amongst 
other  things)  that  the  amount  found 
due  to  the  plaintiffs  on  taking  an  ac- 
count as  therein  mentioned  should  be 
secured  to  be  paid  to  the  plaintifis  by 
the  deed  of  covenant  of  the  defendants, 
by  three  instalments,  the  first  to  be 
payable  at  four  months  from  the  date 
of  the  agreement ;  that  the  possession 
of  the  collieries,  debts,  and  stock  should 
be  given  up  to  the  defendants;  that, 
on  payment  of  the  first  instalment,  the 
whole  of  the  property  comprised  in  the 
mortgage  securities  held  by  the  plain- 
tifiB (except  the  collieries)  should  be 
released  and  conveyed  to  the  defend- 
ants ;  and  that  the  deed  of  covenant 
should  be  forthwith  prepared,  and  exe- 
cuted by  all  parties  within  twenty*  one 
days  from  the  date  of  the  agreement. 
In  assumpsit  against  the  defendants  for 
not  executing  the  deed  of  covenant,  the 
declaration  alleged,  that  the  plaintifis 
were  interested  in  the  collieries  and 
other  property  in  the  agreement  men« 
tioned,  as  mortgagees  thereof,  under 
and  by  virtue  of  certain  mortgage  se- 
curities, and  were  in  possession  of  the 
said  collieries,  and  were  possessed  of 
certain  large  quantities  of  coal,  and 
certain  debts  were  then  owing  to  them 
for  the  price  of  coal  the  produce  of  the 


collieries,  in  which  collieries  and  other 
property  two  of  the  defendants  were 
or  claimed  to  be  interested  as  incum- 
brancers ;  and  that  the  pLuntifiB  had 
advertized  for  sale  and  were  about  to 
sell  by  public  auction  their  ifOeregt  in 
the  said  collieries  and  other  property 
in  the  agreement  mentioned,  under  a 
power  lawfully  authorizing  them  in  that 
behalf,  and  contained  in  the  sud  mort- 
gage securities ;  of  all  which  the  de- 
fendants had  notice:  and,  after  setting 
out  the  agreement,  assigned  for  breach 
the  non-execution  by  the  defendants  of 
the  deed  of  covenant : — ^Held,  on  special 
demurrer,  that  the  production  of  a  title 
to  convey  was  not  a  condition  precedent 
to  the  plaintifis'  right  to  sue  the  de- 
fendants for  not  executing  the  deed  of 
covenant,  the  parties  not  standing  in 
the  relation  of  vendors  and  purchasera, 
Hallewell  v.  Morroll,  309. 

2.  Held  also,  that  there  was  no  repug- 
nancy or  inconsistency  in  the  allegation 
that  the  plaintifis  were  about  to  sell 
their  inierest  in  the  collieries  and  other 
property,  under  a  power  lawfully  au- 
thorizing them  in  that  behalf — the 
term  ^' power"  being  to  be  construed 
in  its  popular,  and  not  in  its  artificial 
sense.    lb. 

3.  Held  also,  that  the  all^ation  of 
interest  in  the  plaintifis  was  sufficiently 
certain.    lb. 

POSTEA. 
EnXryof  VertUet  on  —See  Paactics,  X. 

POWER. 
/Sbe  Plk^dino,  VI. 

PRACTICE. 
I.  Process, 
1.  Where  the  copy  served  is  defec- 
tive, the  proper  foim  of  motion  i%  to 
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set  aside  the  aervice.  Trasloye  y.  White- 
church,  415. 
2.  An  indorsement  that  "  the  plidn- 

tiff  claims  50/.  for  debt,  and  £ for 

cost«y"  is  irregular,  and  a  ground  for 
setting  aside  the  service.    lb. 

II.  Rule  to  Plead. 
There  is  no  irregularity  in  entering 
a  rule  to  plead  before  service  of  declar- 
ation, but  on  the  same  day.    Chapman 
V.  Davis,  431, 

III.  Pleading  several  Matters. 
In  trespass  for  breaking  and  enter- 
ing the  plaintiff's  dwelling-house  and 
seizing  his  goods,  the  court  refused  to 
allow  the  defendant  to  plead  payment 
into  court  in  bar  of  the  further  mainte- 
nance of  the  action  generally,  together 
with  not  guilty,  and  several  other  pleas 
to  part  of  the  cause  of  action ;  but  put 
him  to  his  election  to  withdraw  it  or 
to  limit  it  to  part  of  the  cause  of  ac- 
tion.   Thompson  v.  Jackson,  157. 

IV.  Signing  Judgment  for  want  of  a 
Plea. 
The  time  for  pleading  expired  on 
Monday  the  25th  May:  the  Queen's 
birthday  fell  on  the  24th,  but  was  kept 
on  the  25th,  on  which  day  all  the  offi- 
ces were  closed: — Held,  that  a  judg- 
ment signed  on  the  opening  of  the  of- 
fice on  ^e  26th,  was  regular.  Wilkin- 
son v.  Britton,  348. 

V.  Setting  aside  Jwfg^s  Order. 
A  rule  to  set  aside  a  judge's  order 
having  been  drawn  up  at  the  instance  of 
the  defendant  without  mentioning  costs, 
the  plaintiff  consented  to  its  being  made 
absolute:  notwithstanding  which  the 
defendant  obtuned  a  second  rule  drawn 
up  with  costs,  stating  that  he  aban- 
doned the  first: — The  court  directed 
the  costs  to  abide  the  event  of  the 
cause.    Jeves  v.  Hay,  309. 

VOL.  I, 


VI.  Security  f^r  Costs. 
Where  an  action  of  trespass  appeared 
to  have  been  brought  by  a  man  in  very 
humble  circumstances,  at  the  instiga- 
tion and  at  the  costs  of  his  landlord, 
the  court  ordered  the  latter  to  give 
security  for  the  defendant's  costs.  Ball 
V.  Ross,  217. 

YII.  Drawing  up  and  Service  of  Rules. 

1.  Upon  a  motion  for  an  attachment, 
the  affidavit  stated  that  the  deponent 
left  a  copy  of  the  rule  with  the  party 
at  his  dwelling-house,  and  at  the  same 
time  shewed  him  the  original : — ^Held, 
a  sufficient  allegation  of  personal  ser- 
vice.   Short  V.  Smith,  153. 

2.  Where  a  rule  for  judgment  as  in 
case  of  a  nonsuit  is  discharged  upon  a 
peremptory  undertaking,  and  the  plain- 
tiff omits  to  draw  up  the  rule,  the  de- 
fendant is  bound  to  draw  it  up  and 
serve  it  within  the  proper  time,  before 
he  can  avail  himself  of  it.  Gingell  v. 
Bean,  153. 

YIII.  Judgment  as  in  case  of  a  Nonsuit. 

1.  Issue  was  joined  (in  a  town  cause) 
in  Michaelmas  Vacation: — Held,  that 
a  motion  for  judgment  as  in  case  of  a 
nonsuit  in  Easter  Term  was  too  early. 
Duggan  V.  Wilbraham,  212. 

2.  Issue  was  joined  (in  a  town  cause) 
in  Hilaiy  Vacation: — Held,  that  a  mo- 
tion for  judgment  as  in  case  of  a  non- 
suit in  Trinity  Term  was  too  early.  Doe 
d.  Balls  V.  Margrave,  213,  n. 

3.  The  court  dischaiged  a  rule  for 
judgment  as  in  case  of  a  nonsuit,  where 
the  excuse  suggested  was  that  the  de- 
fendant had  absconded  and  was  in  a 
state  of  utter  insolvency — the  defend- 
ant declining  to  take  a  stet  processus. 
Faulkner  v.  Whittall,  216. 

4.  On  a  motion  for  judgment  as  in 
case  of  a  nonsuit,  it  appearing  that  the 
plaintiff  had  become  bankrupt  and  ob- 
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tained  his  certificate,  and  that  the  de- 
fendant was  in  prison,  penniless,  and 
a  petitioner  to  the  insolvent  debtors 
conrt^-^  atet  processod  was  enforced. 
Gingell  v.  Bean,  390. 

6.  Where  a  rule  for  judgment  aa  in 
ease  of  a  nonsuit  is  discharged  upon  a 
peremptory  undertaking,  and  the  plain- 
tiflP  omits  to  draw  up  the  rule,  the  de- 
fendant is  bound  to  draw  it  up  and 
ieiTe  it  within  the  proper  time,  before 
ha  oan  avail  himself  of  it.  Gingell  v. 
Bean,  153. 

IX.  Blearing  Matum* 
The  court  refused  to  re-hear  a  rule, 
upon  a  suggestion  that  it  had  been  de- 
cided upon  an  erroneous  report  of  the 
Kaaters  on  a  point  of  practice.  Gingell 
T.  Bean»  3d0. 

X.  Entry  of  Verdict  on  ihs  Potfea. 

The  court  has  no  jurisdiction  to  alter 
the  entry  of  the  verdict  on  the  postea, 
where  the  judge  who  presided  at  the 
trial  declines,  on  summons,  so  to  do. 
Newton  ▼.  Harland,  603. 

And  tee  Foreign  Attachhbnt. 

PROHIBITION. 
Upon  an  application  for  a  writ  of 
prohibition  to  the  Eccledastical  court 
to  prevent  them  from  granting  admin- 
istration with  the  will  annexed,  in  the 
ease  of  a  testamentary  appointment  by 
a  married  woman  under  a  doubtful 
power— The  Court  ordered  the  party 
to  declare  in  prohibition.  In  re  Sarah 
Imnan,  379* 

PROMISSORY  NOTE. 
8ie  Bills  of  Exchangic. 

PROMOTIONS. 
See  Mbmobansa. 


PUBLIC  OFFICER. 
See  Joint-Stock  Bakk. 


REGULiE  GENERALES. 
I.  Forms  of  JFrits. 
It  is  ordered,  that  the  following  forms 
of  writs,  framed  by  the  judges  pursuant 
to  the  statute  1  &  2  Vict.  c.  110,  t.  20, 
be  used  from  and  after  the  first  day  of 
next  Easter  Term,  in  the  cases  to  which 
they  are  applicable,  with  such  altera- 
tions as  the  nature  of  the  action,  the 
description  of  the  court  in  which  the 
action  is  depending,  the  character  of  the 
parties,  or  the  circumstances  of  the  case, 
may  render  necessary;  and  that,  in  all 
cases  in  which  the  judgment  is  for  a 
penalty,  and  the  plaintiff  seeks  to  ob- 
tain interest,  there  shall  be  a  memo- 
randum on  the  back  or  at  the  foot  of 
the  writ,  directing  the  sheriff  to  levy 
the  amount  of  the  sum  of  money  really 
due  and  secured  by  the  penalty,  and  of 
the  damages  and  costs  recovered,  and 
interest  thereon  at  the  rate  of  four 
pounds  per  centum  per  annum  from  the 
time  when  the  judgment  was  entered 
up,  or,  if  it  was  entered  up  before  the  lit 
October,  1838, then  from  that  day;  and 
that,  in  the  cases  in  which  the  amount 
for  which  the  judgment  has  been  given 
is  less  than  the  amount  of  the  sum  of 
money  really  due  and  secured  by  the 
penalty,  and  the  damages  and  costs  re- 
covered, and  the  interest  thereon  calcu- 
lated as  aforesaid,  it  shall  be  stated  in 
the  body  of  the  writ,  that  the  sheriff 
is  to  levy  interest  at  the  rate  of  four 
pounds  per  centum  per  annum  from 

^e '  day  of ',  and  on  the  bade 

or  at  the  foot  of  the  writ  there  shall  be 
a  memorandum  as  above  directed;  and 
that,  in  the  case  of  an  assessment  of 
further  damages  under  a  writ  of  scire 
&cias,  pursuant  to  the  statuta  8  &  9 
Will,  3,  it  shall  be  stated  in  the  body 
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of  the  writ  of  exMntion,  that  the  9bf  riff 
10  to  lery  intevef t  on  thQ  damages  «»< 
tawed  iwd  costs  tax^d  in  th^t  behalf  at 
the  rata  of  four  pounda  per  centum  per 
annum  from  the  day  on  whieb  execu^p 
tion  waa  awarded,  unlesa  execution 
was  awarded  before  the  l»t  of  Oo* 
tober,  1838^  and  in  that  case  from  that 
day:  but  it  ifl  further  ordered,  that  any 
▼ariance  not  being  in  matter  of  mb^ 
stance  shall  not  affiDct  the  validity  of 
the  writs  sued  out.  1. 

1.  Writ  of  ca.  sa.  on  a  Judgment  In 
the  court  of  Queen's  Bench,  in  an  ac- 
tion of  assumpsit.  3. 

2.  Writ  of  ca.  sa.  on  an  order  of  the 
court  of  Queen's  Bench  for  payment  of 
money.  4. 

3.  Writ  of  ea.  sa.  on  an  order  of  the 
court  of  Queen's  Bench  for  paymsnt  of 
money  and  costs.  lb. 

4.  Writ  of  ca.  sa.  on  a  judgment  in 
an  inferior  court  in  an  action  of  as- 
sampsity  removed  into  the  court  of 
Queen's  Benph.  5. 

6,  Writ  of  ca.  sa.  Ml  an  order  of  an 
inferior  court  for  payment  of  money, 
removed  into  th^  court  of  Queen's 
Bench.  6. 

6,  Writ  of  Cft,  sa»  on  an  order  of  an 
inferior  court  for  payment  of  a  /ram  of 
mon^y  and  costs,  removed  into  tb^ 
court  of  Queen's  Bench.  7' 


II.  Costs  of  nuking  ^  Judges  Order  a 
RtdeofCkmrt, 

It  is  resolved  by  the  judge^  that, 
when  a  judge's  order  Is  made  a  rule  of 
court,  it  shall  be  a  p^rt  of  the  rule  of 
court,  that  the  costs  of  making  the  or- 
der a  rule  of  court  shall  be  paid  by  the 
party  against  whom  the  order  Is  made, 
provided  an  affidavit  be  made  and  filed, 
that  the  order  has  been  served  on  the 
partjT  or  Us  attoniey,  and  di9obeyed. 
215. 


REPI.EVIN  BOND, 
^  whom  yrism. 
A  replevin-bond  may  be  taken  and 
assigned  by  one  of  the  sheriffs  of  Lon- 
don in  his  own  name  only.   Thraapson 
V.  Farden,  276. 

REPUGNANCY. 
See  PiAAnnvo,  YI. 

RESOLUTION. 
See  JoiNT-BVooK  CoMPAirr,  1. 1,  S. 

RESTRAINT  OF  TRADE. 
See  Covuf  AMT,  III. 

RBYERSION, 
See  Devise,  ]L« 

RIGHT,  WRIT  OF, 

IS^  WWT  OP  Right. 

RULE  TO  PLEAD, 
Seis  PftAcneni  [It 

RULE. 

Serriee  of  Rules  mni  Neti^. 

1.  Upon  a  motion  for  an  attaohmenl, 
the  affidavit  stated  that  ^e  deponent 
left  a  copy  of  the  rule  with  the  party  at 
his  dwelling-house,  and  at  the  wssaus 
time  shewed  Mm  the  origlnal:«-rHeld, 
a  sufficient  allegation  of  persmsA  sen- 
vice.    Short  T.  Smith,  163. 

2.  Where  a  rale  for  Judgment  as  in 
case  of  a  nonsuit  is  disohavged  upon  a 
peremptoiy  undertaking,  and  the  plainr 
tiff  omits  to  draw  up  the  rule,  t|ie  de- 
fendant is  bound  to  draw  it  np  and 
serve  it  within  the  proper  lime,  before 
he  can  avail  himself  of  it.  (Hng^  t. 
Bean,  163. 

3.  Service  of  a  notioe  of  trial  by  leaT*- 
ing  it  with  a  laundress  having  the  «»» 
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of  the  several  offices  in  a  house,  is  not 
good  service.    Brown  v.  Wildbore,  159. 

SECURITY  FOR  COSTS. 
See  Costs,  IV. 

SERVICE. 
See  RuLB. 

SHAREHOLDER. 
See  JonfT-STocK  Company,  I.  3 — ^III. 

SHERIFFS. 
DfOieaof. 
A  replevin-bond  may  he  taken  and 
asrigned  by  one  of  the  sherifis  of  Lon- 
don in  his  own  name  only.    Thompson 
T.  Farden^  275. 

SHIP  AND  SHIPPING. 
Qmetructum  of  Charierpaffy. 
By  a  charteiparty,  the  vessel  was  to 
sdl  from  London  with  a  caigo  for 
Elingston  or  any  other  port  in  Jamdca, 
and,  having  dischaiged  the  same,  re- 
ceive on  board  a  cargo  firom  thence  or 
from  a  port  on  the  Spanish  M^n,  if  re- 
quired, and  deliver  the  same  at  a  port 
in  the  United  Kingdom:  freight  to  be 
paid — ^250^  in  ten  days  after  sailing 
from  Gravesend,  and  750/.  more  in  two 
months  after  a  right  delivery  of  the 
homeward  cargo  at  her  port  of  discharge 
in  the  United  Elingdom,  provided  she 
should  be  required  to  proceed  to  one 
port  only  in  Jamaica,  and  25/.  more 
should  she  be  required  to  go  to  two  or 
more  ports  in  that  island ;  and  in  case  the 
vessel  should  be  ordered  to  the  Spanish 
Main,  41,  per  day  was  to  be  paid  for 
every  day  after  the  twenty-fifth  day 
after  her  arrival  at  Jamaica,  until  des- 
patched from  her  loading  port:  demur- 
rage, 100/.  per  month,  or  in  proportion 
for  a  less  period,  payable  on  settlement 


of  the  hire  of  the  yessel.  The  yessd 
I  Sidled  from  London,  and  disdiarged  a 
portion  of  her  outward  cargo  at  King- 
ston, and  the  residue  at  another  port 
in  Jamaica,  and  sailed  thence  to  a  port 
on  the  Spanish  Main  to  recdve  a  home- 
ward cargo,  and  there  remained  139 
days  beyond  the  stipulated  25  days:— 
Held,  that  the  4/.  per  day  were  not 
payable  until  two  months  after  the  de- 
livery of  the  homeward  cargo  at  the 
ship's  port  of  discharge  in  the  United 
Kingdom.   Crozier  t.  Smith,  338. 

SCOTCH  MARRIAGE. 
See  HusBAUD  and  Wife. 


SOUTHAMPTON  DOCK  CO. 
See  Jonrr-SiocK  Compaut,  III. 

SPECIAL  VERDICT. 
Quere,  whether  there  may  be  a  spe- 
cial verdict  in  a  writ  of  right.    Davies^ 
dem.,  Lowndes  ten.,  328. 

STAMPS. 
I.  On  Jffreements. 

1.  By  a  memorandum  dated  the  14th 
May,  it  was  agreed  between  the  parties 
that  a  dispute  as  to  the  boundary  be- 
tween their  respective  estates  should  be 
referred  to  a  surveyor  residing  at  a  dis- 
tance from  the  spot:  by  a  second  me- 
morandum, written  on  the  same  sheet 
of  paper,  and  dated  the  25th  May,  the 
parties  agreed  to  appoint  one  K  W.  to 
set  out  the  above  boundary,  and  to 
abide  by  the  line  so  to  be  set  out 
by  him.  To  the  first  of  theae  memo- 
randa a  stamp  was  affixed  just  before 
the  trial :  the  second  was  not  stamped: 
Held,  that  the  two  constituted  but  one 
agreement,  and  therefore  one  stamp 
was  sufficient.    Taylor  y.  Pany,  576. 

2,  A  resolution  of  a  company  or  a»- 
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Bociation  for  the  appointment  of  a  derk 
or  secretary  at  a  certain  salary,  is  not 
an  agreement  or  a  minnte  or  memoran- 
dum of  an  agreement  that  need  be 
stamped  within  the  65  Geo.  3,  c.  184. 
Vanghton  y.  Brine,  258. 

3.  A  minnte  of  a  resolution  entered 
in  the  books  of  a  joint-stock  company 
for  the  acceptance  of  a  tender  for  work 
to  be  done  for  the  company,  is  not  a 
minute  or  memorandum  of  an  agree- 
ment that  need  be  stamped,  within  the 
66  Geo.  3,  c.  184.    Lucas  y.  Beach,  350. 

II.  On  Admiuion  o}  AUomies, 
The  non-payment  of  stamp-duty  at 
the  time  of  admission,  though  it  may 
subject  the  party  to  penalties^  does  not 
render  the  admission  Yoid.  Middleton 
T.  Chambers,  99. 

STATUTES. 

See  the  Table  ofSUshOes  immediately  f  61- 

lowing  the  Table  of  Cases. 

STATUTE  OF  LIMITATIONS. 

1.  An  attorney  having  seyeral  de- 
mands against  his  client,  some  of  which 
were  barred  by  the  statute  of  limita- 
tions, and  others  not,  claimed  a  right 
to  appropriate  in  satisfiEu^tion  of  the  ear- 
lier items  a  sum  received  on  the  client's 
account  for  damages  recovered  in  an  ac- 
tion : — Held,  that  he  had  no  such  right. 
Waller  v.  Lacy,  186. 

2.  The  defendant  had  a  claim  against 
his  attorney  (the  plaintiff),  the  amount 
of  which  was  not  ascertained:  at  the 
foot  of  his  bill  the  plaintiff  acknow- 
ledged the  debt  thus : — **  By  Mr.  Lacy's 
bill" — ^leaving  a  blank  for  the  sum: — 
Held,  that  this  was  a  sufficient  acknow- 
ledgment to  take  the  defendant's  claim 
out  of  the  statute  of  limitations.    lb. 

STET  PROCESSUS. 
See  Pkacticb.  YIII.  3,  4. 


SUGGESTION. 

For  JkiMe  Costs  under  the  Middlesez 

CourtofConscienceAct—See  Costs,  V. 

SURETY. 
For  Collector  of  Taxes—See  Taxes. 

TAXES. 
CoOectOf's  Bond. 

By  the  43  Geo.  3,  c.  99,  s.  9,  the 
commissioners  of  taxes  are  directed  to 
appoint  assessors,  a  part  of  whose  duty 
it  is  to  **  return  the  names  of  two  or 
more  able  and  sufficient  persons,  within 
the  bounds  or  limits  of  those  parishes 
for  which  they  shall  be  assessors  re- 
spectively, to  the  said  commissioners, 
to  be  by  them  appointed  collectors  of 
the  several  duties  to  be  raised  and  as- 
sessed by  them  as  such  commission- 
ers. 

By  s.  13,  it  is  enacted  that  ^^such 
persons  as  shall  be  presented  to  the  said 
conmiissioners  to  be  collectors,  shall,  if 
required  so  to  do,  give  good  and  suffi- 
cient security  to  any  two  or  more  of  such 
commissioners,  equal  to  the  amount  of 
the  whole  duty  to  be  collected  in  each 
district  or  place,  for  their  duly  paying 
such  monies  assessed  as  aforesaid  as 
shall  come  to  their  hands,  and  for  their 
duly  demanding  the  sums  assessed  of 
the  respective  persons  from  whom  the 
same  are  payable,  and,  in  case  of  non* 
payment  thereof,  their  duly  enforcing 
the  powers  of  the  act  against  such  who 
make  de&ult;  which  security  the  add 
commiasionersy  or  any  two  or  more  of 
them,  are  thereby  authorized  and  em- 
powered to  take,  by  a  joint  and  several 
bond,  with  two  sureties  at  the  least,  to 
and  in  the  names  of  any  two  or  more 
of  such  commissioners,  in  such  penal 
sum  as  aforesaid,  with  a  condition  there- 
to to  the  effect  before  mentioned:  and 
every  such  bond  given  by  way  of  such 
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aecurity  as  afeMteld^  shall  li^  prosecuted 
by  such  cdtiitniMioiiers  oh  any  hSluxh 
or  de&tdt  of  the  said  iK>llecio]^  or  col- 
lectors: provided  always,  that  no  such 
bond  shdU  he  jmtf  in  iuU  against  any 
tursty  or  swrtiieifor  any  d^fieiemyUher 
than  what  shall  remain  unsatisfied  after 
sale  of  the  lands^  tenementSy  goods,  and 
chattels  of  such  tolUdMt  or  collectors  in 
pursuance  and  fi^  tifiue  of  the  directions 
tfnd  pothers  pivtn  w  i^  respettwe  don- 
Vkiisioners  by  this  eu$:* 

These  db^iioM  atid  tK)weys  6^  de« 
lll&ed  by  t.  6%y  whkh  ebact%  thai,  <*  if 
hty  such  collector  or  collectors  shall 
fteglect  or  Infuse  to  pay  any  sum  or 
BUtaiB  of  money  wki^  shall  be  by  him 
or  tiiem  rseeiveA  as  aforesaid,  as  In  and 
by  this  &^i  b  dinsded  [to  the  Receirer^ 
G«ilMNIl^  S.  48])  tmd  shall  detidn  in  hts 
of  ihelr  hands  any  money  recei^ied  by 
them  or  any  of  them,  and  not  pay  the 
nm^  &t  lu«h  tittle  as  by  the  act  is  di- 
f«eM)  or  Misli  hare  wilAilly  t«fined 
it)  ^VS  an  amount  to  the  commisetoners 
of  the  «ums  by  him  or  them  directed 
in  manner  beftiie  directed^  the  said 
Minmissianen,  or  any  two  or  move  of 
them,  krt  **  uuthoHeed  and  imp^wer^ 
U»  impHsen  the  persbn^  and  seize  and 
kitu¥^  lAs  as^ac^,  as  well  freehold  as 
«<^yht^d|  and  all  other  estate,  both 
leal  and  penmnal,  of  such  coUector  or 
eollectore  to  him  or  them  belon^ng,  or 
which  shall  descend  or  come  into  the 
hands  or  pbflsession  of  his  or  their  heim^ 
^itetuiors,  or  administrators)  whereso^ 
«T«r  the  Same  tan  be  discovet^d  and 
found;*'  and  the  commissioners  who 
shsll  so  selae  and  secure  the  estate  shall 
snd  axa  thereby  impowered  to  appoint 
h  tUne  ftir  a  meetings  of  the  commis* 
fton<»rs;  and  the  eommissioners  present 
at  such  meeting)  or  the  major  part  of 
them)  in  ease  the  accounts  of  such  col- 
lector be  not  duly  dellveied,  or  the 
monies  detained  by  him  be  not  paid) 


^  shall  md  are  thenby  impowered  haA 
¥>eftdted  to  sell  and  dispose  of  all  such 
estates  which  shall  be  for  the  causa 
aforesaid  siiiied  and  secured,  or  any 
pari  of  them,  to  satisfy  and  pay  into 
the  hands  of  the  ReceiTor-Geneial  the 
Sum  that  shall  not  be  so  acoounted  for, 
or  shall  be  so  detained  in  the  hands  oi 
such  collector  or  collectors)  their  heiti) 
executorS)  or  administrators  raspectlTs* 
ly)  together  with  the  reasonable  costs 
and  chaiges  of  recovering,  fuisiiig)  and 
paying  the  samO)  which  costo  and 
charges  shall  be  ascertained  and  settled 
by  the  said  commisdoneis,  and  the 
overplus^  if  any,  shall  be  restored  to 
the  person  who  owned  the  estate  before 
the  sale  thereof." 

The  defendant  below,  as  surety  for 
one  Bigg,  who  was  appointed  a  collector 
for  the  year  1828)  executed  a  bond  with 
(amongst  others)  a  condition  that  Bigg 
should  "  well  and  truly  pay  or  cause  to 
be  paid  unto  the  Receiver-General  of 
the  taxe^  &c^  all  such  sum  and  sums 
of  money  as  should  come  to  the  hands 
of  the  said  Bigg  as  such  collector,  upon 
the  days  and  at  the  times  by  the  acts 
[43  Geo.  5,  c.  99,  and  S  Geo.  4,  c.  88] 
appointed  for  the  payment  thereof,  and 
according  to  the  true  intent  and  mean. 
ingof  thesaidacts.^^ 

In  an  action  against  the  defendant 
upon  this  bond,  he,  amongst  other  pleaS) 
pleaded  (fifthly),  that,  before  the  com- 
mencement of  the  action.  Bigg  was  pos- 
sessed of  and  entitled  to  divers  lands, 
goods,  and  chattels,  of  great  value,  to 
wit,  &c,,  as  of  his  own  property,  and 
within  the  jurisdiction  of  the  commis- 
sioners, of  which  the  ptainiifi  had  no- 
tice,  and  which  said  lands,  goods,  and 
chattels  Were  subject  and  liable  to  be 
seized  and  sold,  and  might  have  been 
seized  and  sold,  in  pursuance  and  by 
virtue  of  lihe  direfctions  and  powers 
given  to  the  tsommissioaan  by  the  sta- 
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tutoy  fb^  the  ptitpOM  of  Mtisfying  and 
paying  such  sum  and  sums  of  money 
assened  and  collected  by  Bigg,  and  de- 
tained or  not  duly  paid  by  him  in  pur- 
suance of  the  direction  of  the  statutes^ 
but  which  lands,  goods,  and  chattels 
remained  unsold  by  the  commissioners. 
The  replication  to  this  plea  stated  that 
Bigg  had  no  lands  within  the  jurisdic- 
tion of  the  said  commissioners  which 
they  could  seize  and  sell,  of  which  they 
the  plaintiffs  had  notice;  and  that  all  the 
ffoods  and  chattels  of  Bigg  within  the 
jurisdiction  of  the  commissionen,  and 
of  which  the  plaintifis  had  notice^  were 
seiised  and  sold  in  pursuance  of  the 
directions  and  powers  given  to  the  oom^* 
miasioners  in  that  behalf.  The  defend* 
ant  rejoined,  thai  Bigg  had  diven  lands 
within  the  Jurisdiction  of  the  commis* 
sioners  which  they  could  and  might 
hare  seiaed  and  sold  [mnittinp  M  men^ 
«KW  </  notice^y  and  that  all  the  goods 
and  chattels  of  Bigg  which  could  and 
might  and  ought  to  have  been  discovered 
and  found  by  the  commissioners  within 
their  juriadictioi^  were  not  seiaed  and 

8<^d» 

Bjr  a  special  verdict  it  was  found, 
that  Bigg,  the  collector,  had  paid  over 
to  the  Receiver-General  all  the  sums 
received  by  him  for  assessments  for  the 
year  1628,  bat  that  he  did  not  pay  all 
thoee  sums  to  the  service  of  that  year, 
693^.,  part  thereof^  having  been  paid  to 
the  account  or  service  of  former  years, 
during  ^iiich  he  had  also  been  coUector^ 
but  durii^  which  the  defendant  had 
not  been  his  surety.  It  was  further 
found,  that  Bigg  had,  after  his  defoult, 
hmds  or  houses  of  the  value  of  121/., 
which  could  have  been  seized  and  sold 
by  the  commissioneni  under  the  statute, 
and  also  ^oeds  of  the  value  of  200/., 
which  could  have  been  seised  and  sold 
by  tiie  oommissioBers;  that  the  com- 
miBBionets  had  wM  mtm  that  fii^  was 


possessed  of  any  houses,  lands,  or  goods, 
at  the  time  of  his  default ;  but  that  they 
had  reasonable  grounds  for  believing 
that  he  possessed  household  goods  at 
that  time  of  the  value  of  200/.,  which 
might  have  been  seized  and  sold:^- 
Held— 

First — that  payment  by  Bigg  of  mo- 
nies collected  by  him  to  the  account  of 
former  years,  was  a  breach  of  the  con- 
dition of  the  bond. 

Secondly — ^that  seizure  and  sale  of 
lands  and  goods  of  Bigg,  of  the  exist- 
ence of  which  the  commissioners  h€td 
notice  or  knowledge^  was  a  condition 
precedent  to  their  right  to  put  the  bond 
in  suit  against  the  surety.  Parke^  B., 
dis. 

Thirdly — that  seizure  and  sale  of 
lands  and  goods  of  Bigg,  of  the  exist- 
ence of  which  the  commissioners  [due 
and  reasonable  diligence  having  been 
exerted  by  them  to  ascertain  the  fact — 
per  Williams,  J.]  had  no  notice  or 
knowledge,  was  not  a  condition  pre- 
cedent to  their  right  to  put  the  bond  in 
suit  against  the  surety.  Patteson,  J.^ 
Gumey,  B.,  and  Coltman,  J.,  dis. 

Fourthly — that  the  defendant  was 
entitled  to  a  verdict  on  the  issue  (sup- 
posing any  issue  could  be  said  to  be 
raised  thereby)  arising  on  the  rejoinder 
to  the  replication  of  the  fifth  plea. 

Fifthly — ^that  the  pl^tifis  were  not 
entitled  to  judgment  non  obstante  vere- 
dicto on  the  issue  arising  out  of  the 
fifth  plea,  on  any  supposed  implied  ad- 
mission in  the  rejoinder  that  the  plain- 
tiffs had  no  notice  of  the  existence  of 
the  lands  and  goods  in  question. 

Sixthly — ^that  a  court  of  error  cannot 
award  a  repleader.  Vaughan,  J.,  and 
Williams,  J.,  dub.  Gwynne  v,  Bur- 
nell,  711. 

TENDER. 
Of  rent  and  costs  of  distnss  after  im- 
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pounding,  too  late.    Thomas  ▼•  Har- 
riesy  524. 

TITHES. 
Issue  under  the  6  6^7  JFilLAyC.7l. 
A  suit  being  pending  at  the  time  of 
the  passing  of  the  6  &  7  Will.  4^  c.  71, 
between  the  vicar  and  land-^owners,  the 
questions  involved  in  which  were  whe- 
ther the  parish  was  divided  by  ascer- 
t^ned  boundaries  into  uplands,  town- 
lands,  and  marshlands,  with  a  modus 
payable  in  respect  of  each,  of  4J.,  6d,y 
and  Sd,  an  acre  respectively,  an  assistant- 
commissioner  by  his  award  made  under 
the  statute  found  that  there  was  paya- 
ble in  respect  of  the  lands  called  marsh- 
lands a  modus  o£Qd,  an  acre,  and,  as  to 
the  lands  called  uplands  and  townlands, 
that  there  was  no  certain  or  defined 
boundary,  and  consequently  that  the 
alleged  moduses  as  to  those  were  inva- 
lid. Both  parties  being  dissatisfied  with 
this  award,  actions  were  brought  (for 
the  purpose  of  trying  issues  under  the 
46th  section  of  the  statute)  by  the  vicar 
against  one  of  the  land-ownen^  and  by 
seventy-four  land-owners  against  the 
vicar: — ^The  court  refused,  at  the  in- 
stance of  the  vicar,  to  direct  the  pro- 
ceedings in  the  seventy-four  actions 
against  him  to  abide  the  event  of  the 
issues  to  be  directed  in  the  action 
brought  by  him.  Ward  v.  Pomfret,  403. 

TOLZEY  COURT,  BRISTOL. 
See  Foreign  Attachment. 

TOWN-CRIER. 
See  Magistrate,  4. 

TRADE,  RESTRAINT  OF. 
See  Covenant,  III. 

TRESPASS. 
Description  of  Locus  in  quo» 
The  owner  of  a  close  caJled  Hall 


Close  removed  an  old  fence  and  added 
to  his  close  a  small  slip  of  land  adjoin- 
ing a  public  road.  In  an  action  for  an 
alleged  trespass  committed  upon  this 
slip  of  land  a  year  after  the  inclosure, 
the  plaintifi^in  his  declaration  described 
the  locus  in  quo  as  Hall  Close : — Held, 
that  it  was  well  described.  Brownlow 
V.  Tomlinson,  426. 

And  see  Magistrate. 


TROVER. 
In  trover  by  assignees  for  four  hun- 
dred bales  of  cotton,  the  defendant 
pleaded,  as  to  the  converting  of  three 
hundred  and  four  bales,  pared  of  the 
cottons  in  the  declaration  mentioned, 
that  they  were  purchased  by  one  T. 
B.  M.  as  agent  for  the  bankrupts,  and 
paid  for  by  him,  and  shipped  for  and 
on  account  of  the  bankrupts,  and  that, 
they  becoming  insolvent,  and  the  cot- 
tons coming  to  the  hands  of  the  defend- 
ant as  owner  of  the  vessel  on  board  of 
which  they  were  shipped,  T.  B.  M., 
the  consignor,  stopped  them  in  tian- 
ffltu.  To  this  plea  the  plaintifis  new- 
assigned  that  they  issued  their  writ, 
and  declared  thereupon,  not  for  the 
supposed  converdon  in  that  plea  men- 
tioned, but  for  that  the  defendant  con- 
verted and  disposed  to  his  own  use 
divers  bales  of  cotton,  *' different  to  and 
other  than  the  said  bales  of  cotton  in 
the  introductory  part  of  that  plea  men- 
tioned;" and  also  for  that  the  defend- 
ant converted  and  dii^osed  of  the  last- 
meniioned  bales  of  cotton  ^'on  other  and 
different  occasions  and  times^  and  for 
other  and  different  purposes,  and  in 
another  and  different  manner  than  in 
the  said  plea  mentioned."  Plea,  not 
guilty:  —  Held,  that,  however  objec- 
tionable in  point  of  y^>rm,  the  new-as* 
signment  in  substatice  alleged  another 
and  different  conveinon  of  the  same 
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sabject-matter  as  that  mentioned  in 
the  plea:  and,  a  yerdict  having  passed 
for  the  defendant  on  the  trial,  upon 
the  assumption  that  the  plaintiflRs  were 
bound  to  prove  a  conversion  of  cottons 
other  than  the  three  hundred  and  four 
bales  mentioned  in  the  plea  to  the  de- 
claration— the  court  directed  a  new 
trial.    Brancker  v.  Molyneux,  653. 

VARIANCE. 

An  agreement  was  entered  into  be- 
tween die  plaintiff  and  A.  and  B.  by 
name  (not  as  a  firm),  by  which  it  was 
stipulated  that  the  plaintiff  should  serve 
A.  and  B.  as  foreman  in  their  business 
of  type-foxmders  for  the  period  of  seven 
years  if  A.  and  B.  or  either  of  them 
should  so  long  live.  The  plaintiff  hav- 
ing subsequently  discovered,  that,  at 
the  time  this  agreement  was  entered 
into,  one  C.  was  a  dormant  partner 
with  A.  and  B.,  declared  upon  it  as  an 
agreement  to  serve  A.,  B.,  and  C,  or 
the  survivor  of  them,  for  the  period 
and  on  the  terms  therein  mentioned : — 
Held,  that  this  was  a  total  misde- 
scription of  the  contract.  Beckham  v. 
Knight,  675. 

And  see  Amendmbnt. 


VENDOR  AND  PURCHASER. 

By  an  agreement  between  the  plain- 
tifis  and  defendants,  reciting  that  the 
plaintiffs  had  advertized  for  sale  by 
public  auction  certain  collieries  and 
other  property  under  a  power  contained 
in  certain  mortgage  securities,  in  which 
collieries  and  other  property  two  of  the 
defendants  were  or  diumed  to  be  in- 
cumbrancers, and  that  the  plaintiffs 
had,  upon  the  request  of  the  defend- 
ants, and  for  the  considerations  there- 
inafter mentioned,  agreed  to  postpone 
the  sale — it  was  stipulated  (amongst 


other  things)  that  the  amount  found 
due  to  the  plaintiffs  on  taking  an  ac- 
count as  therein  mentioned  should  be 
secured  to  be  paid  to  the  plaintifis  by 
the  deed  of  covenant  of  the  defendants, 
by  three  instalments,  the  first  to  be 
payable  at  four  months  from  the  date 
of  the  agreement;  that  the  possession 
of  the  collieries,  debts,  and  stock  should 
be  given  up  to  the  defendants;  that, 
on  payment  of  the  first  instalment,  the 
whole  of  the  property  comprised  in  the 
mortgage  securities  held  by  the  plain- 
tiffs (except  the  collieries)  should  be 
released  and  conveyed  to  the  defend- 
ants; and  that  the  deed  of  covenant 
should  be  forthwith  prepared,  and  exe- 
cuted by  all  parties  within  twenty-one 
days  from  the  date  of  the  agreement. 
In  assumpsit  against  the  defendants  for 
not  executing  the  deed  of  covenant,  the 
declaration  alleged,  that  the  plaintifis 
were  interested  in  the  collieries  and 
other  property  in  the  agreement  men- 
tioned, as  mortgagees  thereof,  under 
and  by  virtue  of  certain  mortgage  se- 
curities, and  were  in  possession  of  the 
said  collieries,  and  were  possessed  of 
certain  laige  quantities  of  coal,  and 
certain  debts  were  then  owing  to  them 
for  the  price  of  coal  the  produce  of  the 
collieries,  in  which  collieries  and  other 
property  two  of  the  defendants  were 
or  claimed  to  be  interested  as  incum- 
brancers; and  that  the  plaintiffs  had 
advertized  for  sale  and  were  about  to 
sell  by  public  auction  their  ifOerett  in 
the  said  collieries  and  other  property 
in  the  agreement  mentioned,  under  a 
power  lawfully  authorizing  them  in  that 
behalf,  and  contained  in  the  said  mort- 
gage securities;  of  all  which  the  de- 
fendants had  notice:  and,  after  setting 
out  the  agTee^lent,  assigned  for  breach 
the  non-execution  by  the  defendants  of 
the  deed  of  covenant : — Held,  on  special 
demurrer,  that  the  production  of  a  titlo 
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to  ooQvey  was  not  a  condition  precedent 
to  the  plaintif!i»'  right  to  sue  the  de- 
fendants for  not  executing  the  deed  of 
ooTenant,  the  parties  not  standing  in 
the  relation  of  vendors  and  purchasers* 
HalleweU  y.  Morrell*  309. 

VERDICT. 
Entering  on  the  Postea, 
The  court  has  no  Jurisdiction  to  alter 
the  entry  of  the  yerdict  on  the  postea, 
where  the  judge  who  presided  at  the 
trial  declines,  on  summons^  so  to  do. 
Newton  y.  Harland,  503. 

WAY. 

Evidence  of  DedicaHcn. 
By  their  act  of  incorporation,  41  Geo, 
3,  c.  xxxiy  the  proprietors  of  the  Surrey 
Canal  were  required  to  erect  and  main- 
tain hridges  over  the  canal  where  it 
intersected  any  puhlic  highway,  hridle- 
way,  or  footpath,  and  also  for  the  use 
of  the  owneiB  and  occupiers  of  lands, 
&c.,  adjoining  to  the  canal.  In  1804, 
the  company  erected  a  swiyel  hridge 
(of  sufficient  dimensions  to  allow  a  car- 
riage to  traverse  it)  across  the  canal  at 
a  spot  where  there  had  formerly  hf^en  a 
puhlic  way  which  at  the  most  was  only 
a  hridle-way.  This  hridge  was  origi- 
nally intended  for  the  exclusiye  accom- 
modation (as  a  carriage-way)  of  the 
tenants  of  an  estate  adjoining,  called 
the  RoUs  estate.  The  neighbourhood 
having  become  extremely  populous, 
and  a  district  church  having  been  built 
near  the  bridge,  the  public  from  1822 
to  1832  freely  and  without  interruption 
used  it  as  a  carriage-way.  In  1832, 
the  company  for  the  first  time  imposed 
a  toll  upon  all  carriages  traversing  the 
hridge,  with  the  exception  of  those  be- 
longing to  the  tenants  of  the  Rolls  es^ 
tate:  and  in  1834  they  removed  the 
old  swivel  bridge,  and  erected  a  con- 


TOiient  stone  bridge  in  the  place  of  it« 
In  an  action  of  trespass  against  the 
defendant  for  paanng  over  the  bridge 
without  paying  toll,  the  judge  told  the 
jttiy,  that,  sappofiing  the  bridge  in 
question  to  have  been  originally  erseted 
for  the  exclonye  aocommodation  of  the 
tenants  of  the  Rolls  estate,  still,  i^  in 
consequence  of  the  acta  of  the  corn* 
pany,  an  idea  grew  up  in  the  minds  of 
the  public  that  the  company  had  dedi- 
cated the  way  to  the  public  use,  they 
might  find  such  dedication  !  -^  Held, 
that  this  was  not  a  misdirection ;  and 
that  the  evidence  warranted  the  Jury 
in  finding  a  dedication.  Grand  Snirey 
Canal  Co.  v.  Hall,  264. 

WILL. 


WITNESS, 
I.  Competent^  of-See  Evidkncx,  II. 

IL  Expemego/Witnegs^'^S^ Com^YL 

III.  Atta4^memi  agakudyfor  not  attend- 
ing purmtant  to  tMpcma. 
A  witness  was  taken  to  the  Assizes 
and  there  kept  at  the  plaintifls'  ex- 
pense until  the  day  of  tzial,  when  she 
refused  to  go  into  court  without  first 
being  paid  a  certain  sum : — Held,  Uiat, 
to  entitle  the  plaintifia  to  move  £ar  an 
attachment  against  the  witaMs  for  not 
attending  punmant  to  her  aobpcena, 
they  were  bound  to  ahew  that  a  ruiaon- 
able  sum  had  been  tendered  to  the  wit- 
nese  for  her  oonveyanoe  home.  Newo 
ton  y.  Harland,  ao@. 

WRIT  OF  ERROR. 

The  proceedings  by  foreign  attach*^ 
ment  in  the  Tolxey  court,  Bristol,  as 
set  out  upon  error,  appearing  to  have 
been  commenced  witbont  issuing  and 
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returning  a  writ  of  summons  —  this 
court  set  aside  the  judgment  therein, 
at  the  instance  of  the  garnishee.  Bruce 
V.  Wait,  81. 

WRIT  OF  NISI  PRIUS. 
1^  Cbown. 

WRIT  OF  RIGHT. 
1.  On  the  trial  of  a  writ  of  right,  the 
mise  being  joined  on  the  mere  right, 
two  principal  questions  (the  ruling  of 
the  court  upon  which  was  excepted  to 
on  the  part  of  the  demandants)  were 
left  to  the  Grand  Assize — ^first,  whether 
or  not  the  demandant  had  succeeded 
in  establishing  her  pedigree — secondly, 
whether  a  fine  that  had  been  levied  by 
the  father  of  the  tenant  was  so  levied 
as  to  operate  a  bar  of  the  demandant's 
right;  whether  the  conusor  was  at  the 
time  in  possession  of  the  premises  claim- 
ing an  estate  of  freehold ;  and  whether 
the  fine  was  levied  in  the  name  by 
which  the  conusor  was  at  the  time 
known.  The  Grand  Assize  found  a 
general  verdict  for  the  tenant,  accom- 
panying it  with  the  following  state- 
ment in  writing: — "It  is  the  uc^- 


mous  verdict  of  the  Grand  Assize  that 
the  demandant  has  not  made  out  her 
pedigree;  that  the  tenant  had  entered 
into  and  was  in  the  actual  possession  of 
the  estates  devised  by  the  will  of  T.  J. 
Selby  before  and  at  the  time  of  levying 
the  fine  in  1784;  and  that  he  had  taken 
and  used,  and  was  then  known  by  the 
name  of  William  Selby  ** — a  name  he 
was  required  by  the  will  to  assume,  as 
the  condition  upon  which  he  was  to 
take  the  estate,  on  failure  of  the  right 
heir  presenting  himself:  —  Held,  that 
this  written  statement  could  not  pro- 
perly be  introduced  into  the  bill  of 
exceptions,  it  being  a  statement  of  that 
which  the  Grand  Asmze  were  not  called 
upon  by  law  to  find.  Davies,  dem., 
Lowndes,  ten.,  328. 

2.  Qusre  whether  there  may  be  a 
special  verdict  in  a  writ  of  right.    lb. 

WRIT  OF  TRIAL. 

Where  the  copy  of  the  issue  delivered 
to  the  defendant  varied  from  the  roll, 
blanks  being  left  therein  for  the  teste 
and  return  of  the  writ  of  trial — the 
court  allowed  it  to  be  amended,  on 
payment  of  costs.    Watts  v.  Ball,  173. 


END   OP   VOL.    I. 
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